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THE PARTITION ACT, 1893 1 . 

(Act IV or 180:1) 

• [Passed on the Uth March , ISOd.] 

An Act to amend the Law rclatmq to Partition. 

Whereas it is expedient to arnond the law relating to partition ; It is 
hereby enacted as follows : — 

(Notes). 

The Paititlon Act , 1893 . M 
(if Statement of Objects and Reasons. 

For see Gazette of India, 1892, TV V, p. 40. A 

(2) Report of the Select Committee. 

For see Gazette of India, 1893, Pi, V, p 51. B 

(3) Proceedings in Council. 

Eor see Gazette of India, 1893, Pt. VI, pp. 38 and 49. C 

(4) Civil Rules of Practice made by the Madras High Court. 

For under this Act, the Code of Civil Procedure and pertain other Aota 

for observance by the Subordinate Civil Courts of that Presidency, 
except the Madras Small Cause Court, see Fort St. George Gazetto, 
1905, Supplement, p. 1. D 

(5) Act declared in force in Upper Burma. 

This Act has been declared in force in Upper Burma (except the Shan States) 
by the Burma Laws Act, 1898 (XI II of 1898) E 

(0) Reasons for the passing of this Act Mature of the Act. 

(а) The present statutory law on the subject of partition, apart from various 

local laws dealing with the partition of laud paying revenue to 
Government, is contained in Ss. 2G5 (S. 54, C.P.C., 1908) and 396 
* (O. XXVI, rr. 13, 14, C.P.C., 1903) of tbo Code of Civil Procedure. 

1882. Seo Statement of Obojectfl and Reasons. F 

(б) S 265 simply enacts that the partition or separation of a revenue-paying 

estate shall be made only by the Collector, and need not therefore be 
noticed further, as the present Bill leaves untouched all Local laws 
dealing with the partition of such property. (Ibid.) G 

(c) S. 396 lays down the procedure which should bo adopted in the partition of 

lands not paying revenue to Government. That section, howovor, 
only authorizes tho Court to divide the property, and in some excep- 
tional cases where an equal division is not practicable to award a 
money compensation for the purpose of equalizing the value of the 
Bhares. (Ibid.) H 

(d) But as the law uow stands the Court must give a share to each of the 

parties and cannot direct a sale and division of the proceeds in any 
case whatever. (Ibid.) I 

(e) Instances however^ occasionally occur where there are insuperable practical 

difficulties in the way of making an equal division and in suoh cases 
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THE PARTITION ACT, 1893 1 . 

(Act IV of 1893.) 

• [ Passed on the 9tli March, 

An Act to amend the Law rrlatjnq to Partition. 

WHEREAS it is expedient to amend the law relating to partition ; It is 
hereby enacted as follows 

(Notes). 

“ The Paitltion Act , 1893. ** 

(1) Statement of Objects and Reasons. 

For see Gazette of India, 189‘J, Pi. V, p. 40. A 

+2) Report of the Select Committee. 

For set Gazette of India, 1893, Pi. V, p 51. B 

(3) Proceedings in Council. * 

For see Gazotto of India, 1393, Pt. VI, pp. 38 and 49. G 

(4) Civil Rules of Practice made by the Madras High Court. 

* For under this Act, the Code of Civil Procedure and certain other Acta 

for observance by the Subordinate Civil Courts of that Presidency, 
except tbo Madras Small Cause Court, see Fort St. George Gazette, 
1905, Supplement, p. 1. 0 

(5) Act declared in force in Upper Burma. 

This Act has be'en declared in force in Upper Burma (except the Shan Slat os) 
by the Burma Laws Act, 1898 (XIII of 1898) E 

(8)* Reasons for the passing of this Act Nature of the Act. 

(a) The present statutory Jaw on the subject of partition, apart from various 
local laws dealing with the partition of land paying revenuo to 
Government, is contained in Sa. 265 (S. 54, C.P.O., 1908) and 396 
f (0. XXVI, rr. 13, 14, C.P.C., 1903) of tho Code of Civil Procedure, 

1882 . See Statement of Obojecf s and Reasons. P 

(5) S 265 simply enacts that the partition or separation of a revenue-paying 
estate shall be made only by tho Collector, and need not therefore be 
noticed further, as the present Bill leaves untouched all Local laws 
dealing with the partition of snob property. (Ibid,) O 

( c ) S. 396 lays down the procedure which should bo adopted in the partition of 

lands not paying revenue to Government, That section, however, 
only authorizes the Court to divide tho property, and in Bomo excop- 
* tional cases whore an equal division is not practicable to award a 

* money compensation for the* purpose of equalizing the value of the 

shares. (Ibid.) H 

(d) But as the law now stands the Court must give a share to each of the 

parties and cannot direct a sale and division of the proceeds in any 
3 case whatever. (Ibid.) I 

(e) Instances however,, occasion ally occur where there are insuperable practioal 

' • • difficulties in the way of making an equal division and in such oases 
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Aot IY of 1893 (the pabtition act). 

I.— "The Partition Act, 1893 ’’-(Continued). 

the Court is either powerless to give effect to its decree, or is driven to 
# nil kinds of shifts and expedients in order to do bo. Such ififficultieB 

are by no means of very rare occurrence, although in many cases 
where the parties are properly advised thof generally agree to some 
mutual arrangement, and thus relieve the Court from em harassment. 
(Ibid.) J 

(/} It is proposed in the present Act to supply this defect in the lavf by givmg 
the Court, under proper safeguards, a discretionary authority to direct 
a sale where a partition cannot reasonably be made and a sale would, 
in the opinion of tho Court, be more beneficial ior the parties. 


(Ibid.) 


K 


(g) But having regard to the strong attachment of the people of this country 
to their landed possessions, it is proposed lo make tho consent of parttes 
* interested at least. 10 Lhetxlent of a moiety m the property a condition 

precedent to tho exercise t>y tho Court of this new power. (Ibid.) L 

(//) In order at the same time to prevent any oppressive exeroise of Lhis privilege, 
it is proposed to give such of tho share-holders as do not desire a sale 
the right to buy the others out at a Valuation to bo determined by the 
Court. (Ibid ) jg 

(i) Tho powor, moreover, which it is proposed to give to the Court will bo a 
discretionary one to be exercised on a consideration of all the ci&um- 
stanceH of the case. (Ibid.) • N 

{;') It should bo added that wlnrc tho Court, i«, obliged to direct a sale, a right 
of pre-emption is given by ilie Bill to the parties similar to that con- 
ferred on share-holders by S. 3i0 of the Code of Civil Procedure. 1882. 
(lbui.) . Q 

(k) Et is also proposed in the Bill to give the Court the power of compelling a 
stranger, who has acquired b> purchaso a sbaro in a family dwelliUg- 
house when he seeks for a partition, to sell his share to the members 
of the family who are the owners of the rest of the house at a valua- 
tion to be determined by the Court. (Ibid.) p 

il) This provision is only an extension of tho privilege given to such share* 
holders by S. 44, paragiaph 2, of the Transfer of Property Act, and is 
an application of a well known rule which obtains among Mahome- 
daus everywhere and by custom also among Hindus in some parts 
of the country. (Ibid.) q 

(m) The other sections of the Bill only deal with nutters of procedure and do 
not call for any’ detailed notice, [Ibid.) p 

(7) Act a general Act. 

The Act put ports to be a general Act extending to the whole ot British India. 
Per SUnley, C.J. in 30 A. :U4~5 A.L.J. 352 (354) = A.W.N (1903). 
126 = 4 M.L.T. 38. * ’ 

B 

(8) Applicability of Aot. 

The Aot cannot appl, unless, in a suit lor partition instituted prior to the com- 
mencement of the Aot a decree for partition might have been made 
17 O.P.B.R. 45 (47). . r 



8s. 1 ft 2] Act IY of i893 (the partition act). 3 

l.—“The Partition Act, 1893 "—(Concluded). 

(9) Partijion of the house-latrine— Common user— Compensation for the sale of a 

latrine and for passage thereto. • 

The plaintiff and the defendant, who are brothers partitioned their dwelling 
house in 1S93 and at the time of partition it was arranged that each 
brother should enjoy the use of the house-latrine aud of the passage there- 
to. The plaintiff brought the present suit for a partition of the latrine. 
The first Court held that the arrangement for common user was equiva- 
lent to a partition and could not be disturbed. The Lower Appellate 
Court, applying the provisions of the Partition Act, 1898 to the oase, 
sanctioned the sale of the latrine and passage to the plaintiff and 
awarded the sale-proceeds as compensation to the defendant. Held 
that the Partition Act dtd not apply, that the latrino bad in effect 
already been partitioned and that the plaintiff was not entitled to the 
relief asked for. (Ibid.) Q 

(10) Partition need not be by metes and bounds. 

(a) A partition need not necessarily be by meies and bounds. 17 CP.L.R. 45 
(47). Y 

• 

(h)#This is well explained in a passage from tho Viramitrodaya (Chap. I seotion 
4) : — “The term partition signifies the adjustment inio specific portions, 
of iho divers rights which accrued to the entiro estate. Where a single 
chattel such as a female slave, or a cow, or the like is oommon to many 
co-parconers then also the moaning of iho term partition, namely, the 
adjustment, of rights into specific portions, holds good ; because the 
right of each co-sharer is made known by means of tho sorvioc of tho 
slave, or the milking of the cow, or the like, douo at regulated inter- 
vals. w * # (Ibid.) W 

(11) Competency of Court to award money— Decree in liou of share. 

# Independently of the provisions of tho Partition Act, 1893, a Court is not justi- 
fied in passing a mere money-decree in lieu of possession by partition 
as claimed in the plaint. 36 P.K. 1907 =52 P.W.R. 1907 = 1 Ind. Cas. 
6y7 (698) (10 C. 675, not applied). X 

* Title, extent, com- 1. (1) This Act mav be called the Partition Act, 

mencement aud sav- 

ing. loi/o ; 

(2) It extends to the whole of British India ; and 

(3) It shall come into force at once. 

(4) But nothing herein contained shall be deemed to affect any local 
-law providing for the partition of immoveable property paying revenue to 

Government, 

2. ^Whenever in any suit for partition in which, if instituted prior 

Power to Court to to the commencement of this Act, a decree for partition 

order sale instead of might have been made, it appears to the Court that, by 

divUon in partition . , fl 

gu ita. reason of the nature of the property to which the suit 

relates, or of the number of the share-holders therein or 
pf any other special circumstance, a division of the property cannot reason - 
'ably or conveniently be made, and that a sale of the property, and 
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AotIYof1893 (tttk tahtition act). 

distribution of tho proceeds would be more beneficial for all the share 
holders, tho Court may, if it thinks fit, on the request of any of such share 
holders interested individually or collectively to the extent of one moiety 
or upwards, direct a salo 1 of the property and a distribution of the 
proceeds. 

(Notes). 

N.B. — Sec, also, cases noted under 8. 4, infra. 

Applicability of section. 

This section applies to Mahomodans as well as to Hindu*. Per Stanley , C.J. 

30 A. 32 1 = 5 A.L.J. 352 (354) = A. W.N. (1908), 120 = 4 M.L.T. 38. Y 

“ Whenever in any suit — sale . 99 

(1) Property not capable of division— Plaintiff if may sue for sale of share by 

defendant at a valuation -All share holders to bid for property. • 

Whore the nature of iho proper' y j mitly owned by tho plaintiff and the defend- 
ant ih such that a division of it amongst them cannot reasonably or 
conveniently be niauo ibe plahiliiT has not I lie light to clAim that the 
defendant, should be compelled to transfer his share to tho plaintiff at 
a valuation, merely because be happened to have possession of tho 
property at tho commencement of the action. The proper course is to 
direct a sale of tho property am >ngst tho co-sharers, and it should be 
givon to that share holder who offers to pay tbo highest price above the 
valuation made by tho Court, 15 C. W.N. 552 [Williams v. Games , L.R. 
10 Ch. App. 201 (1875) and Pitt v. Jones , 5 App. Cas. 651 (1880), h\]. 
But see 15 0. W.N. 555. • Z 

(2) Decree for partition— Power of Court to order Bale instead of division. 

(а) S. 2 of the Partition Act, which gives the Court power to ordor sale instead 

ol division m partition suits, applies equally where the Court has to 
pass a decree iu a suit for partition, as also whero the Court has already 
passtjd a decree directing partition in a particular mode, and the mode 
becomes impracticable or inexpedient. 10 Bom.L.R. 23 = 32 B. 103 = 

3 M.L.T. 141 [24 M. 630; 5 C.W.N, 128, F.]. A 

(5) This section which empowers a Court to order a sale of property instead of a 
division, hi partition suns, may bo applied though a preliminary order, 
defining the share of a plaintiff and directing partition has been passed. 
24 M. 633. B 

( c ) There is nothing in this section to limit its operation to cases in which no 
order has been passed. (Ibid.) C 

(i d ) S. 10 makes it quite clear that the Act can be applied until tfie «oheme of 
partition has been finally approvtd, i.c., until a final decree has beon passed 
under this section. 21 M 633(641). 1) 

(б) It is for those who object to partition representing at least a moiety of the 

interests in the property to show that partition cannot, by reason of 
tho circumstances thcru slated, be reasonably or conveniently effected, 
and that a salo of the property will bo more beneficial ftjrall the share- 
holders. (Ibid ) u 
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Aot IY of 1898 (the partition act). 


5 


“ Whenever la any suit. .. .sale"— [Concluded). 

tj) Having regard to the nature of the property in this case, namely, a dwell- 
ing-houso, the size of the house, and the number of shares the^e can be 
no doubt that a partition must be inoonvenient and unreasonable, and 
that a sale will be more beneficial for all parties. (Ibid.) P 

(g) S.,4 infra t moreover, gives the defendants the right to purohase the plain* 
till’s shares, sinoe ho, being a stranger, has bought a part of the family 
• house. If the defendants exercise their option the provision of this 
section need not be applied.* (Ibid.) Q 

(3) Partition of a house in two divisions— The mode of division found inexpedient 
in execution of the decree. 

A decree for partition of a house ordered its division iDto two equal moieties. 
In execution of the decree this mode of division was found inexpedient, 
and the Court, therefore, ordered the house to bo sold and the sale- 
proceeds to be equaliy divided between the parties under this seotion oti 
appeal — held, that the order was right. 32 13. 103= 10 Bom.L R. 28 = 
3M.L.T. 141. H 

(4) Preliminary decree— Order for sale— Civil Procedure Code (Act XIY of 1882), 
S. 396 « 

Where in a suit for partition a Commissioner appointed under S. 390, C.P.C., 
to make a partition after the preliminary decroe had boon passed, sub- 
mitted a report and the Court on consideration of the report was of 
opinion that the property could not bo conveniently partitioned, and 
then passed an order for sale of the property under the provisions of 
this section, held— That the Gouit could pass an order under this 
section for sale of the property, aud the fact that a preliminary decree 
had bpen passod was no bar to his proceeding under that section. 
5 C.W.N. 128. [F. t 32 B. 103 = 10 Bom.L R. 23 = 3 M.L.T. 141.] I 

. 2. (1) If, in any caso in which the Court is requested under the last 

foregoing section to direct a sale, any other share- 
holder applies for leave to buy at a valuation the share 
or shares of the party or parties asking for a sale, the 
a valuation of the share or shares in such manner as it 
may think fit and offer to sell the samo to such share-holdor at the price so 
ascertained, and may give all necessary and proper directions in that behalf. 

(2) If two or more share- holders severally apply for leave to buy as 
provided in sub-S. (1), the Court shall order a sale of the share or shares 
to the share-holder who offers to pay the highest price above the valuation 
made by the Court. 

(^) if no such share-holder is willing to buy such share or shares at 
the price so ascertained, the applicant or applicants shall be liable to pay 
all costs of or incidont to the application or applications. 

(Notes). 

Applicability of section 

This section applies Ao Mahomedans as well as to Hindus. Per Stanley , C>J> 
• 30 A. 324 = 5 A.L.J. 352 (354) = A.W.N. (1908), 126 = 4 M.L.T. 38. J 


Procedure whon 
sharer undertakes to 
buy 1 . 

Court shall order 
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6 Act IY of 1893 (the partition act). 

1 u Procedure when sharer undertakes to buy.' 9 

Sale of property of which partition is sought— Right to apply for lean^ to pur- 
oha^e. 

(а) Under 8. 3 oi Act IV of 1893, tho person at whose instance an order for 

sale of property sought to be partitioned is made is not entitled to apply 
for leave to purchase the share or shares of the other party or parties 
entitled to partition. A.W.N. (1895), 231. K 

(б) Under S. 3 of the said Act also the Court is not competent to order tho whole 

of the property in cjuestion to be sold at evaluation, but only the Bhare 
or shares of tbe applicant or applicants for sale. (Ibid.) L 

4 (1) Where a share of a dwelling-house 2 belonging to an undivi- 

ded family 3 has boon transferred to a person who is 

traiisfcroc^^^shjirc no ^ a mem ^ or °f such family and such transferee sues 
in dwelling-house. for partition, tho Court shall, if any member of the 

family being a share-holder shall undertake to buy tho^ 
share of such transferee, make a valuation of such share in such manner 
as it thinks fit and direct tho sale of such share 4 to such sharo-holder, 
and may give all necessary and proper directions 5 in that behalT. 

(2) If in any caso described in sul>S. (1) two or more members of 
the family being such sharo-holdors severally undertake to buy such share, 
the Court 6 shall follow tho procedure prescribed by sub-section (2) of the 
last foregoing section. 


(Notes). 

N.B. — See cases noted under S. 2, supra. 

1.—“ Section 4." 

Application under the section may be made after preliminary decree— Elements 
necessary to attract operation of section. 

(a) An application under S. 4 of tho Partition Act, 1893, may be mado after the 
preliminary decree. 7 Ind. Oas. 4:30 = 12 C L.J. 525 [3 Ind. Cas. 247 
= 10 O.L.J. 503, H.\ 5 C.\V.N. 12S ; 24 M. 639, 21 A. 409 ; 32 B. 103 = 
10 Bom.fj.R. 23 = 3 M.L.T. 141, F.\ 7 O.L J. 93, DJ. jg 

(5) The operation of this seotiou cannot be avoided if the property comprised in 
the suit includes iu addition to the dwelling house other lauds owned 
by the parties. The elements which must oo-exist to attract the opera- 
tion of 8. 4 are, first, that the dwelling should belong to an undivided 
family ; secondly, that a share thereof should have been transferred to 
a person who is not a member of suoh family ; and thirdly, that the 
transferee should suo for partition. The circumstance th&t fche plain- 
tiff had purchased, In addition to a share of tbe dwelling house, a share 
of other lands as well, of which he sought partition in the suit does not 
render inapplicable the provision^ of 8. 4. {Ibid.) (23 B. 77, 22,). )f 

(c) This seotion does not provide that the application contemplated by it sho&ld 
be mado before the preliminary deoree ; on the other hand, it is obvious 
that the application cannot be made till the rights of the parties have 
been determined by the preliminary decree. (Ibid,) (437)* O* 
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S.fl 


Section 4 "—(Concluded). 

(d) To take one illuslration it is conceivable that there may be a dispute be- 
tween the parties as to whether the plaintiff has really aoquired any 
interest in the dwelling house or not, and whether, he is entitled to 
, demand a partition of it. Such question must, dearly, be determined 
before a defendant oan be expected to make an application under 8. 4. 
(Ibid.) p 

( e [ As was pointed out by this Court in the Oise of 10 C.L.J. 503=3 Ind, 
Cas. 217 ; the question whether a particular property alleged to be 
, joint really possesses that character, must be determined before the 

preliminary deoree is made ; all questions involving the title of the 
parties and their right to any relief within the issues, are judicial in 
oharaoter, and must be determined by the Court, such determination 
to be made ordinarily by the Court, aud incorporated in the interlocu- 
tory decree before any partition is made or direoted. (Ibid,) Q 

(/) An application, under this section, therefore, cannot be properly made* 
before it has been declared by the preliminary decree, that the plaintiff, 
who is not a member of the family, has aoquired a valid title to a 
share thereof, and is entitled to obum partition. (Ibid,) R 

(g) JThis view has been adopted in ihe eases of 5 C. W.N. 128 ; 24 M. G39 ; 21 A, 
409 ; 32 B. 103 = 10 Bom. L.R. 23 = 3 M.L.T. Ill ; where it was ruled 
that an application, under S 2 nr S. 4 of this Act may be made after 
iho preliminary decreo. (Ibid.) 8 

2.— il Dwelling-house. ” 

(1) “ House,” scope of the term. 

The term “ house ” embraces not merely the structure or building, but includes 
also adjacent buildings, cartilage, garden, courtyard, orchard and all 
that is uecessary for the convenient occupation of the house ; but not 
that which is only for the personal use and convenience of the occu- 
pier. 7 Ind. Cas. 436 — 12 C.L.J. 525. [Steel v. Midland Ry. Co., L.R. 
1 Ch. App. 275 = 12 Jur. (N.S.) 218=14 L T. 3 = 14 W.R. 367; 
Governors of St. Thomas Hospital v. Charing Cross Ry. Co. f 1 J. and 
H. 400 = 30 L.J. Ch. 395=7 Jur. (N S.) 256, Brighten and South Coast 
Ry. Co., 3 Deg. and S. 653 = 33 Beav. 101 = 2 N.R. 566 ; 33 L.J. Ch. 
29=9 L.T. 134 = 11 W.R. 1088, Kerfard v. Seacombe r£c. t Ry Co., 
67 L.J. Ch. 270 = 58 L.T. 445 = 36 W.R 431 = 52 J.P. 487 and Low 
v. Staines , 16 T.L.B. 184=64 J.P. 212, Rel.]. T 

(2) Mahoipedan dwelling-house. 

The terms of this section are applicable to Mahomedan dwelling-houses alBO. 
See 30 A. 324 = 5 A. L.J. 352 = 4 M.L.T. 38 = A. W.N. (1908), 126, noted 
infra. U 

Undivided family. ” 

(1) FaraMy— Meaning, 

(a) The w-^rd 44 family n as used in the Partition Act, ought to be given a 
liberal and comprehensive meaning, and it does include a group of 
persons related in blood, who live in one house or under one head or 
> management. There is nothing in that Act to support the suggestion 

that the word was intended to be used in a very narrow and restricted 
sense, namely, a body of persons who can trace their desoent from a 
oommon ancestor. 7 Ind, Caa. 436=12 C.L.J, 626. Y 
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3.—“ Undivided family (Continued). 

(b) The words “undivided family ” in the section must be taken to <jnean un- 

• divided qua fcho dwelling house in question, and to be a family which 

owns the house but has not div dedoit. (Ibid.) [30 A. 324== A.W.N. 
(1003) 120 = 5 A.L J. 352 = 4 M.L.T. 33 (F.B.), F. ; 29 A. 308 = 4 A.L.J. 
209 = A.W.N. (1907) 52, cZtss.] W 

.(c) It is not necessary to constitute an undivided family for the purposes of 
j S. 4 of the Partition Act. that the members of the family should cons- 

tantly reside in the dwelling hf’use ; nor is it necessary that they 
should bo joint in mess. Ibid. [30 A. 324 (F.B.) = A.W N. (1908) 126 = 

5 A.L.J. 352 = 4 M.L T. 33 ; and 23 13. 73, Rel.]. X 

(d) The terra “ family ” is not defined in the Partition Act, and it would not 
bo possible or desirable to frame a comprehensive formula or exhaus- 
tive definition to indicate all that is easily understood by the term 
“family”. (Ibid.) (489). Y 

(c) As was well observed bv Kindersley, T C in (Ween Marsden t i Drew 646* 

(651) = 1 Kq. R. 437 -22 1< J Ch. 1092=1 W. It. 511, the word “ family*’ 

is, in iisulf, a word of a most looso uiyl flexible description. (Ibid ) Z 

• 

(/) It is in fact as W tokens, P.C., said in Bint v Ilcllyar L.R. 14 Kq. 160, 
a popular and not a technical i xprt ssion, aud its meaning is often 
controlled by the context. (Ibid.) • A 

(g) As is pointed out in the Oxford Dictionary, Volume, IV, p. 55, although the 
term “ family ” is sometimes used to mcludo those descended or 
claiming descent, from a common ancestor, it has, very often, a much 
wider import; it is ofton used to indicate a body of persons formed by 
those who are merely connected by blood oc affinity it is sometimes 
used to include even a body of persons who live in one house or under 
one head. (Ibid ) * B 

(/i) In the case of iPifscm v. Cochran , 31 T. xas 677 = 98 Am. Dec. 553; the 
matter waa put clearly and concisely as follows : — “ Tho term family 
embraces a collective body of persons living together in one bouse or 
within the csriilage. In legal phrase, this is the generic description 
of a “ family ”, (Ibid.) (J 

(i) It embraces a household comprised of parents or children or other relatives 
or domestic servants, in short, every collective body of persons living 
together within the same cartilage, subsisting in common, ajpd direct- 
ing their attention to a common object — tho promotion of their 
mutual interests, and pocial happiness. This is tho most popular 
acceptation ot the word. (Ibid.) O 

(2) Undivided family— Meaning. 

Held, that acoording to S. 4 of this Act the words “undivided famify’*must be 
so interpreted as to include overy family whether it to be Hindu or 
otherwise and one which is undived qua the particular dwelhug house; 
and the words “dwelling house” must bo interpreted to mean not only 
tho house in which the members of an undivided family actually lwe 
but also which belongs to the family and in which other members of 
that family have a right, to live if thoy Jeel so inolined to do. 9 O.C. 
156. • fi • 
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3.—" Undivided family” -(Continued). 

(3) 44 Undivided family,’’ Meaning of-S 4, whether applicable to Mahomed am 

(а) 44 The question whioh has been referred to us for determination in this ease 

is whether or not Muhammad i id are excluded from the bei:efn> of 8. 4 
t of the Partition Act, No. IV of l«i»3. “ Per Stanley, 0,J . 30 A. 324 

— 5 A.L.J.R. 352 (354) = A. W.N. (I90S), 126 » t M.L T. 38. [29 A. 

308=* A.W.N, (1907), 52 = 4 A.L.J. 209, Overruled , .] P 

(б) * This seotion prescribes that where a share of. a dwelling house belonging to 

an undivided family has bi tn transferred to a person who is not a 
' member of such family and such transferee sues for partition, the 

Court shall, if any member of the family being a share-holder shall 
undertake to buy the share ot &uoh transferee, make a valuation of 
such share in Buoh manner as it thinks fit and direot the sale of such 
share to such share-holder. (Ibid. i G 

(c) It is contended on the one hand that the words “ undivided family” as used 

iu this seotion mean a joint family and are confined to Hindus or to 
Muhammadans who have adopted the Hindu rule as to joint family 
property. (Ibid.) ' H 

(d) ©n the other hand the contention is that the expression is of general appli- 

cation and means a family, whether Hindu, Muhammadan, Christian , 
et cetera , possessed of a dwelling-house which has not boon divided or 
partitioned among the members of the family. (Ibid.) I 

(e) The Act purports to be a general Aot extending bo the wholt of British India, 

and admittedly Ss. 2 and 3 apply to Muhammadans as well as io 
H indus. (Ibid.) J 

( / ) B. 2 supra enables the Court in a suit for partition, m a case in whioh a 
division of property cannot reasonably or conveniently be made arid in 
which a sale and distribution of the proceeds would be more beneficial 
for all the share- holders, on the request of share-holders interested 
individually or collectively to the extent of a moiety or upwards, lo 
direct a sale of the property. (Ibid.) K 

(g) The succeeding section empowers the Court, in a case coming within thu 
previous section, if any share-holder applies for leave to buy at a 
valuation the share or shares of the party or parties asking for a sale, 
to order a valuation of the share or shares and to offer the same to such 
share-holder at the price so ascertained. (Ibid.) L 

* (hj Then follows the fourth Beotion, and in it nothing is found to indicate tout 

it was intended to apply to any limited class of the community .(Ibid )M 

(i) The words 44 undivided family” as used in this section appear to bo borrowed 

from S. 44 of the Transfer of Property Aot, (Ibid.) N 

(j) The last clause of that section prescribes that where the transferee) of a share 
# • of a dwelling house belonging to an undivided family is not a member 

of the family, nothing in this section shall bo deemed to entitle him 
to joint possession or other common or part enjoyment of the dwelling 
house. (Ibid.) a 0 

(A) This provision ot the statute is clearly of general application, and the effect 
of it is to oompeJ the transferee of a share of a dwelling-house belong- 
ing to an uudiyided family who is a stranger to the family to enforce 
• his rights in regard to such share by partition. (Ibid.) p 

36 — £ 
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3 ,— “ Undivided family 9 •— (Concluded). 

(l) There Appears to bn no reason why the words “ undivided family" as UBed 

in 8. 4 of the Partition Ant. should have a narrower meaning than 
they have in 8. 44 of tho T.P. Act. {Ibid,) 0 

(m) If the Legislature intended that S. 4 should have limited operation, one 

should expect to find some indication of thiB in the language of the 
section. {Ibid,) # ® 

(n) For example, instead of the words ‘-undivided family’* the expression 

“ undivided Hindu family” or “ joint family” might have been used. 
{Ibid.) 8 

(o) The question came before a Bench of this Court in 2S A. 808 which was a 

second appeal. The respondent to it was not represented, Knox end 
Richards, JJ., in that case held on the analogy of the Full Bench rising 
in 13 A. ‘282 that 8. 4 did not apply to a Muhammadan family, but 
they did so with some regret.. {Ibid.) T 

(p) In 13 A. 282 it was held that the words “ joint family property” in Art. 137 

of Soh. II of the Limitation Act, mean the property of a joint 
family. In that case the word “joint” which has a settled and well 
defined meaning is used, and it is in no sease ambiguous. 9 It could not 
be used as doscriptivo of property held m common. I fail to discover 

that there is any analogy between the two oases. {Ibid.) U 

• 

(q) It seems that the object of the section, as was pointed out by Mr. Wells, 

Judicial Commissioner, in 9 O.C. 156 is to prevent a transferee of a 
member of a family who is an outsider from forcing his way into a 
dwelling-house in which other members of his transferor’s family have 
a right to live, and that the words “undivided family” must be taken 
to mean “undivided qua the dwelling-house in question and to be a 
family whioh owns tho house but has not divided it.” {Ibid.) V 

(r) It haB been pointed out to the Court that the Partition Aot has beet extend- 

ed to Upper Burma under the Upper Burma Laws Act, No. XIII of 
1895. {Ibid.) Ilf 


( 5 ) No part of the Act merely 

(Aid.) 


but tho whole Aot has been so extended, 

X 

(/) If 8. 4 was intended by the Legislature to apply to Hindus only or persons 
who have adopted the Hindu rule of joint family property, it is unlike- 
ly that it would have so extended 8 . 4 in view of the fact that there 
are very few Hindus in Upper Burma. (Ibid.) Y 

(v) For these reasons, Muhammadans are not excluded from the benefit of 8. 4, 
Partition Ac*; 1893. (I6id.) [9 0.0. 158, F,\ 29 A. 808, Overruled.] Z 

The Court shall . . . . sale ot such share . M • # 

(1) Partition— Property not conveniently divUible-Sale among eo sharers to high- 
est bidder. 

Where the nature of the property to bo divided in a partition suit, issuoh that a 
division thereof amongst allthe share-holders cannot reasonably or 
conveniently be made the proper course to follow is to direct a sale of 
the property among the co-sharers : and it should be givgn to that sha*e- 
holder who offiers to pay the highest price above the valuation made 
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4 .— “ The Court shall — sale of such share 9 '—{Concluded). 

by the Court. The defendant cannot be compelled to transfer his share 
at a valuation to the plaintiff merely because the latter happened to 
have possession of the property at the lime when he commences the 
action. 7 led. Cas. 844, Williams v. Games, L.R. 10 Ch. App. 204*44 
L.J. Ch. 245*32 L.T. 414*28 W.R. 779 and Pit v. Jones , 5 App. Caa. 
651*49 L.J. Ch. 795*43 L.T. 885*29 W R. 33, Ref; 6 O.L.J. H 
. (note) D . J A 

(2) Plot built on by oo-sharer, not convenient for division— Partition of tank— 

' Court's discretion to refuse partition and to allow the party in possession 

to buy the other party out— Equity. 

The defendants in a suit for partition had built a dwelling-house on a plot of 7 
cottahs of land without opposition from the plaintiff who was a stranger 
and owued only a l/10th share in it and in au adjoining plot of 1 bigha « 
6 oottahs. The lower appellate Court finding that it would be very 
inconvenient for all parties concerned if these plots were divided by 
metes and bounds allowed the defendants to buy up the plaintiff's 
shares at a proper valuation : B 

• 

Held — That whether S. 4 of Act EV of 1893 applied to the case or not it is a 
well-known principle of equity which must be adopted in all partition 
, cases that when it is inconvenient to divide a property, that property 

must be left in the possession of the person in occupation and the 
other person who cannot conveniently get actual possession, compensat- 
ed. A tank covonug one bigha in which plaintiff owned a l/20th 
share waB left joint, the lower Appellate Court holding that it was not 
convenient to divide it. The High Court affirmed that decision. 16 
C.W.N.&5. C 

5.—“ Necessary and proper directions . ” 

Suit for partition— Extension. 

(a) It is open to a Court, whioh has fixed a time within which the price of a 
share of the [property which is to be partitioned, is to be paid, to 
afterwards extend that time. 1 A. L.J. 474. D 

(6> Under sub-S. 1 of S. 4, when the Court has made the valuation of the 
share and directed the sale thereof, it may give all necessary and pro* 

• per direction in that behalf. Ibid (475.) E 

6.- 11 The Court" 

C.P.C. (ActXlY of 1882). S. 831 — Resistance or obstruction— Decree for partition— 
Decree for possession. 

Wherq a person is held entitled to the possession of a share in certain property 
• after partition, and a Commissioner is appointed to partition the 
property and put him in possession of his share, resistance to such 
Commissioner is ‘resistance or obstruction,’ within the meaning of 
8. 331 of the Code of Civil Procedure for possession. It is only when 
the suit is for partition that a member of the joint family may buy out 
the plaintiff, under 8. 4 of the Partition Act. He is not entitled to do 
so when the suit has been deoreed and the decree for possession is 
* being executed. 7 fc C«L.J. 98. But see 7 Ind. Cas. 436. supra . F 
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XIV of 1882, 


XIV of 1882. 


5. In any suit for partition a request for sale may be made or an 
Representation of undertaking, or application for leave, to buy# may be 
parties under dis- ^j vcn or mado on behalf of any party under disability 
by any person authorized to act on behalf of such party 
in such suit, hub the Court, shall nob be bound to comply with any such 
request, undertaking or application unless it is of opinion that the sale or 
purchase will ho for the benefit of the party under such disability. 


6. (1) Rvory salt) under 8. 2 shall be subject to a reserved bidding, 
Reserved bidding an(1 the amount of such bidding shall be fixed by 
and bidding by the Court in such manner as it may think fit and may 
share-holders. j )0 var j Q( j f rom ^ m0 time. 


(2) On any such salo any of the share-holders shall be at liberty # to 
bid at tho sale on such berms as to non-pavmont of deposit or as to setting 
off or accounting for the purchase- money or any part thereof instead of 
paying the same as to the Court may seem reasonable. 

(3) If two or more persons, of whom ond is a share- holder # in the pro- 
perty, respectively advance tho same §um at any bidding at such sale, such 
bidding shall bo deemed to be tho bidding of the share-holder. 

Vrocodurc to be 7. Save as hereinbefore provided, when any pro- 

f Allowed in ease of porty is directed to be sold under this Act, the follow- 
ing procedure shall, as far as practicable, he adopted, 
namely : 

(a) if the property he sold under a decree *or order of the High 

Court of Calcutta, Madras or Bombay in the exercise of its 
original jurisdiction, or of the Court of the Recorder of R&ngeon, 
tho procedure of such Court in its original civil jurisdiction for 
the sale U property bv the Registrar; 

(b) if tho property be sold under a decree or order of any other 

Court, such procedure as the High Court may from time to 
time by rules prescribe in this behalf, and until such rules are 
made, the procedure prescribed in the Code of Civil Procedure 
in respect of sales in execution of decrees. 

8 . Any order for sale made by the Court under 8s. 2, 3 or 4 shall be 
Orders fo; sale to deemed to be a decree within the meaning of S. 2 
be deemod decrees, of the Code of Civil Procedure. 


In any suit for partition the Court may, if it shall thintf fit, make 

Saving of power to a decree for a partition of part of the property to which 

order partly parti- the suit relates and k sale of the remainder under this 
tion and partly sale, 

10. This Act shall apply to suits instituted before the commencement 1 
Application of Act thereof, in which no scheme for the partition of tke 
to pending suits. property has been finally approved by the Court, 
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(Motet). 

f I. — “ This Act shall apply . . . . commencement. ’ ’ 

Partition tuft instituted before eomineneement of Act -Interlocutory 'deoree — 
Offer by party to pay oompeniation to other to avoid partition of house-pro- 
perty. * 

(а) This flection provides that the Act applies to suits instituted before the 

commencement of the Act, in whioh no scheme for the partition of the 
, * property has been finally approved by the Court* 21 A. 409. 0 

(б) Where, therefore, after the passing of an interlocutory decree, in a partition 

suit instituted before the coming into foroe of the Act, a party asked, 
as regards a portion of the property consisting of houses, that instead 
of their being partitioned, he might be allowed to pay compensation 
to the other party, under the provisions of Act IV of 1893, held that 
the Court was wrong in refusing to accede to the request on the ground 
that the Act was not applicable to Buoh a case. 21 A. 409. H 

(c) An interlocutory decree in a partition suit declaring that plaintiff is entitled 
to possession of a certain share, is not or.e which is capable of execution 
as a partition decree. There must be a further application to the 
Court for the appointment of an amin to prepare a scheme of partition 
for approval by the Court. It is only after a decree has been made by 
the Court expressing its approval of the partition Bcheme that there is 
any decree capable of execution as a partition decree. Ibid, (20 A. 311 ; 
A.W.N. (1898), 99, R.). I 
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THE INDIAN PATENTS AND DESIGNS 

ACT, 1911 / 

(Act II of 1911.) 

« PASSED BY THE GOVERNOR GENERAL OP INDIA 

IN COUNCIL. 

*( Received the assent of the Governor General on the 2nd March, 1911.) . 

An Act to amend the laiv rr.iahno to the. protection of Inventions 
• and Designs . 

WHEREAS it is expedient t<^ amend the law relating to the protection of 
inventionsfand designs ; It is hereby enacted as follows : — 

(Notes). 

• I.— “The Indian Patents and Designs Act, 1911.” 

Necessity for the passing of this Act. 

(1) Earlier enactments, English and Indian. 

The Inventions and Designs Act, V of 1388, now in force, is based in all 
materisd respocts as regards inventions, on the previous Act, XV of 
1859, which, in turn, was practically a repetition of Aot VI of 1856, 
m This, the earliest Act in India, was founded on the English Patent Law 

of 1852 contained in the Statute 1G and 17, Viet. o. 116. [See the 
Statement of Objeots and Reasons.] A 

(2) Grant of patent under the English Btatnte of 1832 and the Indian Act of 

1859. 

Under the Statute of 1852, a patent was granted subject to the subsequent 
filmg of a specification, but under the Indian Act of 1859 an advance 
in procedure was made in that the exclusive privilege, which is the 
Iudiau equivalent to a patent, only aocrued when a specification was 
filed. {Ibid.) B 

(3) Grant of patent under 46 and 47 Ylot., c. 87 and 7 Edw. 7 C. 29. 

By the later Statute of 1883 (46 and 47 Viet. c. 57) the patent was not granted 
until after the acceptance of a correct specification and the absence of 

# • failure of opposition by interested parties ; and this procedure is 
still followed in the English law which is contained in the PatentB 
and Designs Aot, 1907 (7 Edw. 7 C. 29). {Ibid.) 0 

(4) Introduction of English practice in entirety In Act Y of 1888 avoided. 

• Although the Indian Act of 1888 was passed five years after the United Kingdom 
Statute of 1983, it was felt that the time was not yet ripe in this 
# country for introducing the English practice in its entirety as the 

volume of patent work was then small. {Ibid.) p 
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1. The Indian Patents and Designs Act, 1911 "—(Continued). 
Necessity for the passing of this Act— (Continued), 

(5) Time ripe for Introducing English practice. 

Now, however, that it is growing and is likely to do so at a much greater rate 
iu life future, it is thought advisable to bring the praotice in this 
country more into conformity with that of the United Kingdom, 
thereby following the example of most of the other British possessions . 

By postponing action until now it his been possible to take advantage 
of the consolidation of the English Statutes which the Patents and 
Designs Act, 1007, has effected. The present appears therefore to be 
a very opportune time for undertaking legislation in India. (Ibid*) E 

(6) Procedure under Act Y of 1888. 

The oxisting procedure in India under Inventions and Designs Act, 1888, cfer 

• obLaiaiug an exclusive privilege la somewhat as follows. The inven- 

tor submits to the Governor General iu Council an applioation accom- 
panied by tho prescribed fee and containing a description of tha 
invention. The* title of the invention is notified in the Gazette of 
India, and after examination by tty) Secretary under the Act for the 
formal matters, the application is exposed to publio'inspeotion in the 
Secretary’s Office tor ten days, so that any member of the public may 
have an opportunity of objecting to the grant of leave to file the speci- 
fication. The application is then farther examined by the Secretary 
more closely to see whether it complies in all respeotR with the Act, 
and also, where possible, to sec whethor the invention is nov*d. Any 
objections are also considered by him at this stage. If.ho finds that 
tho application is in order, leave to file a specification :b granted, sub- 
ject generally to conditions in the ease of iyventors who are Govern- 
ment servants. Within a period of six months (which may on 
permission be extended to uiue months) tho applicant, if he desires to 
obtain an exclusive privilege, must file six copies of a specification 
together with a second foe. The spacilication is then examined by the 
* Secretary to see whethor it is substantially identical with the desorip- 
tion, drawings and claims in the application. As soon as this identity is 
seoured, the specification is notified as filed as from the date on which 
it was received and the exclusive privilege accrues from that date. 
Subject to the payment of further fees, the exclusive privilege may 
endure for fourteen years, or even with permission for a longer period, 
but it ceases if any corresponding English or foreign patent lapses. 

p 

(7) I bide —Drawbacks. 

Under the above procedure tho public have no proper opportunity of objeoting - 
to the grant, as merely a single manuscript copy of the application, 
whioh often contains an imperfect description, fe available *or inspec- '7 
tiou in Calcutta only during a very limited period. Subsequently, 
though the exclusive privilege .may on application to the High Court 
he revoked on various grounds, including invalidity and non-novelty, 
these grounds— which are the natural grounds of defence oanaot, 
except in certain speoial oases, be pleaded by an alleged infringer as a 
defence to a suit by an inventor foe infringement of his exclusive 
privilege, (Ibid.) • k 
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' u The Indian Patents and Designs Aet , 1911 "—{Continued), 
Necessity for the passing of this Act— (Continued). 

(8) Modification in prooodu re— Necessity. 

For the sake both of the inventor and the public, it is desirable that the proce- 
dure should be simplified and made more diree^nd effective, not only 
in regard to the graut of patents but also in reBpect of their subse- 
quent existence and operation. Further, it seems expedient that the 
, * dependence of Indian rights on foreign patents should oeaBe. ( Ibid ,) H 

(9) Method of obtaining patent as proposed by the Bill. 

By the Bill, as proposed, the method of obtaining a patent for an invention will 
consist of the following stages : — 

(a) Submission of application and specification at the same Lime, together with 

the prescribed fee ; 

(b) Acceptance of the application after complete examination within nine oi^ 

twelve months ; 

(c) Publication of documents after such acceptance ; 

(d) Interval of three months for submission of objections to graut ; 

(«) Grant of patent, afte? objections (if any) have been disposed of, on pay- 
ment of the prescribed fee. 

The public will thus bo protected by increasing the facilities for opposition at 
an effective period, while the applicant will be enabled to restriot his 
claim to what appears to be more properly his invention, thus obvia- 
ting to some degree his risks in subsequent infringement or revocation 
proceedings. The applicant will further bo protected as his appli- 
cation will be kept secret, which it is not at present, until acceptance. 

(Ibid.) I 

• 

(10) Further improvements proposed. 

The following further improvements in the law proposed by the Bill may here be 
** enumerated : 

(а) Patents will not lapse on cessation of foreign patents. 

(б) Patents will be granted as being more suitable for commercial purpose than 

the present certificate that specifications have been filed and fees paid. 

(c) Proprietorship of pateuls and designs will bo more fully recorded. 

(d) Amendment of applications arid specifications will be facilitated and 

opposition there to by the public will be permissible as in the case of 
the original applications. 

(e) Defendants in infringement suits will be allowed in all oases to use the 

natural ground of defence by pleading non-validity and non-novelty' 
of the patent. 

{/) Validity of patents will be certified in certain cases to give protection against 
9 wilful infringement. 

(gr) Threats of legal proceedings will be actionable unless the patentee proceeds 
diligently with an infringement suit. 

, (h) Anomalies in respect of British inventors will be removed and arranga- 

monta will be made for the mutual protection of inventions and de- 
signs between India and otbor British possession and between India 
* • and Foreign States. ' - r : jv. 
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/.— " The Indian Patents and Designs Act, 1911 "—(Concluded). 
Necessity for the passing of this Ac t— (Concluded!), 

• (i) Compulsory licenses for the working of inventions will be obtainable on 
more clearly defined and broadened grounds than formerly, 

(j) Surrender^ patents and restoration of ceased patents will be permissible. 

(k) The law as to designs, wbioh now follows the Statute of 1883, will be 

brought into line with the Statute of 1007. , 

(l) Finally, a Controller of Patents and Designs will be established, with power 

to dispose of iniuy matters whioh are at present referred to the 
Governor-General in Council. (Ibid.) J 

(11) Bill following the English Act of 1907. i 

Generally speaking, the provisions of the Bill follow with theneoessary modifi- 
cations those of the Inventions and Designs Act, 1907, only suoh pro- 
* visions of the Act of 1888 being rotained as appear neoessary to meet 

special conditions of India. The proposals contained in the Bill will 
enable the attainment of the double objeat of encouraging the invert- 
tor, and of giving more oftVobive protection both to him and to the 
public. (Ibid.) # R 

(12) Points of Importance that should obtain in any enactment for the protection 
of inventions and designs. 

“ These are the encouragement of the inventor and the protection of the public. 
The first of these requires that the method of obtaining patent rights 
should be made as simple as possible, the number of intermediate 
steps which have to be taken before a patent is granted should be 
reduced to a minimum and at the same time the protection granted 
should be adequate. The second point is perhaps even more important. 
It is necessary to see that protection is not given where it is not due, 
and that the rights and liabilities of other inventors and of the publio 
aro not infringed.” And every clause in the Bill has been* drafted 
keeping in mind one or other of theso principles. (See Proceedings in 
% Council). k 

PRELIMINARY. 


Short title, extent 
and commencement. 


1. (l) Ibis Act may be called the Indian Patents 
and Designs Act, 1911. 


(2) It extends to the whole of British India, including British Balu* 
cbistan and the Santhal Parganas ; and 

(3) It shall come into force on the first day of January 1912. 

Definitions. 2. In this Act, unless there is any thing repugnant 

in the subject or context, — 

(1) “ Advocate General " includes a Government Advocate : * 

(9) “ Artiole ” means (as respects designs) any artiole of manufacture 
and any substance, artificial or natural, cr partly artificial and partly 
natural: 


(3) “Controller” means the Controller, of Patents and Designs 
appointed under this Aot : • 
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(4) “ copyright " means the exclusive right to apply ft design to any 
article in any class in which the design is registered : 

(5) “ design ” means any design applicable to any article, vfhether 

the design is applicable for the pattern, or for the shape or configuration, 
or for the ornament thereof, or for any two or more of%uch purposes, and 
by whatever means it is applicable, whether by printing, painting, embroi* 
deriug, weaving, sewing, modelling, casting, embossing, engraving, staining, 
or any other means whatever, manual, 'mechanical or chemical, separate or 
combined, hut does not include any trade or property mark as defined in 
sections 478 and 479 of the Indian Penal Code : °* 

(6) “ District Court " 1 has the meaning assigned bo that expression 

b«t the Code of Civil Procedure, 1908 : Vof 1908,' 

(7) “ High Court ” 2 has the meaning assigned to that expression 
Jby the Code of Criminal Procedure, 1898, in reference to proceedings 
against European British subjects : 

(8) “invention 1 ' 3 means any manner of new manufacture and 
inoludes an improvement and an alleged invention : 

(9) “ legal representative ”* means a person who in law represents 
the estate of a deceased person : 

(10) “ manufacture” 5 includes any art, process or manner of produc- 
ing, proparing or making an article, and also any article prepared or 
produced by manufacture : 

(11) “ patent ” 6 means a patent granted under the provisions of this 
A <&: • 

(12) “patentee” 7 means the person for the time being entitled to 
the benefit of a patent : 

(13) “prescribed ” includes prescribed by rules under this Act: and 

(14) “ proprietor of a new and original design,”— 

(a) where the author of the design, for good consideration, executes 

* the work for some other person, means the person for whom 

the design is so executed ; and 

(b) where any person acquires the design or the right to apply the 

design to any article, either exclusively of any other person or 
# otherwise, means, in the respect and to the extent in and to 
which the design or right has been so acquired, the person by 
whom the design or right is so acquired ; and 
1 fc) in any other case, means the author of the design ; 
and where the property in, or the right to apply, the design has devolved 
from the original proprietor upon any other person, includes that Other 
jJerBon. • 
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(Notes). 

I— “District Court. " 

Dlitrletdeflned. 

“ District ” means the local limit* of the jurisdiction of a principal Civil Court 
of original jurisdiction (hereinafter called a “District Court’*), and 
includes the local limits of the ordinary original civil jurisdiction of a 
High Court : [S. 2 (4), CPO,, 1308] . M 

2. -“ High Court.” 

High Court— Meaning. 

“ High Court ” means, in reference to proceedings against European British 
subjects ur persons jointly charged with European British subjects, the 
High Courts of Judicature at Fort William, Madras and Bombay, the 
High Court of Judicature foe the North-Western Provinces, the Chief 
Court of the Punjab and the (Chief Court of Lower Burma.) [8P4, 
(J), Cr. P. C. 1898], N 

3. —” Invention. ” 

(1) Invention -Meaning. 

(a) In S. 46 of the Patent Designs arm Tradg Marks Act of 1888 “invention” 

is defined to mean any tnanuor of now manufacture the subject of 
letters pateut and gram of privilege within S. 6 of the Statute of 
Monopolies, and includes an alleged invention. 17 A. 490 (493). 0 

(b) There may be a valid patent for a new combination of materials previously 

in use for the same purp< se or for a new method of applying such 
materials. Hill v. Thompson and Foreman, 3 Mer. 622 ; 1 Webb. P.C. 
229, cited in 17 A. 490 (494). P 

(c) Crane v. Price , (1 Web. P.C. 303) whore it was laid down that if the result 

produced by a combination of a particular kind were either a new 
artiolo or a betLer article or a cheaper article to the public than that 
produced before by the old method, such combination is an yivention 
or manufacture intended by the statute and may well become the 
subject of a patent. 17 A. 490 (494). Q 

(d) Although an “Invention ” includes an improvement, it does not by any 

means follow that every improvement is an invention, it is impossible 
♦ to lay dowu any hard-and-fast rule as to what improvements should be 
considered to be inventions, (Ibid.) R 

(t) To justify the grant of the exclusive privilege of a patent, there must be a 
certain. amount o( invent ion or iuvention faculty displayed. (Ibid.) 8. 
(/) It will be a question for the Court to determine whether the amount of in- 
ventive power displayed is such as to justify the grant of a patent. 
(Ibid.) T 

(g) Although every invention may be said to be a “combination ” of some kind, 
it by no means follows that every “ combination ” deserves to be called 
au invention. (Ibid.) 9 Q 

(2) Invention— Mew mannfaoture. 

The term invention as used in the Aot must be taken to mean new manufacture. 
23 C. 702 (709). y 

(3) Invention end Discovery. 

An invention is different from a discovery. »n*d a discovery is not the subjepl- 
matter for a pateut unless it is an addition not only to'kuowledge, but 
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J.— •“ Invention 99 — ( Concluded ). 

to known invention, and produces cither a new and useful thing or 
result, or a new and useful mode of producing an old thing o% result. 
Per IAndsUy, J. in Lam Fox v. Kensington <fc. , K. Flee. Light Co. 
(1892), 2 Cb. 428. W 

4. — “ Legal representative. 99 

(1) Legal representative— English Law. 

(а) In English Law the term primarily denotes executor and administrator, 

8 C.W.N. 843. ' X 

(б) In English Law though tho icriu may be regarded as primarily denoting 

“executor or administrator.” that meaning may be controlled by the 
context. Thus, in certain cases it bus been held to mean “next-of-kin." 
8 C.W.N. 843 (850). Y 

\c) Both in English and Indian Law, oases have arisen in which the term “ legal 
representative” cannot be strictly confined to its primary meaning. 
8 G.W.N. 843 (8611. Z 

(‘i) Legal representative— Lltetpl meaning. 

Th£ term “1' gal representative” in its smotest and most ordinary sense means, 
executors and administrators nhly. 8 C.W.N, 843 (866). A 

(3) Lpgal representative— Meaning extended by judicial decisions. 

Judicial decisions have extended the term “legal representative" beyond that 
of its ordinary m°nriing of “ idrnimstrator, executor, and heir." The 
term now includes any person , who, in law, represents the estate ol a 
deceased person. 8 C.W.N. 843 (858). B 

• 5.— "Manufacture. 99 

Manufacture— Process 

*• • (a) Manufacture is thus defined : ^“Manufacture includes any act, process, or 

manner of producing, preparing or making an article, and also any 
article prepared rr produced b> manufacture." 23 C. 702 (709). 0 

(6) It is contended on behalf of the petitioner here, that the term manufacture 
cannot apply to the process Alone, but means the process 1 taken together 
with the article produced thereby, and that therefor? the term inven- 
tion cannot be confined to the prooass only. 23 0. 702 (709). D 

On the other hand, it is said that t.ho definition of the term manufacture was 
intended to draw a distinction between the case of the invention of a 
new substance or article and the invention of a new process or method 
of producing an old substance and that where an old substance like 
s heelac is produced by a new process, then it is the new process which 
is the new manufacture, whereas when a new substance is produced 
then it is the new substance or new artioie which is the new manu- 
facture. [Ibid.) E 

It is not perhaps necessary to express a final opinion on these points, though the 

, Court inclined to think that reading the definition of the term “manu- 

facture" in the light of the English authorities, it was intended that, 
when an old or known substance is produced in a new way by a newly 
disooveri d art^ or process, then the term manufacture may be applied 

’ • to the new process. (Ibid.) g 



12 


Aot II Of 19 1 i (INDIAN PATENTS AND DESIGNS AOT). [812 


5.—“ Manufacture "— ( Concluded ). 

In the Ouse of Wood v. Zimmer, (Holt, S3) it wag held that where a patent had 
been granted for a new mode of making verdigris, and it appeared 
that previous to the patent being granted the articles had been publioly 
vended by the patentee himself, the patent was void. In a note to the 
case at p. 65 the learned author discusses the meaning of the word 
“manufacture” an used in the Statute of James, and he makes ihe 
following observation ; When the effect produced is some new sub- 
stance or composition of things, the patent ought to be fcfr suoh new 
substance or composition without regard to the meohanism or prooess 
by which it is produced ; when the effect produced is no new substance, 
tbe patent can only be for the meohanism if new mechanism be used, 
or for the process, if it be a new method of operating with or without 
old machinery by which the efloct is produced ” He then quotes a dic- 
tum of Eyre, C.J., in Boulton and Watt ; “New methods of manufac- 
turing articles in common use may be said to be new manufactures in 
one of the common acceptations of the words. Three-fourths of the 
patents granted smoe the Statute are for methods of operating and of 
manufacturing, producing no new substance and employing uo new 
machinery ” (Ibid.) G 

Semble :-- The term “new manufacture” or invention might be # applied t.o a 
prooeBB only. (Ibid.) t H 


6.— “Patent.” 

(1) Patent- Definition. 

A Patent right is a privilege granted by the Crown to the first inventor of any 
new manufacture or invention that he and hiR licensees shall have the 
sole right, during the term of 14 years of making) and vending suoh 
manufacture or invention. . 

(2) India, Law in. 

In India, the Patents and Designs Act, 1911, governs suits relating to patents. I 

(3) Requisites of valid patent. 

(i) New Manufacture. 

The subject-matter of a patent can only be some new 1 manufacture. ’ The 
^word 1 manufacture * not only oomprehends productions, but it also 
comprehends the means of producing them. Therefore, in addition 
to the thing produced, it will comprehend anew maohine or anew 
combination of machinery, it will comprehend a new prooeBS or an 
improvement in an old process Per Lord Westbury in Ralston v.* 
Smith , 11 H.L. 246). U 

(ii) Novelty. 

The subject-matter should be novel. If the public ooce become possessed of an 
invention by any means whatever, no subsequent, patent for it can be 
granted either to the first inventor or any person (Patterson v. Oas 
Light Co , 3 App. Oas. 244). • j 

(iii) “Utility.” 

Utility, in patent law, does not moan either abstract utility, or comparative 
utility, or commercial utility. Welsvach Incandescent Gas Light Co. 
v. New hicandescent < Sunlight Patent ) Oas Lighting Co „ 69 L.J., Oh. 
343 ; (1900) 1 Oh. 843 , 82 L T. 293 ; 48 W.R. 362 ; 16 T,L,R, 205 ; 17 
Hep. Pat. Oas, 237— Buckley, J. • jj 
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An inveotion is useful if it provides a thing bettor in some respects though 
worse in others than what is already known* Thus, a mode of pro- 
> duoing illuminaDt Appliances more durable than those previously 
known, or which offers to thp public a new choice of materials to be 
used in the production of illuminant appliances is pAtentable, although 
the new appliance is less illuminant than the old one. (Ibid,) h 
(iv) Ingenuity. 

' The subject-matter should have an ajnount of ingenuity, 

7.— “Patentee. 9% 

(1) Patentee, Who is a. 

(а) The patentee must be the true and first inventor, 

(б) If he has acquired the knowledge of the invention in a foreign country and 

introduced it into British dominions still he will be looked upon as the 
first inventor. Lewis v. Marling , 10 B. & G. 22. IP 

(2) Duty of patentee- 

A patentee must at least take the same pains to develop a new industry here as 
he docs abroad, and must bo able to show, if the industry be not worked 
in this country, \hat it could not have been so worked at a profit by a 
fair use of his monopoly as between home and foreign trade, or the 
expenditure in developing a foreigu industry, not merely that it could 
not, at the time of ihe application, bo started here with any chance of 
profit. And a patent may be revoked for an abuse of the monopoly 
conferred by it, although the revocation will not lead to the establish- 
ment of a new industry here or the further development of an existing 
one. Hatschek’s Patents, In re ; Zoreuner, Ex parte, 78 L.J. Ch. 402; 
(1909) 2 Ch. G8 ; 100 L.T. 809 ; 26 Rrp. Cas. 228 ; 25 LT. 457 —Por- 
ter, J. # N 

PART I. 

Patents. 

Application for and Grant of patent . 

3. (1) An application for a patent may be made by any person 
Application. whether be is a British subject or not,^ and whether 

alone or jointly with any other person. 

(2) The application must be made in the prescribed form, and must 
^be left at the Patent Office in the prescribed manner. 

(3) The application must contain a declaration to the effect that the 
applicant is in possession of an invention, whereof he, or in the case of a 
joint application one at least of the applicants, claims to be the true and 
first inv^ntpr 1 or the legal representative 2 or assign 3 of such inventor 
and for whioh he desires to obtain a patent 4 and must be accompanied 
by a specification and by the prescribed fee. 

(4) Where the true and first inventor is not a party to the application, 
the application must contain a statement of his name, and such parti- 
culars for his identification as may be prescribed, and the applicant must 
show 1 that be is the legal representative or assign of such inventor. 
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(Note*). 

I.— 1 * True and first inventor . " 

True ojtd first inventor. 

(а) The communication, made in England by one British subject to another, 

of an invention, does not make the person to whom the communication 
is made the first and true inventor, within ‘21 Jao. 1, o. 3, so as to 
enable him to take out letters patent for the invention. Marsden v. 
Seville Street Foundry , 3 Ex. D. ‘203. r 0 

(б) The adoption by an mvenior-of a suggestion made in the course of experi- 

ments of something calculated more easily to carry his conceptions 
into efff.cr, does not affect the validity of the patent. Allen v. Raw son, 
1 C.B. 551. P 


Definition. 

For tbe- 


2 “ Legal representative 

-of the expression •* Legal representative,” s<e S. 3. 


P-1 


3. “Assign ” 


Assign -Meaning 

In the repealed Act V of 1H8M, the term “ j'-siyn was de fined thus’ — ‘‘Assign 
includes a grantee of the exclusive privilege of making, selling or using 
an invention, or of authon/ing others so to do.” 23 C. 702 (70S). Q 
The word “assign” held clearly fro refer to an asyigo of the entire title and 
interest of the inventor, and not to an assign of a share. 22 CT 709. R 


4 — 44 For which he desires to obtain a patent. *' 

PATENT— FOR WHAT GRANTED. 


I. New inventions 

(1) Inventions must be new and useful. * 

An invention must be both new and useful, arid not got. fined to the knowledge 
of the party making it, to he the subject of a patent. Hill v. 'Showpson , 
2 Moore, 424; 8 Taunt, 375; Holt. 636; 3 Mer 629; 20 R.R. 488; 

, i7 r. a 156. a 

(3) Results of mechanism— Improved result. 

A patentee is entitled, not m- rely to the mechanism doscribed in his speeifica- 
tion and thereby claimed as his invention, but also to the results 
produced by that mechanism, however obtained. The attainment of a 
better result than bad been previously attained constitutes a new re- 
sult, so as to make an instrument a now invention within the authority 
of Curtis v. Platt ( m L.J., Ch. 852) and Procter v. Bennis (36 Ch D. 
740), asr distinguished from an improvement of an oid and known 
instrument. Thompson v. Moore, 23 L.R. Ir. 699. TP 

(3) New principle with novel application. 

The discoverer of a new principle! nr new idea as regards any art <w njanufaoture, 
who shows a mode of carrying it into praotioe, as by a machine, may 
patent the combination of principle aud mode, although the idea or 
the machine would not alone be the proper subjeot of a patent. Otto 
v. Linford , 46 L.T. 35. jj 

(4) Old principle, novel application of. 

(a) If, having a particular purpose in view, a person takes the general pvinoi- 
> pies of moohanics, and applies one or other of them to a manufacture 
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4 . — " For which he desires to obtain a patent ” — (Continued). 
PATENT— FOR WHAT Q RA NTE D —(Continued ) . 

' I. New Inventions— {Continued}. * 

to which it has not been applied, ibis in a sufficient ground to warrant 
au application for a patent, assuming such manufacture to be new, 
desirnble and of publio utility. Dangerfield v. Jones , 13 L. T. 142. Y 
(6), An arrangement of apparatus so constructed as to bring into operation a 
well-known dynamic agent, so as to produce a useful effect for a 
particular result constitutes an indention of a combination for which 
a valid patent may be granted. Cannington v. Nuttall , 40 L.J., Ch. 
739 ; L.K. & H.Ij. 205. W 

(c) To adopt a combination of machinery or arrangement of apparatus origin- 
& ally directed to one purpose, and to use it for another and additional 

purpose, is an infringement of the patent which first introduced that* 
combination or arrangement. {Ibid.) X 

id) The Liew application of any means or contrivance may be the subject of a 

patent, if it lies so much out of the tract of the former use as not 

naturally to tmiqjeBt itself, bur. to require some application of thought 
• and study. Fenn v. Bibby , 36 L. J. Ch. 465 ; L.R. 2 Ch. 127 ; 15 L.T, 
399; 15 W.R. 208. Y 

(e) A claim for a patent for improvements iu the mode of doing anything by a 
known process is sulfic’ent to entitle the claimant to a patent for his 
improvements when applied either to the process as known at the time 
of the claim or to iheaairn* process altered ana improvtdby discoveries 
subsequently published so long is it remains the same with regard to 
the improvements claimed and their application. Electric Telegraph 
Co . v. Bret , JO C.B. 838 ; 20 L J.C.P. 123 ; 15 Jur. 679. Z 

(/) An invention is not the same thing as a discovery ; and if a mao does 

## # nothing more than discover that a known machine can produce effects 

which no one before him knew could be produced by it, bis discovery, 
however great and useful, is nob a patentable invention. To entitle a 
patentee to maintain his patent, he must make soma addition not only 
to knowledge but to previously known inventions ; and must produce 
either a new and useful thing or result or a new and useful method of 
producing an old thing or result. Lane Fox v. Kensington Electric 
Light Co. , (1892) 3 Ch. 424. A 

[g) The discover} that a known thing can be employed for a useful purpose (or 
which it has never before been uwod is not alone a patentable inven- 
tion ; but the discovery bow to use such a thing for such a purpose 
will be a patentable invention if there is novelty in the mode of using 
it as distinguished from novelty of purpose ; or if any new modification 
of the thing, or any new appliance, is necessary for using it for its new 
• 0 purpose, and if such mode of user, or modification, nr applianoe 
involves any appreciable merit, g {Ibid.) B 

{h) A patent for the mere use ql a known contrivance without any additional 
ingenuity in overcoming fresh difficulties is bad and cannot be support- 
ed. But a patent for a new use of a known contrivance is good, if 
the new use involves practical difficulties which the patentee has been 
the first to see and overcome. Oadd v. Manchester Corporation, 67 
* L. T. 569. 0 
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4.— "For which he desires to obtain a patent’’— Continued). 

PATENT— FOB WHAT GRANTED— (Continued). 

* 1. New inventions— (Continued). 

(5) Invention already known in part. 

(a) The application of a known article to a new use, the mode of application 

not being new, cannot bo the subject of a patent. Reg v Cutter % 3 Oar. 
and K. ‘215; 14 Q. B. 372, n. . D 

(b) Before the date of the plaintiff’s patent, it w*s known that hydrated oxides 

of irou would absorb sulphuretted hydrogen ; but it was not known 
that they could be practically used in hydrogen. Held, that a patent 
might be bad for applying hydrated oxides to absorb sulphuretted 
hydrogen from coal gas. Hills v. London Oaslight Co , 5 H. and N. 
31 ‘2 ; L. J. Ex. 409. E 

( cf It was also kuown that sulphuret of iron produced by the action of sul- 
phuretted hydrogen upon hydrated oxide of iron, would be re-txidiBed 
by being exposed to the action of atmospheric air. But it was nqt 
known that when the Hulphurei was produced by exposure of hydrated 
oxide of iron to the action of sulphuretted hydrogen mixed with coal 
gas, the re-oxidaiiori of the iron might not. be prevan ted by the 
oyanogen, compounds of ammonia, and tarry matter which would be 
mixed with it:— Held thnt a patent might bo had for re-oxidisiog the 
iron by exposure to the air after it had been used iu the purification 
of coal gas. {Ibid.) F 

[d) An invention, consisting in no moro than the use of things already known, 

and acting with them in a way already known, and producing effects 
already known, but produeiug those effects, so as to be more economi- 
cally or benefioially enjoyed by the publm h properly the subject- 
matter of a patent. Crane v. Price , 5 Scott (N.R.) 338 ; 4 Man and 
G. 680; 12 L.J.C.P. 81. 0 

(e) The discovery that a particular advantage may be attained by the use of a 

machine known before, in a manner known before, is nor, an invention 
which can be made the Bubjeoc of a pateut. Tatley v. Easton , 2 O.B. 
(N.S.) 706 ; 26 L.J.C.P. 269. H 

if) A patent, cannot be taken out for one particular use of a known maohine, 
though the patentee may have discovered how to use the machine 
more beneficially than tbe owner. Ralston v. Smith, 11 H.L Cas. 223 ; 
20 C.B. (N.S.) 28 35 L.J., O.P. 49; 13 L.T. 1. I 

(g) The employment of hydrate of lime for the purpose of precipitating the 

' animal and vegetable matter contained in sewage water and so pro- 
ducing an agricultural manure, is a good subject matter for a patent. 
Higgs v. Goodwin, El., Bl. and El. 529 ; 27 L.J. Q.B. 421 ; 5 Jur. 
(N.S.) 97. J 

• * r 

(h) When a thing has once been used for a certain purpose, no patent is valid 

for applying that thing to a similar but not an identical purpose. 
Jordan v. Moore, 35 L.J.C.P. 268 ; L.K. 1 C P. 624 ; 12 Jur. (N.B.) 
766, 14W.B. 769. K 

(i) A patent granted for constructing vu-stls of an iron frame covered with a 

wooden planking.. When before its date vessels had been built of iron 
or of iron and wood combined, is invalid, (Ibid.) • # li 
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4.—“ For which he desires to obtain a patent ’’—[Continued). 

X 1 A TENT— FOB WHAT GRANTED — (Continued). 

, I.— New inventions -(Concluded). • 

. O') Where an invention consists of the discovery of particular means for attain- 

ing a result, which result is Already perfeotly well-known, the inven- 
tion is only for the means ; and the invention of one set of particular 
means does uot interfere with iho invention of another set of means to 
the # same end, provided that the two sets of gleans are distinot, and 
the latter does not involve a colourable imitation of the former, or 
an incorporation of the former with additions, Curtis v. Platt, 11 
L.T. (N.S.) 245. M 

(k) Where there are two things similar in form used for a similar objeot, and 
capable of the same application, one of them having been known to 
* mechanics, the introduction of the other into use will not constitute 

a good ground for a patent. Harwood v. O.N.Ry 11 H.li.Cas. 664 ;• 
65 L.J., Q.B. 27 ; 12 L.T 771 ; 11 W.K. L N 

(/) A slight difference in the mode of application is not sufficient for suoh a 
purpose, nor will ir, be sufficient to take a well-known mechanical 
% contrivance and Upply it to a subject to which it has not been hitherto 
applied. (Ibid.) 0 

(m) Hoops of whalebone, cane, and other substances, suspended from the 

• waist and forming a pettycoal, had long since been used by ladies. 

A person took out a patent for using, for the same purpose, hoops made 
of steel watch springs : Held, that Lhis was not an invention which 
could properly bo made the uubjoct of a patent. Thompson v. James , 
32 Beav. 570. P 

(h) The application of a known article to a purpose analogous to that which it 
had before been applied, is not the subject of a patent, although the 
result of the application may be the production m a oheaper aDd a 
hotter manner of a known article. Horton v. Mahon , 12 C.B. (N.S.) 
437 ; 31 L.J.C.P. 255 ; G L.T. 289 ; 10 W.K. 502. Affirmed, 16 C.B. 
(N.S.) 141 ; 9 L.T. 815. * Q 

(o) Therefore a double angle iron being a well-known Article, the application 

of it in the construction of the hydraulic cap joints of gas-holders 
instead of constructing them by rivettmg two pieoes of single angle 
iron to a plate, is not the subject of a patent. (Ibid.) R 

~ (p) The. application of a known pi ocess to a new article, the inode of appli- 

cation not being new, cannot be the subject of a patent. Brooke v. 
Aston, 8 El. & Bl. 478 ; 27 L.J., Q.B. 145 ; 4 Jur. (N.S,) 279 ; 6 W.R. 
42. Affinned . 28 L.J., Q.B. 175 ; 5 Jur. (N.S.) 1026. S 

(2) But this principle does not apply where the process is chemical. Young v. 

• Fernic, 4 Giff. 677 ; 10 Jur. (N.S.) 926 ; 10 L.T. 861 ; 12 W.R. 901. T 

(r) The application of a well-known tool to work previously untried materials 
or to produoe new forms, is not the subject of a patent. Bottle Enve- 
• lope Co., v. Seymour , 6 C.B. (N.S.) 164 ; 28 L.J.C P, 22 ; 6 Jur. (N.S.) 

174. U 

( 3 ) An old mode o! operation, more extensively than hithorto applied to a well* 

known article,* does not afford a ground on which to grant a patent, 

> * Ormson v. Clark, 13 C.B. (N.S.) 387; 32 L.J.O.P.O. 9 Jur, (N.S.) 749 j 

33— C 
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W bicix be desires to obtain a patent ••—(Continued)' 

PATENT— FOR WHAT GRANTED— (Continued). 

1.— New inventions— (Continued). 

7 L.T. 861 ; 11 W.R. 118. Affirmed, 14 G.B. (N.8.) 476 ; 32 L.J. C. 
P. 291 ; 10 Jur. (N.S.) 128 ; 11 W.R. 787. Y 

(t) Casting iu iron an article which has never been oast before, if no new 

method of casting is adopted in the process, is not the subject of a 
patent. (Ibid.) $ V 

(u) A patent is not invalid because part of the invention olaimed has been 

anticipated, so long as there is sufficient amount of utility and advan- 
tage to be derived from what remains after striking out the part so 
anticipated ; and in such a case the remaining part ib a proper Bubjeot 
for the grant of letters patent. Frearson v, Loe, 9 Cb. D. 48; 27 W. 
R. 183. 

(v) Where a patent is taken out for an invention, consisting of two distinot 

parts, one oi which is not new, the whole is void. Kay v. Marshall , 

5 Bing. (N.G.) 492; 7 Boon. 548; 2 Am. 78; 8 L.J.C.P. 261. 8.G. 
1 Beav. 535 ; in Dom. Proo., 8 Cl. & h\ 245 ; West 682 ; 5 Jur. 1028. Y 

(w) Beforo the grant of the plaintiff's patent the reach in spinning machines 

varied from less than an inch,. to thirty-six inches according to the 
length of tho fibre of she material. The plaintiff discovered anew and 
improved inode of preparing flax and othor fibrous substances, in 
which process the fibre became shortened, and the length of the reach 
in spinning it was necessarily diminished. The plaintiff obtained a 
patent, first for thu ■< preparing the flax and other fibrous substances ; 
and, secondly for spinning it at a shorter reach than had been doDe 
before— namely, at two and a half inches Held, that the second part 
of the patent could not be supported and thftt the patent was therefore 
invalid. (Ibid.) 2 

( x ) If a patent is taken out fur several inventions, and one of them if not an 

improvement, the patent is altogether void. Morgan v. Seward , 2 M. 
and W. 544 ; M & II 55 ; G L.J. Ex. 153 ; 1 Jur. 527. K 

(y) A patent being granted upon a specification that the maohine was capable 

of perfoiming all the operations necessary to the perfection of the pro- 
posed invention ; and it appearing that a second patent was taken out 
for improvements necessary to the efficient operation of the original 
maohine : — Held , th&t the consideration of the first patent having 
failed both patent's were void, hloxam v. Else # , 9 D. & R. 216; 6 B. 

6 C. 169 ; 1 Car. & P. 558 ; R. & M. 187 ; 5 L.J. (0.8.) K.B. 104 ; 80 

R. R. 275. B 

(z) When a maohiue for which a patent had been granted was shown to produce 

work more expeditiously, more economically, and of a better quality 
than an y previous machine Held , that the patent could not be 
invalidated on the ground that the machine was formed "by* the mere 
arrangement of common elementary mechanioal materials, producing 
results of the same nature as those previously accomplished by other 
mechanical arrangements and construction. Murray v. Clayton , L.R. 
7Ch. 570; 20 W.R. 649. g 

(on) If , the shearing of doth from list to 2isb by shears is known, and the shear- 
ing it from end to end by means of rotatory outters is also known, and 
a person constructs a machine to shear from list to list by meant of 
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4*—'* Pot which he desires to obtain a patent "—(Continue#), 
PATENT— FOR WHAT GRANTED— (Continued). 

/ I.— New rnventions— (ConYiwutfd). • 

rotatory cutters ; this is a new invention. Lewis v. Davis, 8 Car. & 
P. 502. o 

(65) An addition to an old invention may be the subjeet of a patent. 

Bornblower v. Boulton , 8 Term. Rep. 95 ; 3 R. R. 439. g 

( cc ) Where something remains to be ascertained which is necessary for the use- 
ful application of the discovery, (hart affords sufficient room for another 
valid patent. Hills v. Rians, 4 Pe. G.F. & J. ‘288; 31 L.J. Ch. 457 ; 

8 Jur. (N.S.) 525 ; 6 L.T. 90. F 

(dd) Patent granted for an improved ste.un-engine, as not infringing upon an 
existing patent. If the improvements could not be used without the 
engine, for which a patent had been granted, they must wait the ex^ 
piration of that patent. Far, Ex parte, 1 Ves. & B. 67. G 

(p) Useful application df known unproductive article. 

(a) The law reoogniBes the right of an inventor who finds out and supplies for 
commercial purposes an article known previously only as a ohemioal 
• ouriosity, Younj v. Fernie, 4 Giff. 677 ; 10 Jur. (N.S.) 926 ; 10 L.T. 
861 ; 12 W.R. 901. H 

(61 The invention or discovery of a means of producing in abundanoe, suitable 
• for economical and oommercml purposes, an artiole previously known 

and obtainable in minute quantities only is a good subjeot of a patent. 
(Ibid.) I 

{c) The principle laid down in Brooke v. Aston, (i Jur. (N.S.) 279 ; 5 Jur. (N.8.) 
1025), that the mere application of a known process to a new article, 
the modtaof application not being new, is not a good subject of a patent, 
does not supply where the process is chemical. (Ibid.) J 

Wh^re part of invention new but immaterial. 

A patent was taken out for improvements in making buttons. The specification 
stated the improvement to consist in the substitution of a flexible 
material for metal shanks, and it described the mode in which this 
material might be fixed to the intended button, and made to project 
from it in the necessary condition for use, by the help of a metal collet 
or ring with teeth. Neither the construction of the button, nor the 
application of tbe flexible shank, was new : the use of the toothed ring, 
as described in the specification, wan so, but this was not stfctfed'tb be 
the subject-matter of the invention ; and it appeared by the specifica- 
tion, that the effect produced by it might bo brought about in other 
modes, which the patentee bad also used : — Held , that tbe patent was 
not maintainable, since the invention consisted only in oombining two ' 
things whioh were not new, and the use of tbe toothed ring in forming 
the flexible shank, though new, was not the object of the ioventibh, 
but only a mode, among others which were already known, of carrying 
it into effect. Saunders v. Aston, 3 B. A Ad. 881 ; 1 L J. K.B. 265. K 

(8}B*«mpl6sof patentable invention. 

(a) A patent tor the method of lessening the consumption of steam and fuel in 
fire-engines is a subject of a patent. Bornblower v. Boulton, $ Term. 
Rep. 95 ; 3 R,R. 489. And see Boulton v. Bull , 2 H. Bl. 468, 500; 
3 RtR« m* L 
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4.— "For which he desires to obtain a patent "—(Continued). 
PATENT— FOR WHAT GRANTED — (Continued). 

• I.— New inventions— (Concluded). 

(b) A patent for au improvement in the mapufacture of iron by the application 

of anthracite or stone, coal and culm, combined with the using of the 
hot air blast in the smelting and manufacture of iron from iron stone 
mine or ore, is a new invention. Crane v. Price, 6 Scott (N.R.) 
338; 4 Man. and G. 586 ; 12 L.J.C.P. 81. * M 

(c) A patent for an improvement or improvements in the making or manufac- 

turing or elasno goods or fabrics, and the production of cloth from 
ootton, Max of other suitable material, not capable of felting, in which 
are interwoven elastic cords or strands of India rubber, coated or 
wound round with a filamentous material, is properly the subject- 
matter of a patent. Cornish v. Keene , 1 Scott. 337 ; 3 Ring. (N/5.J 
670 ; 2 Hodges, ‘281 ; 6 L.J., C.P. 225. N 

(d) A patent for certain improvements on, or additions to, the apparatus or 

parts constituting wliat are called braiding or plaiting machines, 
whereby the inventor was enabled lo produce by such machines elastio 
and non-elastic biaids and other "fabrics, with elastic or non-elaBtic 
strands, yams or tbreadfs introduced lengthwise of the fabric, and four 
or more in the same surface or plane, or mixtures of elastio or non- 
elastic fibres in combination in the same fabric, is a novel invention. 
Nickels v. Iioss, 8 C.B. 679. 0 

( c ) A patent for improvements in looms for weaving by means of the clutch box 
is novel. Sellers v, Dickinson . 5 Ex. 312 ; 20 L.J. Ex. 417. P 

(/) The application to a globular lamp of a sliding door instead of a hinged one 
cannot b:» the subject of a patent. Parltesjj. Stevens , L.R. 5 Ch. 36 ; 
22 L.T. 635 ; 18 W.tt. 233. Q 

(<j) The adaptation of a sliding door to a spherical lamp, sliding doors having 
previously been apphod to cylindrical lamps and to other glazed surfa- 
ces^ cannot of itself bo the subject of a patent. (Ibid.) R 

(h) A patent for procuring colouring matters for dyeing and painting by a chemi- 
cal process held valid. Bndische Anilin and Soda Fabrik v. Levin- 
stein, 12 App. Gas. 710 ; 57 L.T. 853. 8 


Principle. 


II. New Combination. 


A patent for a new combination or arrangement is entitled to the same protec- 
tion, on the same principles as any other patent. Clark v. Adie, 45 
L.J. Cb. 228 ; 3 Ch. I). 134 ; 35 L.T. 349 ; 24 W.R. 1007. T 


III. Prior publication and user. 

By patentee. * * 

(a) A person, to be entitled to a patent for an invention must be the first and 

true inventor, arid there must not b9 any public use thereof by himself 
or others, prior to the grant* of the patent. Eousebill Coal Co. y. 
Neilson , 9 Cl. and F. 788. ^ g 

(b) Trials of an incomplete invention, by way of experiment, are not evidence 

of a prior use for the purpose of invalidating a patent. Prior Use for 
this purpose, means public use and exercise of the invention, (Ibid.)' Y 
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4,— 44 For which ho desires io obtain a patent * ’—(Concluded). 

PATENT— FOR WHAT GRANTED — (Concluded), 

• , 111.— Prior publication and user— {Concluded), 

(c) Evidence of the existence of a completed invention, onoe in publio use, 

although abandoned, or the use long discontinued but not altogether 
lost sight of is sufficient to invalidate a patent whioh is subsequently 
granted for the same invention. (Ibid.) W 

(d) The prior use of an invention which invalidates a patent is a use by persons 

in earning on their trade and* without oonoealmeut. Heath v. 
Smith , 2C.L.R. 1584; 3 El. and Ml. 256; 23 L.J.Q.B. 166; 18 Jur. 
601; 2 W.R. 200. X 

(e) The prior deposit of articles of novel manufacture in a warehouse, for sale 

is a sufficient publication to defeat a patentee's claim to novelty in the 
invention of similar articles. Mullins v. Hart , 3 Car. and K. 297. y 

(/) The public use and exorcise of an in von non which provcDtB it from heiug 
considered a novelty, is a use in public, so as to come to the knowledge 
of others than the inventor, as contradistinguished from the use of it 
by himself in psivate, and does not moan a use by the public generally. 
Carpenter v. Smith , 9 M. and W. 300 ; 11 L.J. Ex. 213. Z 

(g) What previous user will invalidate, aud what user, if any, can be admitted 
in a contravention of the patent right,, are different questions, depend* 
ing one upon the extent of previous knowledge, the other upon the 
effect of thB grant. Caldwell v. Vanvhssengen, 9 Hare, 428 ; 21 L.J. 
Ch.97; 1G Jur. 115. A 

(/i) A contractor for harbour works had in the progress of his undertaking 
invented an apparatus which greatly facilitated the works, but whioh 
could only be tested in a place accessible to the public. After having 
used the apparatus for four months in the progress of the work, he 
applied for a pa’ent '. — Held, that such user amounted to a dedication 
to the public, and that he was not entitled to a patent. Adamson's 
Patent , In re, G Do G. M. and 420 ; 25 L.J. Ch. 456 ; 4 W. R. 473. B 

(i) A first and original inventor means a person who could claim the merit of 
the first invention withouu reference to the user. HonibalVs Patent , 
In re, 9 Moore P.G, 378. C 

i. (l) The specification must particularly describe and ascertain the 

„ , nature of the invention and the manner in which the 

Specification . 1 , 

same is to be performed. 

(2) Where the Controller deems it desirable, he may require that 
suitable drawings 2 shall be supplied with the specification, or at anytime 
before *the acceptance of the application, and such drawings shall be 
deemed to form part of the specification. 

' (3) The specification musfi commence with the title, and must end 

with a distinct statement of the invention claimed. 

(A) If in any particular case the Controller considers that an appli- 
cation sho&ld be further supplemented by a model or san^ple of anything 
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illustrating the invention or alleged to constitute an invention, such model 
or sample as he may require shall be furnished before the acceptance of 
the application, but such model or sample shall not be deemed to form 
part of the specification. 

(Notes). 

I.— “Specification." 

I. Construction. 

(1) Specification— Method of construction. 

(a) The words ol a specification are to be construed according to their ordinary 
and proper meaning, unless there is something in the oontext (which 
may be explained by evidence) to show that a different construction 
ought to be made. E lliott v. Turner , 2 C.B. 446 ; 15 L.J. C.P. 49. D 
() Where two specifications of different dates, relating to the same external 
objects, contain terms of arc, though the expressions used in both are 
identical, their construction cannot bo declared to be the same without 
the meaning and use of the terms of art employed therein being first 
ascertained by evidence, and being shown to be the same at the date 
of both the specifications. Betts \f. Menzies, 10 II. L, Gas. 117; 31 

L. J.Q.B. 233 ; 9 Jur. (N\8.) 29 ; 7 L.T. 110 ; 11 W.R. 1. ' E 

(c) The words used in a patent must be construed like the words of any other 

instrument, in their natural sense, according to the general purpose 
of the instrument in which they are found. Clark v. Adie , 46 L.J. 
Ch. 598 ; 2 App. Cas. 423 ; 37 L T. 1 ; 25 W.R. 46. F 

(d) In the case of a patent for improvements, prior specifications relating to 

Bimilar machines are admissible in evidence to show the state of the 
manufacture at the time when the patent^ wa6 granted, but not to 
show that the language of the specification is to be taken in other than 
its natural meaning. Clark v. Adie , 46 L.J. Ch. 698; 2 App. Gas. 
423 ; 37 L.T. 1 ; 25 W.R 45. 1 ' G 

(e) A specification is to be understood according to the acceptation of practical 

men at the time of its enrolment. Crossley v. Beverley , 9 B. & 0. 63 ; 

M. & M. 283 ; 3 Car. & P. 513 ; 7 L.J. (O.S). K.B. 127 ; 1 Russ. & M. 

166. H 

{/) The rules governing the construction of specifications are the ordinary rules 
for the interpretation of written instruments ; but, unless a specifi- 
cation particularly describes the nature of an invention, and In what 
manner the same is to be performed, in such a manner as to be intel- 
ligible to a workman of ordinary knowledge, the grant of the letters 
patent is void. Simpson v. Holliday , 12 L.T. 99; 13 W.R. 677 ; 8.0. 
in H.L. 35 L.J. Oh, 811 ; L.R. 1 H.L. 316. I 

(2) Ibid.— Construction, 

(a) Where want of Dovelty in a patented invention is set up anfi the alleged 

anticipation is in writing alone, the interpretation of the prior writing 
for the Court. Offo v. Linford , 46 L.T. 35. J 

(b) The question of novelty of inveution, when raised by the oomparisfttt of two 

Bpeoifioations, is a question of law for the Court,. if > the' fefi© tpetdfl- 
cations do not contain expressions of art and commeroe, the meaning 
of which mUSVbe explained by evidenee. Thomas V. Potovdtf 6 Jur. 
(Nt8.) 87. 6 Jur. (N.S<) 271. • . , , .g 
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/. — ** Specification * ^(Continued ) . 
l,^Con«truction'r-(Oo}toW). 

(3) Evidence. • 

Evidence is admissible to show the state of a manufacture at the time, but not 
to vary the language of a specification. Clark v. Adie, supra . L 


II. Title of Invention. 


(1) Nature.* 

The title describings patent to be fora certain invention of a 41 new or an 
improved method of obtaining the spontaneous reproduction of all the 
images received in the focus of the uamera-obsoura,” is sufficiently 
precise and certain. Beard v. E<jerton % 3 C.B. 97 ; 15 LJ. C.l\ 970; 
10 Jur. 643. M 


(2j Title must not be inconsistent with the specification. • 

(a,) The title of a patent must (though not as minutely as the specification) 
describe the nature of the invention ; and the patent is void if the title 
is so generally worded as to be capable of oomprisiog, not only the 
particular invention, but improvements not contemplated in it; as 
where the patent was taken out for improvements in carriages, and the 
invention was, in faot, an improvement in German shutters, whioh 
were used only in some kinds of carriages. Cook v. Pearce , 8 Q.B. 
1044 ; 13 L.J. Q.B. 189 ; 8 Jur. 499. N 

(5) Where the title is not inconsistent with the specification, and no fraud is 
practised on the crown or tho subject, it is not a fatal dbjection that 
the title is so general as to be capable of comprising a different inven- 
tion from that for which the patent is claimed. (Ibid ) 0 

• 

(c) The title need not give any idea of the invention ; it is sufficient if the 

specification is consistent with it. Neilson v. Harford t 8 M. and W. 
806 ; 11 L.J. Ex. 20. P 

(d) If it appears that the patent was granted for a different thing from that 

mentioned in the specification, it is void. Rex v. Whcelcr t 2 B. and 
Aid. 345 ; 20 R, R. 465. Q 


III. General. 

(1) ftp eolfio* tlon— Objection to form of. 

After a patent has stood inquiry and the test of time the Court do not encou- 
rage verbal objection to the form of the specification. Neilson v. Betts , 
40 L. J. Oh. 317 ; L. R. 5 H. L. 1 ; 19 W. R. 1121. R 

(2) lency— Disclosure. 

fa) The specification of a patent may describe the process to be adopted so 

t • insufficiently as to invalidate tbe patent and yet disclose enough to 

show that what is olaimed by a subsequent patent is not new. Betts 
v. Neilson , 37 L. J. Ch. 321 ; L. B. 3 Ch. 429 ; 18 L. T. 165 ; 16 W.R, 
524. 8 

(ft) Whether a specification contains a sufficient description can only be 
ascertained by experiment; and in making the experiment knowledge 
and means may be employed which have been acquired since the date 
9 et the patent. (Ibid,) X 
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/.— 44 Specification 9 '-•( Continned ) . 

1 1 1 .—General — ( Continued ) . 

(3) Ibid.— Test of lufflciency. 

(а) The teat of a sufficient specification is whether it would enable an ordinary 

workman, exorcising the actual knowledge common to the trade, to 
make the machine. It need not give information of every detail, but 
it must not tax invention. Plimpton v. Malcolmson, 45 L. J. Ch. 505; 
3 Ch. D. 531 ; 34 L. T. 340. * U 

(б) The specification of patent is bad, if a skilled meohanio would not, 

without performing a series of experiments be able to construct a 
machine from the description. Weymann v. Corcoran, infra . Y 

(c) Though the grantee of a patent for au invention communicated to him by a 

foreigner resident abroad is only bound to tell the public all that he 
himself knows, yet, if the original inventor has not told him enough 
to enable him so hs to describe the invention as that it' can be 
constructed by the aid only of the specification, the patent will be 
invalid. ( Ibid ) W 

(d) When a patentee has taken out a fresh patent for improvements on his 

original invention it is sufficient if, reading his Becond, specification 
with the first, an artiSan would have no substantial difficulty in 
ascertaining what was claimod. Parker v. Stevens, 38 L. J., Ch. 627 ; 
L. It. 8 Kq. 35H ; 17 W. R. 840 . . X 

(e) The specification must bo sufficient to enable others to make the invention, 

as the object is that, after the term, the public may have the benefit 
of the discovery. Liardet v. Johnson Bull , N. P. 76; S P., Newshery 
v. James , 2 Mer. 446 ; 16 R. R. 195. Y 

(4) Ibid.— Sufficiency of. 

The owners of a patent for a wheel-rim of a particular shape intended to hold 
a Bolid India rubber tyre without pinching or cutting it, and without 
wir^a or bands to hold it in its place, claimed the wheel-rim in combi- 
nation with a tyre fnted into it, but not the tyre without the rim, and 
brought an action against a firm of India rubber merchants for infringe- 
ment. of their patent. The specification said that the tyre was to be 
made so as to “ approximately fit” the rim ; but it appeared that 
while the base of the rim was flat, the tyre would have to be made 
oonvex where ii fitted on to the base of the rim, and would also have 
to be somewhat larger than the base of the rim, and would require to 
be forced into the rim by machinery : — Held, that the specification 
did not particularly describe and ascertain the nature of the invention, 
and the manner iu which it was performed, and that the patent was 
therefore bad. Sirdar Rubber Co. v. Wallington, 97 L.T. 113 ; 24 Rep. 
Pat. Cas. 539. 2 

(5) Ibid— Must not be ambiguous. 

(а) A patent is void if the specification is ambiguous or gives directions which 

tend to mislead the public. TuYner v. Winter, 1 Term. Rep. 602. A 

(б) A sufficient description of the nature of the invention and the mode of 

oanying it into effect, so as to enable ordinarily Bkilful persons to 
praotise and use it at the end of the • term for which the patent is 
granted muBt be filed with the proper authorities. If the specification 
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I.—-** Specification f * — ( Concluded ), 

1 1 1 .—General — (Concluded ) . 

f is ambiguous, insufficient, or misleading, the patent will *be void. 
Savory v. Price, K. and M. 1 ; Hinks v. Safety Lighting Co. t 4 Oh. 
D. 607 ; Simpson v. Holliday , 1 H.L. 315. B 

(c) The speoifioation of an invention, which oonsists in the use of known 
materials in new proportions, is not neoessarily bad for unoertaiuty, 
i • though the patentee does not limit himself to the proportions recom- 
mended. Patent Type pounding .Co. v. Bichard , 1 Johnson, 381 ; 6 
Jur. (N.S.) 39. C 

(6) Ibid. —Misleading. 

(a) If a specification contains an untrue statement in a material oiroumstanoe, 

of such a nature that, if literally act«d upon by a competent workman 
it would mislead him, and cause the experiment to fail, the specific 
cation is therefore bad, and the paiuut invalidated, although the jury 
finds that a competent workman acquainted with the subject, would 
not be misled by the error, but would correct it in practice, Neilson 

v. Hftr/ord , 8 M. a D d W. 806 ; 11 L. J. Ex. 20. D 

• 

(b) if experiments are necessary for the production of any benefioial effeot the 

pateut is void, (Ibid.) B 

(c) A specification, when construed grammatically, claimed to effect a parti- 

cular object by two processes, one of which would not effeot the 
object, but evidence showed that no skilled praotioal workman would 
be misled as such a one would know that the odo process would bo 
ineffectual, and would adopt the other -.—Held, that the speoifioation 
was defective and the patent void. Simpson v. Holliday , 35 L.J. Ch. 
811 ; L.R.l H.L. 315. Affirming , 12 L.T. 99 ; 13 W.R. 677. P 

(7) /b/d.— Omitting essential matters- 

• » • 

(а) A patent is void if the specification omits uuy ingredient which, though not 

necessary to the composition of the thing for whioh the patent is 
claimed, is a more beneficial and expeditious mode of producing the 
manufacture. Wood v. Zimmer , Holt, 68 ; 17 R.R. G05., 0 

(б) If, in the specification of an improved gas apparatus, no direction is given 

respecting a condonser, which is a necessary part of every gas apparatus, 
this will not invalidate the patent, if it appears that every one capable 
•»> of constructing a gas apparatus must know that a oondenser must 

form a part of it. Crossley v. Beverley, 9 B. & C. 63 ; M. & M. 283 ; 3 
Car. &P. 513; 7 L.J. (0.8.) K.B. 127 ; 1 Russ. & M. 166. H 

(c) The omission to mention in a specification anything which may beneoessary 

for the benefioial enjoyment of tho invention is a fatal defect. Neilson 
v. Harford , 8 M. & W. 806 ; 11 L.J. Ex. 20. I 

e • 

(d) But aliter if suoh omission goes only to the degree of the benefit. (Ibid-) J 

(e) If the apparatus described can be used beneficially in its simplest form, it is 

no objection that great improvements may have been made. (Ibid,) K 

(8) ib/d.— Copyright. 

There is no copyright in specification of patents. Wyatt v. Barnard , 3 Ves. & 

• B. 77 ; 13 R.R. 141. L 

W-J D 
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2.—“ Drawings ” 

When they may be called In aid. 

9 (a) The patentee is not at liberty to refer to the drawings accompanying the 
patent, when, according to the natural construction of the olaim, 
void for want of novelty. Ilinks v. Safety Lighting Co,, 46 L.J. 

185 ; 4 Ch. U. 007 ; 80 L.T. 391. 

(6) An inventor of a machine is not tied down to make such a specification as 
by words only that would enable a skilful mechanic to make the 
machine, but h&m allowed to call in aid the drawings which he may 
annex to the specification : and if, b\ a comparison of the words and 
the drawings, the one will explain the other sufficiently to enable a 
skilful workman to perform the work, such specification is sufficient. 
Oloxatn v. Usee, 1 Car. & P. 558. N 

# (c) When a specification in (be first instance describes the invention in fto 

general terms, but afterwards in describing the method of performing 
the invention, refers to figures in drawings annexed thereto, and the 
olaim made is for the manufacture oi the invention, described with 
reference to those figures, the specification is sugieient. Daw v. J Uey, 
13 L.T. 399. * _ 0 

Proceedings upon 5- (l) The Controller shall examine every appli- 

applioatiou. cation, and if ho considers that — * 

(а) the nature of the invention is not fairly described, 1 or 

(б) the application, specification and drawings 2 have not been 

propared in the prescribed manner or relate to more than one 
invention, or 

(c) tho title does not sufficiently indicate the subject-matter of the 

invention, or • •• 

(d) the statement of claim doos not sufficiently define the 

invention, or J 

(c) tho invention as described and claimed is prima facie not a new 
manufacture or improvement, 

he may refuBe to accopt tho application or require that the application, 
speciBcation or drawings be amended before he proceeds with the appli- 
cation ; and in tho latter caso the application shall, if the Controller so 
directs, bear date as from the time whon the requirement is complied with. 

(2) Where the Controller refuses to accept an application or requires 
an amendment, the applicant may appeal from his decigiop to the 
Governor General in Council. 

(3) The investigations required by. this section shall not be held in 

any way to guarantee the validity of any patent, and no liability shall be 
inourred by the Governor General in Council or any officer by reason of, 
or in connection with, any such investigation, or any proceeding conse- 
quent thereon. * 




8s^5 to 7] Act II of 1911 (Indian patents and designs aot). 27 

(4) Unless an application is accepted within twelve monthB from the 
date of the application, the application shall (except where an appeal had 
been lodged) become void : • 

Provided that where an application is made for an extension of time 
for the acceptance of % p application, the Controller shall, on payment of 
the prescribed fee, graif& an extension of time to the extent applied for but 
not exceeding three months. 

(Notes). 

N-B — See cases notes under S. 4, stqna. 

/.— 11 The nature — described • " 

(1) Method. 

A description in a specification of a lamp burner omitted to state where the hole 
% for the admission of air whs to bo : — Held that, the specification was 

insufficient. Hinkes v. Safety Lighting Co., 46 L J.C. 186. P 

(2) Descriptions of genus, not speoies. 

* The specification of a patent is b id if one of the materials to be used is des- 

cribed by a generic term comprising a variety of speoies, the majority 
of whioh would unsuitable. Wcgmann v. Corcoran , 13 Ch. D. 66** 
• 41L.T. 358. Q 

(3) Sufficient description. 

Whether a specification contains a — can only be ascertained by experiment. 
Betts v. Neilson , 37 L. ,T. Ch. 321. R 

2.— “ Drawings." 

Drawings not properly explained etc. 

In a drawing of a machine attached to a specification there was shown an inter* 
vening apace or opening, between two parts of the machine, the objeot 
of the patent ; it was intended as the arching of a outter plate, but 
this was not referred to and explained iri the specification. In the 
# specification there was the statement of an ovil in existing maobines, 

and upon careful examination, by a skilful person, he might suppose 
that the space exhibited in the drawing was intended to obviate this 
evil, but there was no statement to that effect, nor was the form of 
the opening described, And described as a necessary quality of impro- 
vement in the maohine. This form was afterwards relied on as one of 
the great improvements in the combination of the patented appara- 
tus : — Field that as it bad not luen properly explained, described, and 
claimed the specification was defective. Clark v. Adie, 46 JY J. Oh. 
585. 8 

0. On the acceptance of an application the Controller shall give 
t , . notice thereof to the applicant ami shall advertise the 

Advertisement on .. 

acceptance o 4 appli- acceptance ; and the application and specification with 

cation * the drawings (if any) shall be open to public inspection. 

7. Where an application for a patent in respect of an invention has 
Use of invention keen acce P* ;e ^» an y U8 ° or publication of the invention 
on acceptance of during the period between the date of application and 
application. the date of sealing such patent, shall not prejudice the 

patent to be granted for the invention : 



28 JLot II of 1911 (INDIAN PATENTS AND DESIGNS ACT). [Ss. 7 to 9 

Provided that an applicant shall not be entitled to institute any 
proceedings for infringement unless and until a patent for the invention 
has been granted to him. 

8. After acceptance of an application and before sealing a patent the 
Inquiry before Controller shall, if he thinks it advisable or is directed 

sealing patent. by the Governor General in Council so to do, refer 

the specification for inquiry and report to any person whom he thinks fib. 

9. (l) Any person may, on payment of the prescribed fee, at any time 
Opposition to within three months from the date of the advertise- 

grant of patentl. ment of the acceptance of an application, give notice 
at the Patent Office of opposition to the grant of the patent on any of tljp 
following grounds, namely - 

(a) that the applicant obtained the invention from him, or from a 
person of whom he is the legal representative or assign ; or # 

(b) that the invention has been claimed in any specification filed in 

British India which is or will be of prior date to the patent, 
the grant of which is opposed ; or 

(c) that the nature of the invention or the manner in which it is to 

be performed is not sufficiently or fairly described and ascer- 
tained in the specification ; or 

(d) that the invention lias been publicly used in any part of British 

India or has been made publicly known in any part of British 
India; 

but on no other ground. 

(2) Where 9 uch notice is given, the Controller shall give notice ofrfche 
opposition to the applicant, and shall, on the expiration of those three 
months, after hearing the applicant and the opponent, if desirous of being 
heard, decide on the case. 

(3) The decision of the Controller shall be subject to appeal to the 
Governor General in Council. 

1 (Notes). 

/•— ** Opposition to grant of patent 

(1) Opposition to grant of patent— Onus. 

In opposing the grant of letters patent, the burden is on the opponent to show 
that the grant would bo clearly wrong. Sheffield's Patent , Ex parte, 
42 L.J., Ob. 356 ; t».B. 8 Cb. 237 ; 21 W.R. 233. T 

(2) Natnro of pnblio knowledge. 

(a) Prior knowledge to avoid a patent, must be knowledge equal to that required 
to be given by a pateut ; that .is, suoh knowledge as will enable the 
publio to peroeivo the very discovery, And to carry the invention into 
practical use. Bills v. Evans, 4 De O. F. and J. 288. 0 

\b) A prior publication, to have that effect, must be one from which a 
person with ordinary knowledge would be able praotioally to apply the 
discovery without further experiment. (Ibid.) * y 
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/. — “ Opposition to grant of patent ’’—(Concluded). 

(c) To avoid a patent on the ground of prior publication, it is not enough that 
, the invention has been published ; it must have been made public to 

suoh an exfceut, that a knowledge of it may be Assumed Among persons 
conversant with the subject. Plimpton v. Spiller , 47 L.J.Ch. 211. W 

[d) The prior publication must contain a description equivalent to a sufficient 

specification. (Ibid.) X 

, (e) In order to establish the prior public use of a patented article Bo as to in- 

validate the patent, it is irot necessary to show that the article had 
been manufactured for sale, Kelts v. Neilson, 37 L.J. Ch. 391. Y 

10. (1) If there is no opposition, or, in case of opposition, if the de- 

Grant 1 and seal- termination is in favour of the grant of a patent, a 

i|}p 2 of patent. patent shall, on paymont of the prescribed fee, be 

granted, subject to such conditions (if any) as the Governor General ifl 
Council thinks expedient, to the applicant, or in the case of a joint appli- 
cation to the applicants jointly, and the Controller shall cause the patent 
to be sealed with the seal of^the Patent Office. 

(2) A«patent shall be sealed as soon as may be, and not after the ex- 
piration of eighteen months from the date of application : 

•Provided that, — 

{a) where the Controller has allowed an extension of the time 
within which an application may bo accepted, a further exten- 
sion of four months, after the said eighteen months shall be 
allowed for the sealing of the patent ; 

( b ) where the sealing is delayed by an appeal to the Governor 

General in Council, or by a reference under section 8, or by 
opposition to the grant of the patent, the patent may be sealed 
at such time as the Controller may direct ; 

( c ) where the patent is granted to the legal representative of an 

applicant who has died before the expiration of the time which 
would otherwise be allowed for sealing the patent, the patent 
may be sealed at any time within twelve months after the date 
r of his death ; 

(d) where in consequence of the neglect or failure of the applicant 
to pay any fee a patent cannot be sealed within the period 
allowed by this section, that period may, on payment of tbe 
prescribed fee and on compliance with the prescribed conditions, . 

• • be extended to such an extent as may be prescribed. 

(Notes)* 

I/— “Grant.” 

Objection for want of novelty. 

It is no objectiou to the grant of a patent that another has been making experi- 
ments and working towards a similar invention* Henry's Patent , In 
* re, 42 L.J. Oh. 363, % 
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2.—“ Sealing.” 

Opposing to sealing. 

•Unless a patent is clearly bad, the sealing or the patent will not be refused. 

Spence's Patent , In re , 7 W.R. 157. A 

11. Except as otherwise expressly provided by this Act, a patent 
Date of patent. shall bo dated and sealed as of the date of the 

application : 

Provided that no proceedings shall he taken in respect of an infringe- 
ment committed before the publication of the specification. 

12. (1) A patont sealed with the soal of the Patent Office shall, 
Effect, oxtent and subject to the other provisions of this Act, confer on 

form of patont. fch e patentee the exclusive privilege of making, selling 

and using the invention throughout llritiah India and of authorizing 
others so to do. 

(2) Evory patent may be in the prescribed form and shall be granted 
for one invention only, but the specification may contain moi£ than one 
claim ; and it shall not be competent for any person in a suit or other 
proceeding to take any objection to a patont on the ground that it has 
been granted for more than one invention. 

13. (1) A patent granted to the true and first invontor or his legal 
Fraudulent appli- representative or assign shall not bo invalidated by an 

cationH for patonta, application in fraud of him, or by protection obtained 
thereon or by any use or publication of the invention subsequent to that 
fraudulent application during the period of protection. 

(2) Where a patenjj has been revoked on the ground of fraud or on any 
other ground, 1 the Controller may, ou the application of the true inventor 
or his legal representative or assign made in accordance with the provi- 
sions of this Act, grant to him a patent in lieu of and bearing the same 
date as the patent so revoked for any invention comprised in the revoked 
patent to which he was entitled : • 

Provided that no suit shall be brought for any infringement of the * 
patent so granted committed before the actual date when such patent 
was granted. 

(Notes). 

/. — M On any other ground.” 

(I) By whom introduced. 

The Seleot Commit toe introduced the words 11 on any other ground ” in S, 13, 
cl. (9). [Se& the Report of the delect Committee.} B 

* (3) Reason for introduction. 

The words 11 on any other ground ” are introduce! to meet oases of. hardship 
arising in oiroumstanoes akin to fraftd, but not falling within the 
legal definition of fraud. (/6id,) * 0 
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Term of Patent. 

H. (1) The term limited in every patent for the duration thereof 

m , ' shall, save as otherwise expressly provided liy this 

Term of patent. . , , - . . / 

Act, be fourteen years from its date. 

(2) A patent shall, notwithstanding anything therein or in this Act, 
oeaso if the patentee fails to pay the prescribed foes within the prescribed 
tinges : . 

Provided that the Controller, upon the, application of tho patentee, 
shall, on receipt of such additional foe as may bo prescribed, onlargo tho 
time to such an extent as may be applied for but not excooding three 
months. 

• (3) If any proceeding is taken in respect of an infringement of the 

patent committed after a failure to pay any fee within tho prescribed tim<f, 
and before any enlargement thereof, the Court bofore which the proceeding 
is taken may, if it thinks tit, refuse to award any damages in respoot of 
such infringement. # t 

15. y.) A patentee 2 may, after advertising in the prescribed 

Extension of term manner his intention to do so, present a petition to the 
of patent. i Governor General in Council praying that his patent 

may be extended for a further term ; but such petition must be left at tho 
Patent Office at least six months before the time limited for tho expiration 
of the patent and must ho accompanied by the prescribed feo. 

(2) Any person <nay give notice to the Controller of objection to tho 
extension. 3 

•• (8) Where a petition is presented under sub-section (l), the Governor 
General in Council may, as ho thinks tit, dispose of tho petition himself 
or refer it to a High Court for decision. 

(4) If the petition be referred to a High Court, then on the hearing 
of such petition under this seofcion the patentee, and any person who has 
given notioe under sub-section (2) of objection, shall be made parties to 

r fche proceeding, and the Controller shall be entitled to appear and be heard. 

(5) The Court to which the petition is referred shall, in considering 
its doeisiou, have regard to the nature and merits of the invention 1 in 
relation to the public, to the profits made by tho patentee 5 as such, and 
to all the circumstances of the case. 

(6) * If it appears to the Governor General in Council, or to the High 
Court when the petition has been referred to it, that the patentee has been 
inadequately remunerated 6 by . his patent, the Governor General in 
Council or the High Court, as the case may be, may by order extend the 
term of the patent for a further term Dot exceeding seven, or, in 
exceptional cases, fourteen years, or may order tho grant of a new patent 
for such t&rm as may be specified in the order and subject to the pay- 
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menfc of suoh fees as may be prescribed and containing any restriction, 
conditions and provisions which the Governor General in Council or the 
High Qourt, as the case may be, may think fit : 

Provided that any patent so extended or granted shall, notwithstand- 
ing anything therein, or in this Act, cease if the inventor fails to pay 
before the expiration of each year the prescribed fee. 

(Notes). 

I,- 1 * Extension of term of patent. 9 * 

1. Extension of term granted. 

(1) Ground! for extension. 

(а) The merit aod utility of the invention ; the merit of the petitioner in patro- 

nising an ingenious inventor, and liberally expending money to int|p- 
duco tho invention ; tho amount of profit not being greater than the 
ordinary profit on capital employed in similar trades ; the annoyances, 
anxiety, and costs of litigation, are several grounds of consideration in 
reoommending an extension. White house's Patent , In re, 3 Moore, 

P.C. 496. D 

• 

(б) It is essential, in order to obtain an extension of the term of letters patent, 

for the petitioner to establish that the invention is of«considerable 
merit, of public utility, and of inadequate remuneration. Me Dougall’s 
Patent , hire, 37 L.J., P.C., 17; L.R., 2 P.G. 1; 5 Mooref P.C. 
(N.8.) 1. E 

(c) To entitle a patentee, or his assignee, to an extension of the term of 
letters patent, ho must establish three things : first, the merit of 
the invention ; seoondly, that the parties interested had done all in 
their power to bring the invention into public use and to turn it to 
advantage ; and thirdly, that from circumstances beyond their control 
they had been unable to obtain adequate remuneration. Markwick’s 
Patent, In re. 18 Moore, P.0. 310 ; 8 W.R. 333. * p 

(2) Prolongation— Patent of great merit. 

Prolongation for five years granted to a patent of conspicuous merit, by which, 
in one form of its application both at home and from the foreign patents 
for thq invention, tho patentee had, if allowance were made for his 
services, made little if any profit, and in another application the profit 
would depend on the suocesa of a company which had not started 
operations, and the prosperity of which would depend largely on the 
prolongation of the original patent. Parsons’ Patent , In re, 67 
L.J.P.O. 56 ; (1898) A.C. 673 ; 15 Rep. Pat. Cas. 349. G 

(3) Ibid .— Expensive litigation the patentee had been put to. 

Torm of letters patent extended for seven year*, on the ground of the meritorious 
naturo of the invention and the expensive litigation the patentee had 
been put to in protecting his patent rights, which bad prevented any 
remuneration. Heath’s v. Patent % In re , 8 Moore, P.O. 217. H 

(4) ibid ,— Loss by patentee. 

A patent of great merit, in the perfecting and introduction of which the patentee 
had incurred loss, and which could only gradually replace existing 
machinery, extended for a term of ten years. Currie and Timmis's 
Patent , In re, 67 L.J.P.O. 55; (1398) A.0. 678 ; 15 Rep, Pat. Cas. 849. 1 
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I.— “Extension of term of patent ’’-(Continued), 

I.— Extension of term granted,— (Continued), 

W Ib/d.—fio profit, coupled with evidence of utility. • 

Term extended upon prima facie evidence o! no profit, ooupled with evidence 
of utility. Lowe's Patent, In re , 10 Jur. 363. J 

(6) Ibid .— Subject to condition. 

The aooounte produced at the bearing were unsatisfactory, owing to the non* 

' • produotion of the books. The oommittee reoommendiug a prolongation 

of the term of the letters patent, greeted a proper account of the pro- 
fits and losses of the patent to be verified by affidavit, with an explana- 
tion accounting for the non-production of the books, to be laid before 
the attorney -general, subject to which they extended the term. 
Afarwicfc’s Patent , In re , 13 Moore, P.C. 310. K 

* 

(7) /ft/c/.— Non-user satisfactorily accounted for. • 

(a) Where an invention has not been brought into use during the term of the 

letters patent, but such non-UBor is satisfactorily aooounted for, and 
the invention is one of great merit, an extension may be granted. 
Southby's Patertf, (1831) A.O. 432. L 

(b) The fact of a patent of a valuable nature, but having a limited market, not 

having been so generally used as to remunerate the inventor, is suffici- 
ent to remove the presumption against the utility of the invention. 
Herbert's Patent , In rc.'L.R. 1 P.C. 399. V 

(8) Ibid ,— Question as to validity. 

(а) On an application for the prolongation of a patent it is not the praotioe to 

deoide upon the novelty or utility of the pateut, exoept so far as such 
novelty or utility may properly be described as merit of that high 
degree that, every other requisite being satisfactory, it would entitle 
the patentee to a prolongation. Saxby's Patent , In re, 7 Moore, P.C. 
(N.8.) 82 ; L. R. 3 P.C. 292 ; 19 W.R. 513. N 

(б) Upon an application for a prolongation of a patent, the invalidity of the 

patent for want of novelty is not a proper ground of objeotion ; inas- 
much as the prolonged patent does not stand on firmer ground than 
the original patent, and is granted subject to ail objections whioh 
could be made to the original patent. Calloway's Patent, In re, 7 Jur. 
453. 0 

(c) In a case whore the evidence tended to show that the patent article, in the 

exaot form described in the drawings attached to tbe specification, 
was not, at the time of tbe application for a prolongation, practically 
useful ; but where it was dearly proved that the same combination of 
parts or mechanical method for which alone the patent was taken out, 
with oertain alterations and improvements in matters not included as 
parts of the invention, was of great practical utility, the oommifctee 
granted a prolongation, although there was no patent for tbe alterations 
and improvements, whioh were therefore open to the public, and yet 
could not be used without infringing tbe prolonged patent. {Ibid,) P 

(9) Ibid,— Power to grant second extension. 

The power given to the Court by S. 18 of the English Patents and Designs Aot, 
1907, to graut an extension of the terms of letters patent does not 
• apply to a case* where an extension has been onoe recommended and new 
40 — E 
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7.- “Extension of term of patent' '—(Continued), 

I.— Extension of term granted— (Concluded), 

letters prUont granted, and the Court has no jurisdiction to entertain 
a petition for a further prolongation of the new letters patent. Qou- 
cher’s Patent , In re, (2 Moore P.C. (N S.) 532), Followed, Thompson's 
Patent, In re t 78 L.J. Ch. 690 ; (1909) 3 Oh. 447 ; 101 LT. 527 ; 25 T. 
L.R. 78G ; 26 Rep. Pat. Gas. 673 Parker, J. Q 

II. Extension of term refused. 

(1) Grounds of refaeal. 

(а) Extension of the tonn of letters patent refused, although the profits derived 

from the patent article were lesH than the expenditure incurred upon 
the patent, the utility of the invention being small. The faot of an 
invention, when known, not getting into general use, ia a preBumptim 
against its utility, ft Minister' & Patent , hi re, 4 Moore, P.C. 164 ; 7 Jur. 
461. R 

(б) Tho non-reduction of the patent into practical publio utility is the strongest 

evidence against merit and utility. Pinkus Patent , In re , 12 Jur. 233. S 

(2) Non-user, when fatal. * 

(o) The grounds on which extensions of patents are granted have all reference 
to the inventor. They aie, first, to reward the inventor far the 
peculiar ability and industry he has exercised in making the disoovery. 
Secondly, to reward him, bemuse some groat benefit of an unusual 
description has by him boon conferred upon tho public through tho 
invention itBelf ; or thirdly, booau.se the inventor has not been suffici- 
ently remunerated by tho profits derived from his strenuous exertions 
to make the invention profitable. All these grounds proceed on the 
supposition that the invention is a new and a useful invention. But 
where an inventor intentionally delays for a great length <of Ji^ae 
attempting to put the iuvention into practice, those reasons for a 
prolongation of the patent cannot be relipd upon by him, unless he 
Bhows some reasonable ground, such as want of funds, for the delay. 
Norton's Patent , In re, 1 Moore, P.C. (N.S.) 339 ; 9 Jur. (N.S.l 419; 
11 W.R. 720. S.P., Marwick's Patent , hire, supra, T 

(6) When the utility of a patent has not been tested by actual employment, for 
a period of fourteen years, although tfforts have been made by the 
patents to bring it into n-e, it raises a very strong presumption 
agamm its practical utility, which presumption can only be rebutted 
by the strongest evident . Allan's Patent , In re, L.R. 1 P.C. 507. U 

(c| If an invention has not been h'might into practical use during the term of 
the lttleis patent, n laists a strong, mough not conclusive, presump- 
tion agait st nsunlm . and unless there are circumstances to rebut 
such presumption, an extendi, will not be granted. * Herbert's 
Patent, In ?e, L.R. 1 P.C. 399. y 

(d) When a patentee cuter* d into an agreement with parties to work the patent, 
but owing t(j dispulis bdwtcii them the invention was not prosecuted 
till within a short period before the expiration of the letters patent, 
an extension *hs refused.' Pat(erson\s Patent, In re, 6 Moore, P.0. 

* 469 ; 13 Jur. 593. . w 
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/•— “ Extension of term of patent”— {Concluded). 

II. — Extension of term refused — (Concluded). 

(3) Subject /matter not sufficient to sustain patent. • 

(а) Although the judicial committee will not adjudioate upon the validity of 

letters patent, the term of which is sought to be prolonged, yet where 
it appears from the specification that the subject-matter is not suffi* 
cient to sustain such patent, they will not., in the exercise of their 
discretion, recommend the crown to extoud the term. Me Dougall's 
Patent, In re, 37 L.J.P.C. U. X 

(б) Where, therefore, the specifieaiiou of a patent described it as improvements 

in treating, deodorising and disinfecting, sewage and other offensive 
matter, and also for deodorising and disinfecting in general, And as 
being oomposed of two ordinary well-known chemical aoids in combi- 
nation, such aoids being in common use for disiufeoting purposes by 
the public before and after the letters patent .—Held, not to be an in* 
veution of Buch merit and utility as to justify an extension to the 
detriment of the public in the use of known sanitary agents. (Ibid.) Y 

(4) Patent article unprofitable. 

A patent article was unprofitable for ten years after the date of the patent, in 
consequence of a defect which was not cured until then. Extension 
of the term refused. Bell's Patent , In re, 10 Jur. 363. Z 

(6) Question as to validity. 

(a) If it can be clearly shown that the patent sought to be extended is bad for 

want of originality, the f?rivy Council will not entertain tbo appli- 
cation. Aliter , if at most a doubtful questiou as to the validity of the 
letters pateut can he raised. Betts' Patent , In re, 1 N.R. 137; 1 
Moore, *P.C. (N S.) 49; 9 Jur. (N.8) 137 ; 7 L.T. 577 ; 11 W.R. 221. A 

(b) Where, upon an application for the extension of the term of letters patent, 

it appears clearly that the patent, is luvalid, the judicial committee 
will not grant an extension, and thereby drive the opposing parties to 
their scire facias. [But, if the validity of the patent be only doubtful, 
and the utility and want of profit be proved, the Court will extend the 
term of the letters patent.] Woodcroft's Patent, In re, 10 Jur. 363. B 

(6) Prolongation refused— Loss through want of business capaelty. 

Prolongation of a patent refused for an invention consisting in the novel appli- 
cation of known principles in which there was no striking or unusual 
merit and the inadequacy of remuneration (if any) for which was due 
iu part to defects iu the patentee’s method of carrying on his business. 
Thomywoft's Patent , In re, 68 L.J.P.C. 6S ; (1899) A.C. 415; 16 Rep. ' 
Pat. Gas. 202. Q 

2 .— M Patentee ■ " 

I —Extension of term of patent granted. 

(l) Principles. 

Assignees of letters patent may lawfully obtain a renewal of such letters patent, 
Ledsamv. Bussell, 14 M. & W. 574 ; 14 L.J., Ex. 353;9Jnr. 557. 
Affirmed in Ex. Ch. 16 M. & W. 633 ; 16 L.J., Ex. 146 ; and in Dorn. 

• Proo. 1 H.L. Oas, 687. « Q 
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2,—“ Patentee ”— {Concluded ) , 

I. -Extension of term of patent granted— {Concluded). 

(2) Fo( benefit of patentee. 

(а) The inventor and patentee had lost largely by tbe patent, but hie assignees 

had lately made very considerable profits, and from their position in 
tbe trade were likely to oommand a very large Bale of the patent artiole. 
The patent was of high merit, and of great service to tbe public safety. 
A prolongation of tbe term was granted to the assignees for four years, 
upon conditions, first, that the assignees seoured to the patentee half 
the profits derived from the sale ; and, seoondly, that the patented 
article should be sold by the assignees to the publio at a fixed price. 
Hardy's Patent , In re, 6 Moore, P.G. 441 ; 13 Jur. 177. E 

(б) An extension was recommended in favour of an assignee, on his scouring an 

annuity to the inventor during tbe subsistence of the new letfyirs 
patent. Whitehouse's Patent , In re, 3 Moore, P.C. 496. F 

(c) Where the inventor, a mechanic, had assigned his interest to the patentee, 
his master, the judicial committee, under the circumstances, made 
it a condition of their recommendation to tbe orown to prolong the 
term of the patent, that the assignee of the patent should seoure the 
inventor an annuity during the period of the extension. Russell's 
Patent , In re, 2 Moore, P..C, 496. G 

( df Petition for prolongation by a patentee, together with the assignees of a 
moiety of the patent. After the presentation of the petition, And be- 
fore the hearing, the patentee died, having by his will appointed his 
widow exeoutrix And residuary legatee. Extension granted to the 
assignees on oondition that they held the moiety of the patent in trust 
for the widow of the patentee. Herbert's Patent , In re, L.B. 1 P.G. 
399. t H 

(e) An extension will be granted to the assignee of a patent on an adequate 
remuneration (an annuity) being seoured to the patentee. Marwick's 
Patent, In re, 13 Moore, P.C. 310 ; 8 W.R. 333. “ “ 14 \ 

H.* Extension of term of patent refused. 

(1) When refused to assignee. 

An assignee of the patentee who had taken au assignment of four-fifths of the 
patent within a few months of the expiration of a patent, which had 
only just been brought into use, for a small consideration, is not enti- 
tled to any extension. Normand's Patent, In re, 6 Moore, P.C. (N.8.) 
477 ; L.B. 3 P.G. 193. j 

(2) Prolongation— Petition by Assignee of patent— Inventor dead— Mo apeelal 
merit. 

The merit whioh entitles a patentee who has been insufficiently remunerated 
to an extension of his patent differs in kind and degree from that whioh 
is enough to sustain a patent. An applioation for prolongation refused 
in a case in whioh there was no special merit and no real invention, in 
whioh there was little energy or business oapaoity displayed in pushing 
the invention, and the applicant for extension was the assignee of the 
patent, the inventor having died, and there being no possibility of 
advantage to him if be had been alive. Van QeUfaVa Patmt, In re : 
Thompson, Em parte, 76 L.J.P.C. 44 ; (1907) A.OiiV*; 9ft L.T. 833, 
84 Bep.Pat.CM. 169. «i. , . g 
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3.~"Obitetlon to the extension.” 

(1) Opposition encouraged. 

Opposition to an application for extension or confirmation of letters patent is 
rather enoouraged than otherwise, and upon a successful opposition, 
the oppoeet's costs will, in general, be allowed, HonibalVs Patent , In 
re, 9 Moore P.0. 378 ; 3 Eq. R. 225. L 

( 2 ) Objeotlons to extension of time. 

i Ilf is sufficient, prior to tendering evidence of instances of anticipation, to Btate 
the grounds of objeotion do the extension of letters patent without 
stating all the particulars of those objections. Ball's Patent t In re, 
48 L.J.P.O. 24 ; 4 Ap.Cas. 171 ; 27 W.R. 477. II 

(3) Gosts of opposition. 

(a) When there were several opponents, on dismissing the petition a lump sum 
was awarded to the opponents, to be divided pro rata tor oost^. 
Johnsons' Patent , In re, 8 Moore, P.0. (N.8.) 75; L.R. 4 P.0. 75. N 
(5) A gross sum allowed for oosts of opposers, instead of referring their costs to 
taxation. Milner's Patent, In re, 9 Moore, P.O. 39. 0 

(4) Costs— Abandoned petition.* 

(a) "When a petition is abandoned, it is not neoessary that the opposers should 

serve the petitioners with notice of their intended application to the 
Court for oostB of opposition. Bridson's Patent, In re, 7 Moore, P.O, 
499. P 

(b) On a petition for prolongation, a day was fixed for bearing. Objections 

were lodged against an extension. Before the hearing, the petitioners 
abandoned the prosecution of the petition, and the costs of the 
opposition were allowed. Hornby's Patent, In re, 7 Moore P.O. 503. Q 


4 .—** Merits of the Invention . 99 

See notes under “ Extension of term of patent,” supra . R 

5,— “Profits made by the patentee . 99 

I.— General. 

(1) Deductions. 

In estimating the profits derived from the patent, the judicial committee will 
take into consideration a deduction from the profits of the patent for 
the personal expenses of the patentee for the exclusive devotion of his 
time in bringing the patent into practical operation and public notice. 

* Qaarr's Patent , In re, 9 Moore, P.C. (N.S.) 379 ; L.R. 4 P.C. 639. 8 

(2) Costs of Introduction. 

In taking an aooount of the profits and loss of the working of a patent, the 
patentee » entitled to obarge, as part of his expenses, for loss of time 
io endeavouring to bring the invention into general use. Newton's 
Patent, In re, 14 Moore, P.O. 156 ; 10 W.R. 731. T 


(9) Manufacture. 

(a) In calculating whether any profit has been obtained through or by means 
of a patent, it is oorrect to deduct, in the first place, beyond the cost 
prioe, a fair manufacturer's profit on the articles sold ; and the mere 
preference of the market obtained by the manufacturer is not to be 
'fiHtoud a profit derived horn the patent. Galloway's Patent, In re, 7 
let. 463. 0 
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5,— 44 Profits made by the patentee ( Continued ). 

I.— General— (Concluded). 

• (6) If a patentee is also manufacturer of his patent artiolo, in taking accounts 
of the profits of the patent ho is entitled to deduct his profits as a 
manufacturer. Bett's Patent , Jn re, supra. Y 

II. Extension of term of patent granted. 

(1) Account of profits -Must be full and accurate. 

(a) A patentee, seeking the grace? and favour of the crown, in applying for an 

extension of the term of letters patent, is bound to bring bis aooounts 
bofore the coinmitloe in such a shape as to leave no doubt what the 
remuneration Ins been that he has received from the patent. Clark's 
Patent , In re, 7 Mooro, P.C. (N.S) 255 ;LR. 9 P.C. 421. W 

(b) The account of profit and loss of the patentee in working a patent oughUto 

be clear and preciso ; and it is the duty of a patentee, if engaged in any 
other business, or as a manufacturer of his own invention, to keep the 
accounts of the patent and the manufacture separately. Bett's 
Patent , In re , 1 N.R. 137; 1 Moore, P.C. (N.S.) 49 ; 9 Jur. (N.S.) 137 ; 
7 L.T. 577 ; 11 W.R. 221. # X 

(c) The most unreserved and clear statement of the patentee’s remuneration is 

an indispensable condition for extension. Hill's Patent , In re, 1 
Moore, P.C.(N.B) 25H ; 9 Jur. (N.S.) 1209 ; 9 L.T. 101 ; 12 W.R. 26. Y 

( d ) To entitle a patentee to a prolongation of the term of letters patent, be 

must satisfactorily establish the amount of his profits. Trotman's 
Patent, In re , L.R. 1 P.C. 118. Z 

(e) A patontee should preserve the clearest evidence of everything which has been 

paid and received on account of the patent. Whether or not his remu- 
neration has been adequate, his furnishing a satisfactory acoount is a 
condition precedent to his obtaining an extension of his term. Adair’s 
Patent , In re, 6 App. Cas. 176 ; 29 W.R. 746. A 

(2) Ibid . -Nature and Extent. 

(а) A patentee, in order to obtain a prolongation of the term of a patent, must 

satisfy the judicial committee by his accounts, in a manner which ad- 
mits of no controversy, what has been the amount of remuneration 
which, in every point of view, the invention has brought him, and it is 
hiB duty to framo tho accounts in such a shape as to leave no doubt 
as to what the remuneration has been that he has received. Saxby's 
Patent, In re, 7 Moore, P.C. (N.S.) 82; L.R. 3 P.C. 292; 19 W.R. 
513. . B 

(б) When the patentee is also the manufacturer, the profits which he makes as 

a manufacturer, although not striotly profits of the patent, must yet be 
taken into consideration in estimating the amount of his remunera- 
tion. (Ibid,) 0 

(c) A prolongation of the term of letters patent for seven years was granted, the 
invention being a meritorious one, and of great value as a raw mate- 
rial for the manufacture of paper ; no profit having been made either by 
the inventor or his assignees. The statement of aooounts furnished 
being prima facie satisfactory, the petitioners were allowed to prove 
the merits of the invention before goring into the aooounts* Hough- 
ton's Patent , In re, 7 Moore, P.C. (N.S.) 309 ; L.R. 3*.0. 461. 0 
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5.—“ Profits made by the patentee {Concluded). 

III. Extension of term of patent refused. 

(1) Accounts not full and accurate. • 

(a) A petition for extension, and the accounts furnished by the patentee not 

containing sufficiently full and accurate information in rcspeot to the 
patent, or the remuneration received by him, the judicial committee 
declined to recomznond a prolongation of the term. Clark's Patent , 

, • In re, 7 Moore, I\C. (N.S,) ‘255. B 

(b) Anacoount of profits and loss filed by a, patentee on bis application fora 

prolongation of the term of letters patent being prima facie uusatisfao- 
tory, the judicial committee directed the quostion of Accounts to be 
taken before considering the merits of the invention. Wield's Patent , 
In re, 8 Moore. P.C. (N.S.) 300; L.R. 4 P.C. 89. F 

(c) The accounts of a patent not being satisfactorily explained, an application 

for extension of the term of the patent will be refused. {Ibid,) O 

(2) Insufficiency of acoounts 
• 

(a) Where the acoounts filed by a patentee showed not the result of the books, 

but the accountant’s correction of them, and whore it also appeared 
that the bookH themselves had been kept in such a way that without a 
very long minute, arid laborious investigation it was impossible to say 
whether he had been adequately remunerated or not He Id, that a 
petition for prolongation muHt, be dismissed. Lake's Patent , GO L. J. 
P. 57 ; (1891) A.C. 240- P.C. H 

(b) The accounts of the patent not being satisfactorily explained, the applica- 

tion for extension of the t< rm of the patent was refused. {Ibid.) I 

(3) Accounts of receipts not filed. 

A petition for prolongation was dismissed on the ground that the proper 
accounts had not been produced to show the remuneration of the 
patentee. Yates and Kellett's Patent , In re, 67 L.J.P.C. 1 ; 32 App. 
Gas. 147— P.C. J 

6.-—“ Inadequately remunerated 99 

(1) Yalue of disclosures— Adequacy of patentee’s remuneration— Duty of petitioner, 

(a) The first question arising on a petition for iho extension of the term of a 
patent is the nature of tho disclosure containod in the specification, 
and, for the purpose of determining this and its value to tho public, 

< video c* 1 as to novelty and subject matter cannot altogether be exclud- 
ed, though the detailed scientific evidonoe usual in infringement 
actions and petitions for revocation ought not to be allowed. Tt is the 
petitioner’s dufc? to bring before the Court at the outset all that may 
in any way affect us judgment on th'.'So matters, and not to leave it to 
bo brought out by *r. opponent. Tbo length to which the petitioner’s 
witnesses should be cross-examined, and the extent to which evidence 
of want of novelty or subject matter on the part of objectors should 
be admitted are in the discretion of the Court, having regard to the 
nature of each individual case ; but, as a general rule, the Court will 
be satisfied if the evidence for the petitioner shows a prima facie case 
for upholding the validity of the patent, in these respects. The Court 
will pay speoial Attention to the fact that, the thing disclosed, though 
> minute compared with the sum total of previous knowledge, may be 
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6,— “ Inadequately remunerated ” — (Concluded). 
the tine qua non of the amoesssful application of that knowledge, 
# Johnsoti's Patent, In re, (No. 2) 77 L.J. Cb. 737 ; (1909) 1 Oh. 114 ; 99 

L.T. 697 ; 25 Rep. Pat. Gas. 709 ; 24 T.L.R. 889. Parker, J. K 

(b) It ia only where the rule of disclosure largely exceeds the benefit derived by 

the patentee that he can be said to have been inadequately remunerat- 
ed ; and, in considering the adequacy of his remuneration, profits on 
corresponding foreign patents and profits whioh will probably be 
reoeived in the future in respect both of those patents and of English 
patents, ought to be taken into aocount. A patentee petitioning for 
extension must prove that he has done everything possible to launch 
his invention on the British market. When the Comptroller opposes 
the extension of a patent on the ground that disadvantage would ensue 
to the traders of this country as compared with other traders, the 
Court must be supplied with proper statistics or other inforsnationrtB 
to the nature and extent of the competition feared, and the facts must 
be proved in the usual way. {Ibid.) L 

(2) Inadequate remuneration. 

{a) An extension was granted for five years, the invention being of great merit 
and public utility, but the patentee* and his grantees haying reoeived 
no remuneration in consequence of the originality of the patent being 
disputed at law. Smith's Patent , In re, 7 Moore, P.C. 133. M 

(5) Where oiroumstanoes showed a want of adequate remuneration, an extension 
of the term of letters patent grauted for six years. Carr's Patent , In 
re, L.R. 4 P.C. 539 ; 9 Moore, P.C. (N.S.), 379. N 

(c) Term of letters patent for improvement in manufacturing gas tubes extended 

by the judicial committee, under the 5 & 6 Will. 4, o, 83, for six years, 
on the ground of the great merit and utility .of the invention, and the 
inadequate remuneration in oonsaquenoe of litigation necessary for the 
protection of the patent rjgfct. Bussell's Patent , In re, 2 Moore, P.C. 
496. 1 * ■ 0 

(<2) Where the inventor, n mechanic, had assigned his interest to the patentee, 
his nfaater, the judicial committee, under the oiroumstanoes, made it 
a condition of their recommendation to the orown to prolong the term 
of the patent, that the assignee of the patent should secure the inven- 
tor an annuity during the period of the extension. (Ibid,) p 

16. (l) Where any patent has oeased owing to the failure of the 
Restoration of patentee to pay any prescribed fee within the pres- 

lapsed patont. cribed time, the patentee may apply to the Controller 

in the prescribed manner for an order for the restoration of the patent. 

(2) Every suoh application shall contain a statement of the oiroum- 
stanoes whioh have led to the omission of the payment of the, prescribed 
fee. 

(3) If it appears from suoh statement that the omission was uninten- 

tional or unavoidable 1 and that no undue delay has occurred in the making 
of the application, the Controller shall advertise the application in the 
prescribed manner, and within such time as may be prescribed any person 
may give notice of opposition at the Patent Office. • 
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(4) Where such notice is given the Controller shall notify the appli- 
cant thereof. , 

(5) After the expiration of the prescribed period the Controller shall 
hear the case and, suhject to an appeal to the Governor General in 
Counoil, issue an order either restoring the patent subject to any conditions 
deemed to be advisable or dismissing the application ; 

' Provided that in every order under this section restoring a patent 
such provisions as may be prescribed shall be inserted for the protection of 
persons who may have availed themselves of the Bubject-matter of the 
patent after the patent had ceased. 

^ (Notes). 

/ — " Unavoidable.” • 

(1) Introduced by whom? 

* The word “ unavoidable” was introduced in S. 16, ol. (3) by the seleot committee 

(See the Report of the Select Committee). Q 

(2) Why Intgoduoed. 

The word “ unavoidable” was introduced to avoid the defect felt in the corres- 
ponding provision of the English Statute. [Ibid.) R 

Amendment of application or specification . 

17. (1) An applicant or a patentee may at any time, by request in 

Amendment 1 of writing left at the Patent Office and accompanied by 

application or specifi- the prescribed fee, seek leave to amend his application 

cation by Controller. .. . . , . . . ... 

or specification, including drawings forming part there- 

°f w by jvay of disclaimer 2 * correction or explanation 3 * stating the nature 

of, and the reasons for, the proposed amendment. 

(2) If the application for a patent has not been accepted, the Con- 
troller shall determine whether and subject to what conditions, (if any) the 
amendment shall be allowed. 

(3) In any other ease the request and the nature of the proposed 
amendment shall be advertised in the prescribed manner, and at any time 

^within three months from its first advertisement any person may give notice 
at the Patent Office of opposition to the amendment. 

(4) Where such a notioe is given the Controller shall give notioe of 
the opposition to the person making the request, and shall hear and 
decide tye case. 

(5) Where no notice of opposition is given, or the person so giving 
notice of opposition does not .appear, the Controller shall determine 
whether and subject to what conditions, if any, the amendment ought to 
be allowed. 

(6) The . decision of the Controller in either case shall be subject to 
an appeal to the Governor General in Counoil. 

41 — S 1 
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(7) No 'amendment shall be allowed that would mate the a^plioation 
or specification, as amended, claim an invention substantially larger than, 
or substantially different from, the invention claimed by the application 
or Specification as it stood before amendment. 

(8) Leave to amend shall be conclusive as to the right of the party 
to make the amendment allowed, except in case of fraud ; arid the amend- 
ment shall be advertised in the prescribed manner, and shall in # all Courts 
and for all purposes be deeraAd to form part of the application or specifi- 
cation. 

(9) This section shall not apply when and so long as any suit for 
infringement or proceeding before a Court for the revocation of the patent 

# is pending. 

(Notes). 

1.—“ Amendment.” 

(1) In what caiei. 


(a) A clerical error ia the eurolmont of the specification will be amended. 

Bedmund , In re , 5 Russ. 44 ; 6 L.J. Oh. 183. * 8 

(b) Clerioal error, consisting of the insertion of the name of “ Charles” instead 
4 of 11 George” in the enrolment of a patent, ordered to be amended. 

Dismore, In re , 18 Beav. 539. * T 

(c) Instance of a patent amended and rosealed. Anon , Beam. Ord. 67. U 


(2) Discretion of Judge under English Aot. 

Where a Judge who hears a petition for revooation of a patent has in the 
exercise of his discretion given leave to the patentee, to apply for leave 
to amend the specification by disclaimer on oertain terms, tho Court 
of Appeal will not review the discretion thus exercised by the Judge in 
imposing terms. GeipeVs Patent , In re , 73 L.J. Ch. 215 ; (1904) l*Ch. 
239 ; 90 L.T. 70 ; 52 W.R. 339. Y 


2,—” Disclaimer.” 

(1) Disclaimer— Principles. 

A disclaimer oannot be made use of for the purpose of converting a barren and 
au unprofitable generality in a specification into a specific practical 
description oir to convert that whioh, upon the description in the 
specification, is not applicable to any one definite form into a descrip- 
tion applicable to a specific and definite mode of proceeding, Ralspon 
v. Smith, 11 C.B. (N.8.) 471 ; 31 L.J.O.P. 102; 8 Jur. (N.8 ) 100. 
Affirmed , 11 H.L. Oas. 223; 20 C.B. (N.8.) 28; 35 L.J.O.P. 49; 13 
LT. 1. V 

(9) ibid— Effect. 

* 'Vi 

(a) A patentee having altered his specification by disclaimer, lodged, a com- 
plaint against certain manufacturers for breaoh of an in terdiat granted 
anterior to the disclaimer Held, that the' patentee ought to have 
instituted a new action ; and that, although the instrument of the 
manufacturers was intended to exeoute the same work, it was no 
infringement ; although it was cognate, it had not the, .characteristic 
feature of the patentee's invention. Dudgeon v. Thpmpson, 3 App. 
Cas. 34. X 
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2.— ** Disclaimer "^(Concluded). 

(6) The invention as it stood before the disclaimer may have been now, useful 
and legal, but it might not have been sounder the altered specification. 

' After the disclaimer the question of enforcing the old interdict could 
not be entertained. (Ibid.) Y 

(3) Ibid. — On assignment. 

A disclaimer will be valid notwithstanding the grantee, at the time he entered 
it, had assigned all bis interest in the patent. Wallington v. Dale , 7 
Ex. 888 ; 33 L.J. Ex. 49. • Z 


(41 Ibid.— Construction. 

The plain language of the operative part of a disclaimer is not to be controlled 
or modified by any introductory sentences with which the patentee 
may think fit to preface such disclaimer. Oannington v. Nuttall, 40 
L.J. Ch. 739 ; L.R. 5 H.L. 205. 4 

45) Ibid.— Explanation by. 

(а) The effect of a disclaimer is merely to strike out from the specification 

those parts of the machinery which are disclaimed ; it cannot be read 
as explanatory of that which remains. Tetley v. Easton, supra. B 

(б) Any parr, of the provisional specification of a patent may be omitted in the 

complete specification, if there is no fraud and the effect of the re- 
mainder is not altered by the omission. All the claiming clauses 
may be struck out of the specification of a patent by a disclaimer, if 
there remain in the body of the specification words sufficiently distin- 
guishing what the invention is which the patentee claims. Thomas 
v. Welch % 35 L.J. C.P. 200 ‘ L.R. 1 C.P. 192 ; 12 Jur. (N.8 ) 316. Q 

(6) Ibid., Yerbal alteration by. 

• • • An alteration, verbal merely and not substantive, by means of a disclaimer, 
will not make a patent void. {Ibid.) < J) 

3. -** Correction or explanation. 9 * 

Amendment by way of correction or explanation -Validity of Patent. 

A patent was granted for “ a telescope ladder for domestic and other pur- 
poses.” The invention consisted of two distinct ladders of equal length, 
one drawing up out of the other by pulling a cord, both ends of which 
were attaohed to the inner or eliding ladder, which could be adjusted 
at any height by means of a lever bracket, oa whioh any of the steps 
of the sliding ladder could rest, thus keeping the ladder fixed in its 
place. *The specification claimed— (1) “ Tbe two ladders occupying 
the space of one only. (2i The ready means of working by the cord. 
(3| The simple braoket lever by which the ladder is secured at any re- 
quired length." The patentee afterwards obtained leave to amend hie 
specification and he amended it by striking out the whole at the 
claims numbered (1J, (2), (3), and substituting for them the following 
as his olaim : — 0 The combination in a telescope ladder as herein dea- 
crioed of means for raising, lowering, and stopping, all as herein 
described, and shown in accompanying drawings." In an action for 
the infringement of the patent -.—Held upon the construction of tie 
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3.—“ Correction or explanation "—(Concluded). 

whole specification as it stood before the amendment, that the claim 
* was really fora combination, and that consequently the amendment 

was only a correction or explanation ” and did not make the specifi- 
cation, as amended, claim an invention substantially larger than or 
substantially different from the invention claimed by “ the original 
specification/’ and that consequently the amendment did not render 
the patent invalid. Kelly v. Heathman , 60 L. J.Ob. 22 ; 46 Gh.D. 266 
63 L.T. 617 ; 39 W.R. 91. # E 

18. In any suit for infringement of a patent or proceeding before a 
Amendment of ^ ourt f° r the revocation of a patent the Court may by 
specification by the order allow the patentee to amend hia 9peoifioation by 
way of disclaimer in such manner, and subject to su<Ji 
terms as to costs, advertisement or otherwise, as the Court may think tit : 

Provided that no amendment shall be so allowed that would make 
the specification, as amended, claim an invention substantially larger than ,* 
or substantially different from, the invention claimed by the specification 
as it stood before the amendment, and s where an application foe such an 
order is made to the Court notice of the application shall be given to the 
Controller, and the Controller shall have the right to appear and be 
beard. 1 

(Notes). 

“ Notice.... be heard." 

Disclaimer— 1 Presence of Gomptroller— Costs of Comptroller. 

In a motion to amend letters patent by disclaimer nStioe of the motion must 
be Betved upon the Controller of Patents, And the motion must be duly 
advertised. In Buoh a case the Court has jurisdiction to ogde^t^ie 
- costs of the Controller, should hn appear at. the hearing of the motion, 

to be paid by the applicant. Klaber and Steinberg , Patent, In re, 77 
L.J.Oh, 669; (1908) 1 Cb. 847 ; 99 L.T. 87; 24 T.L R. 362. 432; 26 
Rep. Pat. Cas. 334— Neville, J. p 

In the absence of special circumstances the Court imposed upon the patentee, 
aB a term of his being permitted to amend, that no aotion for an in- 
junction Bhould be brought by him for infringement of the patent in 
respeot of any artiole made prior to the date of amendment, unless 
the patentee should establish to the satisfaction of the Gourt that his 
original claim was framed in good faith and with reasonable skill and 
knowledge. Qeipal's Patent , In re, (73 L.J., Gh. 47 ; (1903) 2 Ch. 716), 
Followed. {Ibid.) Q 

19. Where an amendment of a specification by way of ilisolaimer, 
Restriction ou re- correction or explanation bas been allowed under this 
oovery of damages. Act, no damages shall be given in any suit in respect 
of the use of the invention, before the disclaimer, correction, or explanation, 
unless the patentee establishes to the satisfaction of the Court that his 
original claim was framed in good faith and with reasonable skill and 
knowledge . 1 
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(Note*) . 

Original claim . . ..knowledge . M 

Original claim framed in good faith and with reasonable skill and knowledge 

Where, in an action for infringement of tbeir patent, patentees have amended 
the original specification by way of disclaimer and established at the 
trial their claim for an infringement of the amended specification as 
it stands, the Court will not, for the purpose of certifying that the 
original specification was framed iu good faith and with reasonable 
skill and knowledge read the erased portions of the speoifioatioo ; to do 
so would be in effect to allow the plaintiffs to raise a fresh iBsue after 
judgment. Jandus Arc Lamp Co. v. Arc Lamps , Lfd,, 92 L.T. 447 ; 
22 Rep. Pat. Cas. 277 ; 21 T.L.R. 308 -Rekewich, J. H 

20. (1) There shall be kept at the Patent Office a book called the 

„ . t A A Register of Patents wherein shall be entered the names. 
Register of Patents. ° ,, _• 

and addresses of grantees of patents, notifications of 

assignments and of transmissions of patents, of licenses under patents, and 
of amendments, extensions, and revocations of patents, and such other 
matters affeoting the validity or proprietorship of patents as may be 
prescribed. 

(2) The register of inventions and address book existing at the com- 
mencement of this Act shall be incorporated with, and form part of, the 
register of patents under this Act . 

(3) The register of patents shall be prima facie evidence of any 
matters by this Act directed or authorised to bo inserted therein 1 * 

(4) Copies of deeds, licenses and any other documents affeoting the 
proprietorship in any patent or in any license thereunder, must be supplied 
to the Controller in the prescribed manner for tiling in the Patent Office, 
and, unless such copies have been so supplied, such deeds, licenses or other 
documents shall not be received as evidence of any transaction affecting a 
patent. 

(Notea). 

/. — “ The register of patents . . . . inserted therein . ” 

14, Act Y of 1888 -Entry In register— Certified copies— Evidentiary value. 

By S. 14 of Aot V of 1888, every entry in the register of inventions and every 
dooument entered and recorded iu the register is to be deed for the 
purposes of the law of evidenoe for the time being in foroe to be a 
public dooument. 4 A.L J.R. 11 (12). 1 

Therefore, under the provisions of the Evidence Aot the oertified copies were 
• * admissible in proof of the entries. [Ibid.) f 

Crown. 

21. Subject to any conditions which the Governor General in 
Patent to bind Council may have imposed, a patent shall have to all 

Grown. intents the like effect as against Ilis Majesty as it has 

against a suBject : 
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Provided that the officers or authorities administering any depart- 
ment of the service of His Majesty may, by themselves, their agents, con- 
tractors or others, at any time after the application, use the invention for 
the services of the Crown on such terms as may, either before or after the 
use thereof, be agreed on, with the approval of the Governor General in 
Council, between those officers or authorities and the patentee, or, in de- 
fault of agreement, as may be settled by the Governor General in Council 
after hearing all parties interested. 

Compulsory Licenses and Revocation. 

22. (1) Any person interested may present a petition to the 

Compulsory lioen- Governor General in Council, which shall be left at 

eea and revocation. the Patent Office, together with the prescribed fee, 

•alleging that the reasonable requirements of the public with respect to a 
patented invention have not been satisfied, and praying for the grant of a 
compulsory license, or, in the alternative, for the revocation of the patent. 

(2) The Governor General in Council shall consider the petition, and 

if the parties do not come to an arrangement between thediselves the 
Governor General in Council may, as he thinks fit, either dispose of the 
petition himself or refer it to a High Court for decision. . 

(3) The provisions of sub-section (4) of section 15, prescribing the 
procedure to be followed in the case of references to the Court under that 
section, shall apply in the case of references made to the Court under this 
section. 

(4) If the Govornor General in Council is of opinion, or, where a 
reference has been made under sub-section (2) to a High Court, that Court 
fipdp, that the reasonable requirements of the public with reference to the 
patented invention have not been satisfied, the patentee may be ordered 
to grant licenses on such terms as the Governor General in Council or the 
High Court, as the case may be, may think just, or, if the Governor 
General in Council or the High Court is of opinion that the reasonable 
requirements of the publio will not be satisfied by the grant of licenses, the 
patent may be revoked by order of the Governor General in Counoil or 
the High Court : 

Provided that an order of revocation shall not be made before the 
expiration of four years from the date of the patent, or if the patentee 
gives satisfactory reasons for bis default. .. u 

(5) For the purposes of this section the reasonable requirements of 
the pub)io shall not be deemed to have been satisfied — 

(p) if by reason of the default of the patentee to manufacture to an 
adequate exteqt and supply on reaspnable terms the patented 
artiole, or any parts thereof whioh are necessary for its efficient 
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working, or to harry on the patentee! prooess to ab adequate 
extent Or to grant licenses on reasonable terms, any existing 
trade or industry, or the establishment of any new tmde or 
industry in British India is unfairly prejudiced, or the demand 
for the patented article or the artiole produoed by the patented 
proeess is not reasonably met ; or 


( b ) if any trade or industry in British India is unfairly prejudiced 
by the conditions attached ly the patentee before or after th'e 
commencement of this Act to the purchase, hire, or use of the 
patented artiole or to the using or working of the patented 
process. 

(6) An order of the Governor General in Council or of the High Court 
directing the grant of any license under this section shall, without pre- 
judice to any other method of enforcement, operate as if it were embodied 
in a deed granting a license and made between the parties to the 
proceeding. • 


23. (1) At any time not loss than four years after the date of a 
Revocation of P afcen<; granted under this Act, any person may apply 


patents worked out- 
side British Indin 1 


to the Governor General in Council for the revocation 
of the patent on the ground that the patented article 
or process is manufactured or carried on exclusively or mainly outside 
British India. 


(2) The Governor General in Council shall consider the application, 

and, if after inquiry he is satisfied — 

• • • 

(a) that the allegations contained therein aro correct ; and 


(b) that the applicant is prepared, and is in a position, to manu- 
facture or carry on the patented article or process in British 
India ; and 


(c) that the patentee refuses to grant a license on reasonable 
terms, 

then, subject to the provisions of this section, and unless the patentee 
proves that the patented article or process is manufactured or carried on , 
to an adequate extent in British India, or gives satisfactory reasons why 
the article or process is not so manufactured or carried on, the Governor 
Generaf in Council may make an order revoking the patent either — 

(i) forthwith ; or 

(ii) after such reasonable interval as may be specified in the order 
unless in the meantime it is shown to his satisfaction that the 
patented artiole or process is manufactured or carried on 

* within British India to an adequate extent. 
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(3) No order revoking a patent shall be made under the last sub- 
geotion which is at variance with any treaty, convention, arrangement or 
engagement with any foreign country or British possession. 

(4) The Governor General in Council may, on the application of the 
patentee, extend the time limited in any order made under sub-section (2), 
clause (ii), for such period not exceeding two years as he may specify in a 
subsequent order, or revoke any order made under sub-section (2), clause 
(ii), or any subsequent order jf sufficient cause is in his opinion shown by 
the patentee. 


(Notes). 

i.—** Revocation . . ..British India," 

«<l) Reason for introduction of section. 

The prooeediDgs in the Counoil show that a suggestion was made that the pro- 
vision of the English Act (S. 27) which allows the revocation of a 
patent on the ground that the pateuted article is manufactured exclu- 
sively or mainly outside the United Kingdom should be introduced 
into the Indian law. The Member in oharge of the 13111 held out 
little hope for the insertion of any suoh clause but the same was vehe- 
mently advocated by two Hon’ble Members. One of them Mr. Subba 
Rao said that the question is “ whether persons who take out a 1 patent 
should be permitted to manufacture articles abroad and import them 
freely into this country, simply because they have scoured a patent 
here, or whether they should be required to work the patent exclu- 
sively or mainly in this country. This is an important question 
„ which has a great bearing on the future prosperity of this country. 
It is estimated that in the United Kingdom, where the new law requi- 
ring the patent to be worked in that country has been in force for the 
last three years, nearly if not more than, a million sterling bas^tieen 
invested in land, plant, and buildings. British Manufacturers have been 
enabled by this provision to secure licenses from foreign patentees on 
equitable and reasonable terms. I submit that a similar provision in 
tho present Bill would secure similar advantages to this oountry. No 
doubt conditions here are different from those prevailing in England ; 
but when we consider that our industrial position is rather at a low 
ebb such a provision will be of immense advantage to India. In faot, 
I submit that it would give an impetus to the industries and manu- 
factures of this country anl that it woul dmake it easy for Indian 
manufacturers to obtaiu licenses for patents now proposed to be 
worked in foreign countries. I, therefore, venture to submit that 
this provision is imperatively necessary for this country.” 1 The 
other member, the Hon’ble Mr. Madge spoke to the following 
effeot : — “ From what 1 have been able to gather add’ read qn 
the subject, among the reasons which entered into the minds of 
those who framed this clause were the facts that owing to the lower 
labour wages of Belgium, Germany and Franoe, a large number of 
products were dumped at home at oheaper rates than they could be 
produced in Britain. Now it may be Baid.that because in this country 
the labour wagtB is even lower than in Europe, arguments of that kind 
^ could not apply to a oountry like India. But as a mat Ur of faot those 
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of us who read trade quotations will find that a great many of the 
/ articles manufactured And brought from abroad oould be produced iu 
this country if some better protection were afforded in this oountry. 
I am not an expert on this question , and I do not want to dilate upon 
it, but I have found — I have enquired amongst those who have more 
interest in the matter than I myself, and they have found, that our 
industries are not sufficiently protected and that a great deal is brought 
from abroad that might be, made here, and that one of the avenues 
from whioh this evil creeps upon the oouutry is the patent law. If that 
be so, I am sure the Hon’ble Member would oonfer a great favour 
upon our small Captains of industry if we give some attention to the 
doubts that I have tried to express.,’' {Proceedings in Counoil). K 


(J) Section introduces principles of English law. 

This seotion introduces tbo principle of S. 27 of the English Statute undv 
whioh the Patent is liable to revocation if it is not worked in the 
, oountry but subject to certain restrictions which would ensure that the 

patent shall not be revoked unless there ib some reasonable prospeol of 
its being worked in Iudia. [See Report of Select Committee.] L 


24. A patentee may at any time, by giving notice in the prescribed 
Power of Con- manner to the Controller, offer to snrrender his patent, 


troll A to revoke aur 
rendered patent. 


and the Controller may, if after giving notice of the 
offer and hearing all parties who desire to be heard he 
thinks fit, accept the offer, and thereupon make an order for the revocation 
of the patent. 


sHall he deemed to be revoked if the Governor General 
in Council declares, by notification in the Gazette of 
India , the patent or the mode in which it is exercised 
to be mischievous to the State or generally prejudicial 

Legal Proceedings. 

26. (I) Revocation of a patent 1 in whole or in 
part may be obtained on petition to a High Court 
on all or any of the following grounds, namely: — 

(a) that any invention included in the statement of olaim is of no 
utility ; 

(i b ) that any invention included in the statement of claim was not, 
9 at the date of the application for a patent, a new invention 
within the meaning of this Act ; 

(c) that the applicant was not the true and first inventor thereof 

or the assign or legal representative of such inventor thereof ; 

(d) that the original or any amended application or specification 
* does not fulfil the requirements of this t Act ; 

42 — 6 


28. A patent 

Revocation of 
prftdbt* on public 
grounds. 

to the public. 


Petition for revo- 
r cation of patent. 
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M fchafc the applicant has knowingly or fraudulently inoluded in 
the application for a patent or in the original or any amended 
specification, as his invention, something which was not new 
or whereof he was neither the inventor nor the assign nor the 
legal representative of such inventor ; 

(/) that the original or any subsequent application relating to the 
invention, or the original or any amended specification, con- 
tains a wilful or fraudulent mis-statement ; 

(g) that a part of the invention or the manner in which a part is 
to be made and used as described in the original or any 
amended specification, is not thereby sufficiently described, 
and that this insufficiency was fraudulent or is injurious to the 
public. 

(9) A petition for revocation of a patent may be presented — 

(aj by the Advocate-General or any person authorized by him ; or 
(6) by any person alleging— . 

(i) that the patent was obtained in fraud of his rights,' or of the 
rights of any person under or through whom he olaims ; or 

(ii) that he, or any person under or through whom he claims, 
was the true and first inventor of any invention inoluded in 
the olaim of the patentee ; or 

(iii) that he, or any person under or through whom he olaims 
an interest in any trade, business or manufacture, had pub- 
licly manufactured, used or sold, within British India, 
before the date of the patent, anything claimed by ,tbo 
patentee as his invention. 

(3) The High Court may, irrespective of any provisions of the Code 
V of 1908, of Civil Procedure, 1908, in this behalf, require any person, other than the 
Advocate- General or any person authorized by him, applying for the revo- 
cation of a patent to give security for the payment of all costs incurred or 
likely to be incurred by any person appearing to oppose the petition. 

(Notes). 

(N.B.- Bee notes under Bs. 2 & 3, supra,,] 

Revocation of patent." 

(1) Hot Y of 1888, 8. 80 -Respondeat showing^cause by affidavits -Issue directed to 
be tried— Onus of proof at trial. 

The applioant obtained a rule under S. 30 of the Repealed Act V of 1888 (0/. 
present section) oalling upon the respondent to show oause that he 
had not acquired exolusive privilege in a certain invention. The res- 
pondent showed oause against the rule by affidavits, but the Court 
instead of disoharging the rule, direoted the issue to be tried. Reid— 
at the trial, the owus of proof lay on the respondent. 10 0,W.N. 985. 
See also 17 A. 490, N 
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“ Revocation ot patent"— {Concluded). 

(tt) 8. 24 —Aot XY of i859— Application by licensee under— Licensee and petitioner 
under Patent Aot having identical interest. 

A person who oooupies the position of a licensee and has undertaken to manu- 
facture machines as being the subject of an invention which has beeu 
patented, and so to make a profit out of the patent, must be taken as 
having admitted the validity of the patent, and as being a person who 
caunot as betweeu himself and the patentee, dispute the validity or 
novelty of the invention or any other oircumstanoes whioh go to make 
a valid patent. In this case, the petitioner on the record in a proceed- 
ing under 8. 24 of Aot XV of 1859 was found to have no real interest 
in the matter apart from that of the licensee, and therefore the petition 
was dismissed, having been taken in reality to be that of the lioensoe. 
In the matter of Act XV of 1859, 15 0. 244. N 

27. (1) Notice of any petition for revocation of a patent undqp 

section 26 shall be served on all persons appearing from 
>. Notice of proceed- the register to be proprietors of that patent or to have 

osted! 0 PeT8 ° n mtCr shares or interests therein, and it shall not be neoes- 

sary to Serve the notice on any other person. 

(2) The notice shall be deemed to be sufficiently served if a copy 
thereof is sent by post in a registered letter directed to the person and 
place for the time being stated in the register. 

28. (1) A High Court may, if it thinks tit, direct an issue for the 

trial, before itself or any other High Court, or any 
triai ra ^fore 8aU othw district Court, of any question arising upon a petition 
Courts. to itself under section 26, and the issue shall be tried 

accordingly. 

• • (2) If the issue is directed to another High Court, the finding shall 
be certified by that Court to the High Court direoting the issue. 

(3) If the issue is directed to a District Court, the finding of that 
Court shall not be subject to appeal, but the evidence taken upon the 
trial shall be recorded and a copy thereof, certified by the Judge of the 
Court, shall be transmitted, together with any remarks which he may 

.think fit to make thereon, to the High Court directing the issue, and the 
High Court may thereupon act upon the finding of the District Court, or 
dispose of the petition upon the evidence recorded, or direct a new trial, 
as the justice of the case may require. 

29. (1) A patentee 3 may institute a suit in a District Court 3 

S *t for infrin e having jurisdiction to try the suit against any person 

ment of patents:! who, during the continuance of a patent acquired by 

him under this Act in respect of an invention, makes, 
sells or uses the invention without his license or counterfeits it, or imita- 
tes 4 it. 

(2) Every ground on. whioh a patent may be revoked under this Aot 
shall be available by way of defence 5 to a suit for infringement. ^ 
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(Notes). 

/.- “ Suits for Infringement of patents . 99 

(1) Infringement of Patent. 

(a) A patent privilege may be infringed in several ways — 

(i) By making or manufacturing articles for use or sale by means of the art 

which has been invented by the patentee, or by using, exercising, or 
putting the art in praotioe, to the prejudice of the patentee in any other 
way. 

(ii) By vending or selling artiolea made iu violation of the patent privilege. 

(iii) By making for use or sale, or vending articles whioh counterfeit, imitate, 

or resemble articles made in pursuance of the invention. 

(iv) By counterfeiting or imitating the invention in any other way (Hind- 

march’s Law of Patents). * 

* (b) A patent is a privilege granted by the Crown, but as against subjects only, 

and not against the Crown ; and hence the Crown may, by its officers, 
servants, or agents, use a patent process without compensating the 
patentee ; but this does not extend to a tradesman who contracts to do 
work for the Crown, and in doing it*uses tho patent process, he beoomes 
liable to the patentee. Dickson v. London S. A. Co., 1 App. Cas. 632. 0 
(c) To manufacture abroad aocording to a process patented in India, and then 
import the substanoe for sale in India, is a violation of the patent. 
Von Hyden v. Neustadt , 14 Cb. D. 230. ‘ P 

{d) Also, importing of such an article, though not for sale yet for the purpose 
of experiment or instruction, is a user for advantage and an infringe- 
mem. United Telephone Co. v. Sharpies , 29 Ch. 0. 164. Q 

(e) Any one who uses what is an infringement of a patent is liable, though he 
was only an agent or servant of another who is not himself sued. 
Thus, the oaptain of a vessel fitted with pumps which were an infringe- 
ment of the plaintiff’s patent, was held liable, although he v wtfs*not 
ov^per of the vessel. Adair v. Young, 22 Ch. D. 13. R 

If) Posting at a foreign post-office a parcel addressed to a trader in London 
containing an article patented iu England does not constitute an 
infringement of the patentee’s rights on the part of the sender. Badische 
Anilin and Soda Fabrik v. Henry Johnson & Co. % 13 T.L.R. 344. 

(2) Evidence. # s 

(i) What must big proved. 

(а) In order to obtain an injunction against violation of a patent, the party 

must, at the time of applying, swear as to his belief that he is the 
original inventor. Hill v. Thompson , 3 Mer. 622 ; 17 R. R. 166. T 

(б) In a suit to restrain the sale of a patented article, it is incumbent on the 

plaintiff not only to prove the sale, but to prove that the«artiole was 
not made by himself or his agents. Betts v. WillmotU L. R. 6 Ch. 
239 ; 26 L. T. 188 ; 19 W. R. 369. g 

(c) On an application for an injunction to restrain the infringement of a patent, 
the party must swear, that at the time of making the application he 
believes that at the date of the patent the invention was new, or had 
not been previously known or used in this kingdom. Stun v, De La 
flue, 6 Russ. 329 ; 7 L. J. (O.B.) Ch. 47 ; 29 R. R. 24. y 
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/. — 44 Suits tor infringement ot patents' ’-^{Continued). 

(ii) Patent action— Onus, 

(а) The burden of showing that (he plaintiff has a cause of aotiondiea upon 

him in a patent case just, as much as in any other oase.' Saccharine 
Corporation , Limited v, Wild, (1903), 1 0. 410. W 

(б) There is ms^obinery lb the courts by which, within oertain well-defined 

limits, he can interrogate his opponent, If, and so far as, the principles 
, . upon whioh procedure is regulated in a country do not enable a plaintiff 

to make out his cause of astion from the lips of the defendant, the for- 
mer must simply acquiesce iu the burden that rests upon him, {Ibid.) X 

(c) When it is shown that a patent was granted the burden of proving that it 
had determined lies on the defendant. 4 A, L. J. 11. Y 

(iii) Evidence as to identity of process. 

10 The opinion of scientific witnesses as to whether there has or has not been an 

infringement ought to be allowed. Seed v, Higgins, 8 il.L. Gas. 550.*Z 

(3) Patent— Leave to withdraw action for infringement of patent, on what terms 

allowed. 

A sued B for an injunction to restrain 13 from infringing his letters patent for 
an invention. * B delivered his defence with particulars of objection, 
and A then delivered his reply. B gave then a notice of an application 
for leave to amend bis particulars by stating certain alleged defects 
in the specification, bur, abandoned the application. But thiB notice 
showed plaintiff that ho must correct his patent. A applied for leave 
to withdraw the suit. Held that A should be given leave only on his 
undertaking not to sue B in respect of the infringement alleged in the 
suit, and paying the costs of the suit, including the costs of the parti- 
culars of objection. Robertson v. Purdey , (1906) 2 Oh. 615. k 

(4) When no action liei. » 

No aotion lies for a declaration of the invalidity of letters patent already expired, 
where no legal right of the plaintiff has been infringed. North Eastern 
Marvie Engineering Company v, Leeds Forge Company , (1906) 1 
Oh. 824. B 

REMEDIES. 

A.— INJUNCTION AGAINST INFRINGEMENT. ' 

I. — Injunction when granted 

(1) General principles. 

Upon the invasion of a pat ‘ut/ight, tho party complaining has a right to the 
protection of an injunction, « I though the other party may promise to 
commit no further infringement, and may offer to pay the costs of 
preparing the bill ; and if the defendant do not, after iojunotiou obtain- 
ed, offer to pay the costs of it, the plaintiff may bring the suit to *a' 
hearing, and will be entitled to the costs of the suit. Quaere, whe- 
ther in suob a case, the Court will give an account of damages Geary 
v. Norton, 1 De G. & Sm. 9. 0 

(2) Protection of patent rights. 

(a) In an action to restrain {he infringement of a patent, a perpetual iojunotiou 
will be granted when the validity of the patent and the fact of the in- 
fringement are established, if there is a probability of the infringe- 
ment being repeated. Bridson v. M' Alpine, (1845) 8 Bear, 229. 
Proctor v. Bayley (1889)42 Ch. D. 390, O.A. Sec Lyon v. Newcastle- 
upon-Tyne Corporation, (1894) 11 R.P.C.JJ18, 0 
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REMEDIES — ( Continued ) . 

• A.— INJUNCTION AGAINST INFRINGEMENT— (Continued). 

I.— Injunction when granted —(Concluded). 

(i) Where a patent is infringed, the patenWe has a prima facie oase for an in- 
junction, for it is to be presumed that an infringer intends to go on 
infringing, and also, where there haB not been any infringement but an 
intention to infringe is shown, an injunction will be granted ( Proctor v. 
Bayley , supra , peV Cotton , L. J. at p. 398 ; and see Dunlop Pneumatio 
Tyre Co. v. Neal, (1899) 1 Ch. 807. E 

(3) Before infringement. 

(а) A patentee can sustain an action for an injunction to restrain a threatened 

infringement of his patent, even if no actual infringement haB takon 
place. Frearson v. Loe, 9 Ch. D. 48 ; ‘27 W.E. 183. P 

(б) When articles which are subject of a patent are made without a license 

from the patentee simply for the purposes of bona fide experiment^ 
those who so make them are not nea ^ssirily liable to an action ; but 
wheu they are made and used for profit, or with the object of obtain- 
ing profit even to a limited extent, such making and using constitute 
an infringement of the patentee’s rights, and will be restrained by 
injunction. (Ibid). Q 

(4) When patent has expired. 

Injunction generally granted to restrain the sale both before and after the term 
limited by the patent., of machines piratioally manufactured, while 
the patent was in force. Crossley v. Derby Oas Light Oo., 1 Buss and 
M. 186. See also S.C., 4 L.J. Ch. 26. H 

t 

II. —Injunction when refused. 

(i) Perpetual Injunction. 

(а) An injunction cannot be granted in respect of a patent which has expired. 

Saccharin Corporation , Ltd. v. Qiiincey, (1900) 2 Ch. 246,249. I 

(б) So also when an action is brought immediately before the expiration of a 

patent, an injunction will, as a geueral rule, be refused. Betts v. 
Qallais , (1870) L.R. 10 Eq. 392 ; see Welsbach Incandescent Oas Light 
Co., Ltd. v. New Incandescent (Sunlight Patent) Oas Lighting Co, t 
Ltd., <1900) 17- R.P.C. 237, 264 ; but compare Crossley v. Beverley, 

< 1929) 1 Rusb. & M 166, n (where a defendant, who had a large 
• stock of pirated articles ready to be thrown on the market aB soon as 
the patent expired, was restrained). j 

•(2) Trade name— Similarity— “Likely to deceive ’’— Descriptive or fancy name— 
Beeondary meaning— Injunction. 

The plaintiff Company having commenced businees and brought in 1902 the 
rights of a patentee oalied Booth who invented and pateflte&in 1901 a 
peculiar cleaner of dust, eto., from carpets by 'suction oaused by a 
vacuum, the suotion operating through pipes the nozzles of whioh 
were moved over the oarpets, and the dust collected by means of suotiogi 
being carried outside the building ... in some reoeptable of the 
machine' and who oalied the cleaner 'vaouum oleaner ’ and the method 
'vacuum oleaning' sought to restrain by injunction the defendant 
Company, who having started business in 1906 bought the rights of 
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“ Suite for Infringement of petents”— {Continued). 

REMEDIES — ( Continued ). 

A.— INJUNCTION AGAINST INFRINGEMENT — {Continued). 

II.— Injunction when refused— (Concluded). 

another patentee ottlled Birtwisle who invented and patented in 1904 
a new vaounrn oleaner whioh also acted by means of suolion created 
by a vacuum through pipes aud nozzles but being different in material 
parts from Booth's process and beii^g more advantageous than Booth’s 
was held not to be an infringement of Booth’s patent, from lifting their 
(Defendants’) name or any name of whioh 1 Vacuum cleaner ' formed 
a part, on the ground of deception and possible deception from similar- 
ity of Company name ; 

j Held, that plaintiffs were not entitled to an injunction for the following rea- 
sons : — (i) '* The inventor (Booth) must have known, when he applied* 
a generic description to his machinery and his process that other 
people might devise and bring upon the market other means of vacuum 
-—cleaning not protected by his patent— in fact different speoiea of the 
same genus ‘ Vacuum oleaner ’ was merely. a ‘descriptive’ and not a 

‘fanoy* name, which had not aoquired in the market any secondary 
meaning, vie., that it was a cleaner which belonged to and was sold by 
the plaintiffs ; (ii) plain tide also licensed for consideration several 
subsidiary independent companies of various names to sell their 
‘vaouum cleaners;’ (iii) the onus of proof with regard to the existence 
of a sooondary meaning for descriptive terms and phrases is very heavy 
on those who assert it and is not easily discharged ; (iv) there was no 
Buoh proof in the case; and (v) and there waB no proof that any one 
was deceived or that defendant deceived any one. 

Held , also, that in considering whether a name (of a company) is likely to deceive, 
having regard to the existence of a similar name on the Register 
(Patent Register) the principles whioh are applicable in ordinary oases 
of passing off, where the question is whether a trade name or a trade 
description, etc., is or iH not likely to deoeive, ought to bo taken as a 
guide. ( Cellular Clothing Company v. Maxton and Murray , (1899) 
A.C. 326, 346, Followed ; British Vacuum Cleaner Coy., Ltd. v. New 
Vacuum Cleaner Coy., Ltd (1907) 2 Ch. 312. K 

III. Injunction when suspended. 

Suspending the injunction pending an appeal. 

(a) The operation of the injunction may be stayed pendmg an appeal. Kaye 

v. Chubb & Sons , (1886), 4 R.P.O. 23 ; Ducketts , Ltd. v. Whitehead, 

(1696) 12 R.P.O. 187, 191. L 

(b) But as a general rule, an application for this purpose will be refused, even 

* where a stay would be for the benefit of the public. See Otto v. Steel, 
(1866) 3 R.P.O. 109, 121, C.A ; Proctor v. Bennis , (1887) 4 R.P.C. 
333, 363, O.A ; and see National Opalite Glazed lirick and Tile Syndi- 
cate, Ltd . v. Ceralite Syndicate, Ltd., (1896) 13 R P.C. 649, 668; Lyon 
v. Goddard (2), (1898) 10 R.P.C. 348, C.A. ; In Hopkinson v. St. James 
and Pall Malt Electric Light Co., Ltd., (1893) 10 R.P.C. 46, the 
operation of the injunction was stayed by agreement on the ground of 

* public convenience, H 
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“ Suits for Infringement of patents' '—(Concluded). 

REMEDIES — ( Concluded ). 

• A.— INJUNCTION AGAINST INFRINGEMENT- (Concluded). 

111.— Injunction when suspended— (Concluded). 

|c) Where the injunction is stayed the defendant ia usually required to keep an 
account, or give security, and to enter the appeal forthwith. National 
Opalite Glazed Brick and Tile Syndicate , Ltd. v. Ceralite Syndicate , 
Ltd., supra. See also Hopkinson v. St. Ja^es and Pall Mtill Electric 
Light Co., Ltd., supra ; ' Ducketts , Ltd. v. Whitehead, supra. N 

B.— “DAMAGES.” 

(1) General principles. 

(a) The plaintiff in a patent action is, strictly speaking, entitled to recover such 

an amount of damages as will fairly compensate him for the injury 
which he has sustained by reason of the wrongful acts of the defendant 
proved at the trial. The measure to be applied in assessing damages 
for infringement of a patent is the pecuniary loss actually sustained 
by the patentee through the infringement, and no more. Bagot Pneu- 
matic Tyre Co. v. Clipper Pneumatic Tyre Co., (1901) 1 Oh. 122. 0 

(b) In order to recover substantial damages irt a patent action, it will be neoes- 

sary for the plaintiff to give «uoh evidence as will enable the Court to 
estimate the extent of the loss and injury which he has sustained ; and 
in the abBenoj of such evidence, the plaintiff is not entitled to more 
than nominal damages. Minter v Mover , 1 Webs. R. 138. P 

(c) The damages are io some extent matter of calculation by taking aif aooount 

of the profits, which have arisen from the use of the invention, from 
the person who has pirated the same. 

(c-1) Where a patentee has been in the habit of granting hoenses at a certain 
royalty, the measure of damages will be thtf amount of royalty whioh 
ought to have been paid, but it will not include a manufacturing profit. 
Penny. Jack, L.R. 5 Eq., 18; 2 All. 3G8 ; 115 P.R. 1889; 24 P.R. 
1896. Q 

(d) A plainfiff cannot pray for au account of profits and fo( damages. He must 

elect between the two remedies. R 

(2) Ss. 28, 84, Act XY of 1889 — 8u!tf or infringement of patent -Measure of 
damages— Ascertainment of damages before decree. 

In a suit for damages for infringement of a patent, tbo measure of damages, 
where the plaintiff has been in the habit of lioensitig other persons to 
use his patent at a fixed royalty, would be the loss of such royalty 
sustained by him from the date of infringement. When, in a suit for 
damages for infringement of a patent, the defendant pleads want of 
novelty, but omits to mention, in his statement the plaoeB where the 
invention was publicly used prior to the date of plaintiff’s petition for 
leave to file the specification, he cannot adduoe evidence ‘ that the 
invention was publicly used in such places. The plaintiff is aot bound, 
in such a case, to call upon the defendant, before trial, to supply parti- 
culars as to such places, nor can the plaintiff’s omission to do so give 
the defendant the right to adduce such evidence, Held, further, that 
when, in such a case, the Court deoils that the plaintiff is entitled to 
damages, it must assess the same in the first instance, so that they 
may become part of the deoree, and niUBt not leave them to be ascer- 
tained at the time of the execution. Sheen v. Johnson, 2 A. 368. g 
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5 1 


2.—“ Patentee. ' 


Who may tue. 


(а) Aa exclusive licensee of a patent has a right to use the name of a patentee 

to rpgtrain any infringement of the patent, and an interlocutory injuno- 
tion for that purpose will, in a proper case, be granted. Renard v, 
Levinstein , 2 H. & M. 028 ; 11 L.T. 760 ; IB W.K. 382. T 

(б) A licensee of a patent from the inventor is entitled to maintain a suit for its 

infringement. 4 A.L.J. 11. || 

/ • 

3.—" District Court. 9 * 

11 Diatriot ” and “ District Court,’’ meanings of. 

The expression 11 District Court,” includes High Court in the exercise of its 
ordinary original civil jurisdiction. 12 C.YV.N. 446. Y 

4.— M Makes, sells or uses the Invention without his license or counter- 
feits it, or Imitates.'* • 


,(1) Application of known principles. 

It is not open to auy person under the patent laws to appropriate a principle 
though any particular application of a principle may be entitled to 
protection. Where a bicycle tyre embodied an essentially different 
application of the same principle as was involved in a patented tyre, 
it was held that there was no infringement. Pneumatic Tyre Co. v. 
Tubeless Pneumatic Tyre a?ui Capon Heaton , Ltd., 16 Rep. Pat. Cas. 
77; 16T.D.R. 105. W 

(2) Infringement of one of several parts. 

(а) Where a patent is for an invention consisting of several parts, t^e imitation 

of any part of the invention is an infringement of the patent. Smith 
v. L. tPN. W. Ry. t 2 El. & Bl. 69 ; 17 Jur. 1071. X 

(б) An infringement of any part of a patent process is aotionable, if that part is 

of itself new and useful, so that it might be the subject matter, of a 
patent, and is used by the infringer to effect the objeot proposed, 
either wholly or partially, by the patentee. Bottle Envelope Co. v. 
Seymour , 5 O.B. (N.S.) 164 ; 23 L.J. C.P. 22 ; 5 Jur. (N.8.> 174. Y 

i 

(c) (i) A valid patent for an entire combination for some process, gives protec- 
tion to eaah part thereof which is new and material for that process. 
An infringement as to a part gives a cause of action for damages. 

( Parkes v. Stevens (1869), L.R., 8 Eq. 358, F .) ; 26 A. 96«23 A.W.N. 
193. Z 

<ii) In the case of Parkes v. Stevens , (1869) L.R. 8 Eq. 358, James , V.C. (at p. 
367) aptly states the law as follows:*-" The oases establish that a valid 
patent for an entire combination for a process gives protection to eaoh 
part thereof whioh is new and material for that process, which is 
really nothing more than statiog in other jierms that you not only 
have no right to steal the whole, but you have no right to steal any 
part of a man’s invention, and the question in every ease is a question 
of fact : is it really qnd substantially a part of the invention.” 26 A. 
96 (100). ’ A 

(3) Bale of component parts grf, Infringing machine. 

Setnble, that an injunction granted to restrain the sale of a complete machine, 
• the subject of a patent, will be violated by a sale of the component 

43 — B 
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4, — •* Makes, sells or uses the Invention without his license or counter - 
* felts It, or imitates "— ( Continued ). 

* parts of the maohine in suoh a way that they can easily be put to- 

gether by any one. United Telephone Co . v. Dale, 53 L. J. Oh. 295 ; 26 
Ch. D. 778. B 

(4) Manufacture and sale of component part of a combination patent. 

The mere manufacture and sale of an artiole, part of a combination patent, is 
not an infringement of that patent even if the artiole has no use 
except for the purpose bf infringement. [Townsend v. Haworth (48 
L.J. Ch. 770n ; 12 Ch. D. 831n.), Followed ; Sykes v. Howarth (48 
L.J. Ch. 769 ; 12 Ch. D. 826), Distinguished.] Dunlop Pneumatic Tyre 
Co. v. Moseley, 73 L.J. Oh. 417; (1904) 1 Oh. 612; 91 L.T. 40; 52 
W.R. 454 ; 21 Rep. Pat Cas. 274 ; 20 T.L.R. 314— C.A. 0 

(5) Infringement of combination. 

c (a) A patent for an entire combination is not infringed by a different combin- 

ation, for the same object, of the same elements, though important, 
or of equivalents for them, if not a mere oolourable evasion or imit* 
ation. Curtis v. Platt , 35 L.J. Oh. 852 ; L.R. 1 H.L. 337. D 

(b) A patent for a combination of known mechanical contrivance producing a 

new result : Held, to be infringed by a machino producing the same 
result by a combination ot mechanical equivalent of the above oontriv- 
ances, with some alterations and omissions, which did not prevent 
the now machine from being one which took the substance and essence 
of the patent invention. Curtis v. Platt, supra D . ; Proctor vfBennis, 
ante, 57 L J. Ch. 11. fi 

(c) If a patent is takeu out for an invention by means of a combination, the 

use of a subordinate part of the combination is no infringement of the 
patent-, unless such part is new and material*. White v. Fenn, 15 L.T. 
505 ; 15 W.R. 348. , p 

(d) When a combination of instruments is the invention patented an itofciDge- 

meut of the patqpt must be an infringement of the combination. 
Dudgeon\ $ Thompson , 3 App. Cas. 34. 0 

(6) Distinct object. 

(6) A patent lot a mechanical arrangement whereby a particular operation 
may be performed for a particular purpose, the meohanioal contrivan- 
ces so arranged not being new in themselves, but thus first combined 
for that particular purpose, is not infringed by the adoption of the 
same arrangement or combination of mechanical contrivanoeB fora* 
similar purpose, if the mode of operation is sufficiently distinct and 
different in principle from that which was described or claimed in the 
patent, and the objeot achieved is also sufficiently distinot or novel, 
and does not form an essential part of the patent. Saxby v. Olunes , 

43 L.J* Ex. 228.9 H 

• 9 

(6) The principle of an invention for simultaneously moving railway points and 
making it possible to move the signal lever, is not equivalent to the 
principle of simultaneously moving the signals and points. {Ibid,) I 

(7) Different process with same elements. 

(d) When a pateut has been obtained for the use of a known substance, des- 
cribed by its specific name, and it ia afterwards discovered that the 
use of two other and equally known substanoes will produce the same 
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!■—“ Me kei, siUa or uses the Invention without bla license or counter? 

felts It 9 or Imitates "— ( Continued ), * 

f effect, though the ovideooe of scientific men may go to show 9 that the 
two substanoes became, in the act of so using them, the one s&bstanoe 
described in the patent, their use will not constitute an infringement 
of the patent. Unuri v. Heath, 5 H.L. Caa. 605. J 

(6) A patent for the use of a substauce in a prooess is infringed by the use of a 
chemioal equivalent, known to be so at the time of the use, if used for 
the purpose of taking the benefit of the patent, and of making a oolour- 
able variation therefrom (Ibid.)* K 

(c) Where a patent is obtained for the use of particular chemioal Materials for 

arriving at a particular chemical result, it is no infringement to arrive 
at the same result by the use of other chemical materials whioh were 
not known to be equivalents for the materials mentioned in the specifi- 
cation at the time when the patent was obtained. Badische Anilin 
und Soda Fabrik v. Levinstein, 52 L.J. Ch 704; 524 Ch. D. 156 ; 48 
L.T. 822 ; 31 W.R. 918 ; Affirmed , 12 App. Cam. 710 H.L. (E). L 

(d) Where a patent is obtained for a new process for arriving at a known result, 

it is no infringement to arrive at the same result by a different 
# prooess. (Ibid.) M 

{e) Where a patent is obtained for a new result and one prooess of arriving at 
that result is described in the specification, it is an infringement to 
produce the same result by any process. (Ibid.) N 

(8) Colorable imitation. 

In determining whether a defendant has infringed the plaintiffs’ patent, the 
Court will regard the substance of the invention, and if the defendant 
has infringed the substance of the invention, although he may have 
made immaterial variations or used mechanical equivalents, an injunc- 
tion will be granted. Thomv . Worthing, Skating Rink Co , 6Ch. D. 
416 n. * 0 

(9) Infringement— Article manufactured out of yie infringing artiole. * 

The manufacture and sale of an article made out of a material, the making of 
which infringes patent, is also an infi mgement of the patent And must 
be restrained by an injunction. However much the artiole may com- 
pletely ohaDge the nature of the material, the material itself is obtain- 
ed by infringing the patent and the plaintiffs are indirectly deprived 
of the benefit of their invention by the use made of it by the defend- 
^ ants. Saccharin Corporation , Limited v. Anglo Continental Chemical 

Works, (1901) 1 Ch. 414. P 

(10) Infringement by workmen. 

(a) The direotors of a oompany are personally responsible for the infringement 
of a patent by their workmeu, notwithstanding such infringement may 
be in ooutraventiou of orders. Betts v. De Vitre, 37 L.J. Oh. 326 ; 
L.R. 3 Ch. 429 ; 18 L.T. 166 ; 16 W R. 629 ; 8.C. in H. L. 8ub. nom. 
De Vitre v. Betts , L R 6 H L. 319 ; 31 W.R. 705. Q 

' (6) Where the principals of 4 firm, which had infringed a patent were oat of 

the jurisdiction, and not amendable to the process of the Court, the 
Oourt restrained the managers, who, though out of the jurisdiction, 
bad Appeared, to the bill. Betts v. Neilson , 6 N.R. 221 ; 12 L.T. 719 ; 

• 13 W.R. 1028-L.JJ. B 
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4.—“ Makes, sells or uses the Invention without bis license or counter • 
felts It, or imitates 99 — (Continued)* 

(11) Wfcat It our of patent. 

(а) The merely “exhibiting to sale” imitations of an invention is not any 

infringement of the patent. Minter v. Williams, 6 N. & M» 647 ; 4 A. 
& E. ‘251 : 1 H. & W. 585 ; 5 L.J.K.B. 60. 8 

(б) But the manufacture of a patent article for thenpurpose of sale and offering 

it for sale, although no sale is actually effected, is a user of the inven- 
tion. Oxley v. Holden 8 C. B. (N. 8.) 666 ; 80 L.J C.P. # 68; 2 L.T. 
464 ; 6 W.R. 626/ T 

(c) It is sufficient to constitute user of a patented artiole, that the same sort 
of benefit, however temporary and indireot, has been in faot derived 
from it in its ordinary use. It is immaterial from it in its ordinary 
use. It is immaterial whether the use of the artiole is active or 
passive. Letts v. Neilson , 3 De. G.J. & S. 82; 34 L.J. Ch. 537 ; 11 
Jur. (N.S.) 679 ; 12 L.T. 719; 13 W.R. 1028 ; 6 N.R. 221 ; 8.C., in 
H.L. 40 L.J. Ch. 317 ; L.R. 5 H.L. 1 ; 19 W.R. 1121. U 

112) Use not for purposes of profit. 

The precipitation of animal and vegetable matter from sewage water, by 
means of hydrAte of lime, for agricultural purposes is ^ good sub- 
ject-matter for a patent ; ancl if another person uses the same process 
and obtains profit, but for the purpose solely of deodorising and 
purifying the sewage water, he iB not guilty of an infringement of the 
patent. Higgs v. Goodwin . El. B. & El. 529 ; 27 L.J., Q B. 421 ; 4 
Jur, (N.8.) 258. # Y 

(18) Patent— 1 Exercise and vend/ 

An English trader, who delivers a patented article to an English importer At 
a Foreign port in pursuance of a contract made in England, does not 
' make use, exercise, or vend ’ the protected invention within the 
realm. Badische Anittn und Soda Fabrick v. Hickson , (1906) A.C. 
419. 

v a 

(14) Patent, Infringement of— Nature of exclusive privilege granted to patentee— 
Aot XY of 1850 and Act Y of 1888 — “ Make, sell or use” — Exclusive privilege 
acquired for process of producing certain article— Article manufactured without, 
but sold within limits of exclusive privilege— “ Town and station of Rawal- 
pindi." 

One B was granted under S. 4 of Act XV of 1869, the sole and exolusive 
privilege of making, selling and using in British India, certain kilns* 
for the manufacture of brioks, and of authorizing others to do so. 
8ometime thereafter plaintiff obtained by assignment from Messrs, P. 
D. a licensb from the said B granting him the sole and exolusive 
privilege of using patent kilns “ within the town and station of Rawal- 
pindi. * Subsequently defendant, who had also obtained a license from 
the said B’s agent authorizing him to use one patent kilff aPany place 
in the distriot of Rawalpindi exoept within the cantonment and 
municipal limits of Rawalpindi^ set up one such kiln on the outskirts 
of but admittedly not within the limits of the oantonment and munici- 
pality of Rawalpindi. Plaintiff, thereupon, instituted a suit for 
damages for breach of his patent rights under his lioense, and his claim 
wae decreed in the first Court but dismissed by the Divisional fridge on 
appeal. Plaintiff appealed to the Chief Court, and it whs contended, 
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4* m 4 Makes, sells or uses the invention without his license or counter* 
felts it , or Imitates "—(Concluded). 
on his behalf, that (i) the words 41 town and station* 1 in hie license 
moluded places where kilns meant for the supply of the &wn and 
station were situated, or, at any rate, those places at whioh kilns were 
construoted when the exclusive privilege was originally granted to 
Messrs. P.D, his predecessors in title, and (ii) although the defendant 
was enticed to use bis one kiln outside the limits of plaintiff's exolu- 
• sive privilege, yet a Bale by defendant within those limits of brioks 
manufactured io the said kiln outside the said limits oonstituted an 
infringement of plaintiff's said exclusive privilege. 

Per Curiam.— The words “ town and station of Rawalpindi," in plaintiff's 
lioense, should be strictly construed, and did not inolude the plaoe at 
whioh defendant bad set up his kiln. 24 P.R. 1896. X 

(15) Ac t XY of 1859, Ss. 4, 22 and 34— Measare of damages— Royalty— Infringement 
— Jurisdiction — Detail of breaches. • 

In a suit for damages for infringement of a patent, the defendant pleaded 
that the plaintiff's privilege did not oxtend to the Punjab. It was 
found that only Bengal, the North Western, and the Central Provinoes 
were mentioned in the specification filed under the Aot. 

Hetd, that these Provinces were only mentioned as plaoes where the invention 
was likely to be useful, that it was never intended that it might be 
counterfeited in any other part of India, and that under 8. 4 of 
that Aot the exclusive privilege was given for the whole of India, 
notwithstanding anything oontained in the specification, and that any 
. person infringing the privilege was liable in any part of India. 

(5) That evidence Rhould not be received of any breaches other than those 
entered in a sohedule prescribed by 8. 34 of that Aot. Held, that 
the object of giving instances is to prove the infringement, and that 
other instances uf purchases, sales or hiring could be enquired into to 
determine the amount of damages. 

(c) That he had not infringed the patent. It was found that he had bought 
portions of machines from person! licensed \>y plaintiffs and put them 
together ; that he had bought rollers from unlicensed persons and 
whole machines from persons not licensed — Held that these aots 
constituted a sufficient infringement. 115 P.R. 1889. Y 

5 .— " Every ground. ... by way ot defence . * * 


I. Objections. 

ni) Principles. 

(a) The principle upon which the Court proceeds in regulating the form o! 
particulars of objeotionH on the trial of a patent is to guard against a 
surprise upon the plaintiff by production on the trial of evidenoe of 
prior user or publication of whioh he has no notioe. Therefore, it will 
require a defendant, in stating those instances on whioh he intends to 
rely to put the plaintiff in possession of all he himself knows, so far as 
to enable him to identify the instances alleged. Curtis v. Platt , 8 L. 
T. 657. 2 


(5) A plaintiff, in a suit to restrain an infringement of a patent, who has filed 
replication, and issues have been refused is not entitled to require the 
defendant, by analogy to the practioe at law, to deliver particulars of 
his objections* to the validity of the patent. Bovill v. Goodfor, 85 Beav, 
364 ; 35 L.J. Oh. 174; 11 Jur. (N.S.) 900; 13 L.T. 489; 14 W>R. 91. A 
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3.--“ Every ground... by way of defence ’’—(ConUnued). 

I . Objections —(Continued ) . 

(2) Sufficiency. 

t<i) A particular of objection must be precise and definite ; it is not sufficient to 
say that the improvements, or some of them have been used before ; 
the defendant should point out whioh. Fisher v. Dewick , 4 Bing. 
(N.C.) 706; 6 Soott. 587; 6 D.P.C. 739; 1 Arn. 282; 7LJ, O.P. 279. B 

( b ) The notice of objection ought to contain more particular information than 

that which is necessarily conveyed by the pleas. Jones v. Berger, 

5 Man & G. 208 ; *6 Scott (N.R.) 208 ; 12 L.J.C.P. 179 ; 7 Jur. 883 ; 

S.P. Betts v. Walker, 14 Q.B. 363. G 

(c) A defendant cannot, by bis notice of objections, go beyond bis pleas. 

Macnamara v. Hulse , Car. & M. 471. D 

(d) Where the defendant in a patent action objects to the validity of the plain- 

tiff's patent on the ground that there is want of oouformity between 
the provisional and complete specifications, it is not sufficient for him 
to state in his particulars of objection that the invention described in 
the completo specification is not the same as the invention described 
iu.fchc provisional specification ; he must state in what the difference 
consists. Anglo American „ Brush Electric Light Corporation v. 
Crompton , 56 L.J. Ch. 167; 34 Ch.T>. 152; 55 L.T. 722 ; 35 W.R. 
125. E 

{e) When a defendant pleads that the patentee was not the first inventor, and 
that the alleged invention was not new, he is not bound to state iu his 
objections who was the first inventor, or under what oiroumstances 
the alleged improvements had been used previously. Russell v. Led- 
sam, 11 M. & W. 1347 ; 1 D. & L. 347 ; 12 L.J., Ex. 439 ; 7 Jur. 586 ; 
Heath v. Unwin , 2 I). (N.S.) 482 ; 10 M. &-W. 684; 12 L J. Ex. 46 ; 

6 Jur. 1063 ; S.P. Bnlnois v. Mackenzie, 4 Bing. (N.C.) 127 ; 6 D.P.C. 

216; 5 Scott 489; 7 L.J.C.P. 33. F 

^ f— • 9 

(f) Notices of objection wore, first, that the patentee did not, by the' specifica- 
tion, sufficiently describe the nature of the invention; seoondly that 
he bad not caused any specification sufficiently describing the nature 
of the invention to be enrolled : Held, that the last objection was 
not sufficiently precise. Leaf v. Tophan, 2 D. & L. 863; 14 M. & 
W. 146 ; 14 L.J. Ex. 231. Q 

(p) The Court has a general power to order a particular of the alleged infringe- 
ments. Electric Telegraph Co. v. Nott, 4 C.B. 462; 16 L.J.C.P. 174 ; 
*11 Jur. 590. H 

(h) Where a defendant relies ou a general user of the supposed invention, it 

is sufficient to state in his particulars of objections that the invention 
was used by manufacturers generally at a particular plaoe, without 
naming any person or specifying any manufactory, Pa}mer v. Wagt 
staff, 8 Ex. 840 ; 22 L J Ex. 2J5 ; IT Jar. 581 ; 1 W.R. 48& I 

(i) If the objections are not sufficiently epeoiflo, the plaintiff's course is to apply 

to a Judge for an order for the delivery of a more speoifio notice ; but if 
* he omits to do so hq cannot object to the generality of the notice at 

the trial ; the only question then is, whether the notice is sufficiently 
* large to include the objections on relief by the defendant. Neilson v* 

Harford, 8 m! & W. 806 ; 11 L.J. Ex. 20. f 
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5,— “Every ground.. - by way ot defence 9 ’—(Continued). 

I. Objections— [Continued). 

(jy'lt the particulars of objections delivered with the pleas are too gentral, the 
party who means to object to them must procure an order for better 
particulars. Hull v. Bollard> 1 H. and N. 134 ; 25 L.J. Ex. 304. K 

ft 

(k) The Act does qot prevent defective particulars from being available at the 
trial, and the plaintiff oaunot resist the admission of evidence which 
is withiu the literal meaning of the particulars, on the ground that the 
statement is too geueral, and that the particulars do not give the 
required information as to the plaoe in which the invention is alleged 
to have been used. (Ibid.) £ 

(3) Patent— Action for infringement— Judgment— Revocation pending Inquiry— 
Estoppel. 

A patentee brought an action for infringement of patent. Defendants objected, 
but their objections wero overruled, and the plaintiff got an order for 
inquiry as to damages. Pending the inquiry, the defendants got a 
revocation of the pateut on the very grounds urged in the action; 
Held : The defendants were estopped by the judgment against them 
from raising objections to the validity of the patent, and the plaintiff 
was entitled to substantial damages notwithstanding the revocation 
of the patent. Poulton v. Adjustable Cover and Boil Stock Co., (1908) 
2 Ch. 430 (C.A.). M 

(4) Particulars of breaches— Suit for compensation for infringement of patent. 

In a suit for damages for infringement of a patent, unless the plaintiff has 
delivered with a plaint the particulars of breaches of the patent com- 
plained of, he cannot prove such particulars, and the case cannot be 
tried. *A mere general allegation that the patent had been infringed 
cannot amount to suoh particulars. 5 A. 371=»A.W,N. 1883, 62. N 

(5 J Rfticulars of infringement required to be given under. 

S. 34 of the Patent Act (XV of 1859) provides for the particulars of breaches to 
be delivered by a plaintiff in an action for infriogement. The sole 
object of the enactment is to give the defendant fair notice of the oase 
which he has to meet ; and it is quite immaterial whether the 
requisite information be given in the plaint itself or in a separate paper. 
Further, in suoh a case, the defendant cannot move for an order on 
the plaintiff to specify in detail in what respeots the patent has been 

* . infringed. Between the above particulars of breaches required to be 

given by the plaintiff and the particulars of objection to be delivered 
by the defendant under his plea of want of novelty, there is always 
the distinction that, in the latter case, but not in the former, the Court 
requires the particulars to condescend upon the particular instances, 
the reason being that in the one case, the matter is not in the know- 
ledge of the patentee, whereas in the other the defendant must know 
whether and in what respects he has been guilty of Infringement. 9 
A. 191, P.C. **13 I. A, 134. 0 

1 (6) Certain defences to an notion barred— Intention of legislature, » 

The legislature intended that objections indicated in B. 29 (2), (8) and (4), Aot V 
of 1888 should not be allowed to be raised in defence to an^aotlon for 
* the infringement ef an exclusive privilege acquired under Patfe. I of 
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5 ,-— “Every ground*. ..by way of defence *' — (Continued). 

I .—Objections— (Cowered) . 

the Act but must be raised under the provisions of Ss. 80 and 31 of 
that Act, by applying to a High Court for a rule to show oause why the 
Court should not declare that the exclusive privilege so acquired had 
not been so acquired, by reason of the objections mentioned in the two 
latter seotioos. 1‘2 C.W.N. 446. P 


II.— Pleadings. 


(1) General. 

(a) A plea that the invention is not a new manufacture within 21 Jao. 1 0 . 3, 
involves the question, not only whether it is a manufacture within the 
meaning of tho statute. Walton v. Bateman , 3 Man. & G. 778 ; 4 
Scott (N.R.) 397. Q 


(6) To a declaration stating that the plaintiff was the first inventor of a new 
manufacture, and that the defendant infringed his patent right a plea 
that the invention was not a matter for which letters patent would by 
law be granted, does not put iu issue the novelty of the invention. 
Booth v. Kennard , 1 H. & N. 527 ; £6 L.J. Ex. 28 ; 3 Jur. (N.S.) 21 ; 
5 W.R. 85. « R 

(c) To an aolion for the infringement of a pattnt'for improvements in a cabrio- 
let, the general issue, that the improvements were not new and that 
tho plaintiff was not the true and first inventor, were pleaded Held, 
that, on this state of the pleadings, it could not be contended that the 
patent yras illegal, as beiDg a monopoly. Qillett v. Wilby, 9 Car. & P. 
334. S 


Held also, that- though all the improvements olaimed must be shown to be 
new, yet it need not bo shown that the defendant’s oabriolet was an 
imitation of the whole of them ; but an imitation of one was sufficient 
to maintain the action. Qillett v. Wilby , 9 Car. & P. 384. ^ , e T 

(d) Upon an iqpue of not guilty to an action for infringement of a patent, the 

question whether there was a fraudulent evasion of the patent does not 
arise. Stead v. Anderson , 4 C.B. 806; 16 L.J.O.P. 250; 11 Jur. 877. U 

(e) In determining whether a defendant has infringed a patent no ques- 

tion arises as to his intention, but only as to his acts. (Ibid.) V 

(2) Plea allowed. , 

(a) On a motion for an injunction to restrain the alleged infringement of a 

* patent the defendant insisted, first, on the validity of the patent ; and 
an aotion was directed. Afterwards, the defendant pleaded in equity 
simply the want of novelty of the patent. This Court on allowing the 
plea gave the plaintiff liberty to apply to modify the order made on 
the application for the injunction, so as to make it oonformable to the 
issue tendered by the plea. Young v. White , 17 Beav. 532. V 

( b ) The Court refused Wfc strike out a plea, that the instrument in writing in 

the declaim fcaentioned did' not particularly desoribe and ascertain 
the nat&Mfef the invention iu the letters patent. Clqrk v. Kenrick, 
iaM. *Cai9. *• x 

ffc) In an aotion b; th£ assignee o( a patent far an infringamant, non concessit 
is a good plea. ' Bunnett v. $mUh t 2 D. & L. 380 . ' Y 
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5.*-“ Every ground.. . .by way of defence "—-{Continued}. 

1 1. — Pleadings— {Continued), 

(d) A declaration alleged that the plaintiff was the inveutor and the grantee of 
the patent; plea non concessit field, that the plaintiff having, at 
the trial, put in the letters and specifications, and shown the novelty 
of the invention, was entitled to a verdict, on the issue joined on the 
plea. Nickels v, Ross, 8 G.B. 679. Z 

1 (e)‘ A plea alleging that the plaintiff falsely represented to the Queen that the 

invention was an improvement ; that Her Majesty, confiding in suoh 
representation, made the supposed grant ; that suoh representation 
was false ; and that the invention was not an improvement, might 
properly be pleaded with a plea that the invention was of no use to the 
publio, the two pleas not being substantially the Bame. Bedells v, 
Massey, 7 Man and G, 630 ; 8 Scott (N.R) 337 ; 13 L.J., G.P. 173 ; 8 
Jar. 808. * 

) The Court allowed — first, not guilty ; secondly, the patentee not the inven- 
tor ; thirdly, non concessit ; fourthly, the invention not a manufacture ; 
fifthly, the invention not new ; and, sixthly a traverse of the specifica- 
tion, on au affidavit of the defendant’s attorney, that he was advised 
and believed that the defendant, had just ground to traverse the several 
matters. Platt v. Bice , H Ex. 364 ; ‘22 L J., Ex. 192 ; 17 Jur. 188. B 

• tg) The Court will at any time during the progress of a patent suit allow a 
defendant to raise a fresh issue on the discovery of facts whioh could 
not with due diligence have been discoverd before. Holste v, Robertson , 
46 L J., Ch. 1 ; 4 Ch.D. 9. C 

(A) In an action for au infringement of a patent, for six distinct improvements 
in an old’machine, the defendants were allowed to plead that two partB 
of the invention were not, nor was either of them a new manufacture, 
Bently v. Keyhley % 6 Man & (r. 1039. D 

(3) Plea disallowed. 

(a) Plea alleging that parts of the invention were previously known, and are 
not the subject of letters patent, will not be allowed with pleas denying 
the novelty of the invention as a whole and that the invention was a 
now manufacture within the meaning of the 21 Jac. 1, C. 3. Walton 
v. Bateman, 4 Scott (N.R.) 397 ; 3 Man A G. 773. E 

^ {b) In an action for an infringement of a patent, for six distinct improvements 

in an old machine, the defendants were allowed to plead that two 
parts of the invention were not, nor was either of them, a new manu- 
facture within the statute of James. But the Court refused to allow 
them to plead, that, as to a part, A was the first and true inventor ; 
and that, before the grant of the patent, A aud others publioly used 
and exercised in England a part of the invention. Bently v. Keighley , 

6 Man. & G. 1039 ; 7 Scott (N.R) 987 ; 1 D and L. 944 ; 13 L.J., O.P. 
167. 4 P 

' (c) In an action for infringing *a patent, to whidh J j disclaimer as to part has 

been entered, the defendant will not be a|Bed to plead that the tfttole 
invention was not new, and as also that he undisolaimed part was 
not new. Clark v. Kenrick , 12 M & W. 219 ; 1 D and M* 399 ; 13 
• L.J. t Ex, 6* 0 

44 -I 
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5.—“ Every ground. ... by way of defence ”—( Concluded ). 

1 1.— Pleadings — (Concluded). 

• (d) The Court disallowed a plea that the plaintiff, having petitioned for letters 
patent, represented to the Solicitor-General, to whom the matter was 
referred, that the invention oonsisted of matters mentioned in a paper- 
writing exhibited to the Solicitor-General, who, confiding therein, re- 
ported that the letters patent might be granted ; that after the grant, 
the plaintiff enrolled his specification and falsely described his inven- 
tion therein, and that so, much of the invention as was stated in the 
specification was not part of the invention in the paper-writing and 
letters patent mentioned, and was not part of the invention for whioh 
the letters patent were gran tod. Hancock v. Noyes , 2 C.L.R. 1060 ; 9 
Ex. 388; 23 L.J., Ex. 110. H 

(e) In an aotion by an assign re, a plea that the property is not vested in him 

is bad, as embarasuing, and will be set aside. C ottula v. Soames , 3 
F and F, 93. I 

(f) A plea whioh refers for explanation to drawings not traoed on the record, 

but annexed r,o it, is inadmissible. Betts v. Walker , 14 Q.B. 363 ; 14 
Jur 647. Bee Sealy v. Browne , 14 L.J.Q.B. 169; 9 Jur. 537. J 

(g) A plea that the invention is not of such use to the publio as f o make it a 

sufficient consideration fdr the grant of the letters patent is bad. 
(Ibid). K 

(A) In a suit for infringement it is not open to the defendant to plead that the 
invention was so obvious that no exclusive privilege ought to have been 
granted. 4 A.L.J. 11. L 

(Miscellaneous.) 

(1) Practice— Patent aotion— Shorthand notes - Payment by Solicitor— Solicitor’s 
right to recover from client. 

The question in this appeal was whether a solicitor was entitled to recover 
from his client money paid by him for taking shorthand nqj*»« in a 
patent action. At the beginning of the trial the Judge asked whether 
a shorthand note waH to bo taken. After some discussion the solici- 
tors on both sides agreed with the concurrence of Lhe judge that a 
shorthand note was to be taken and should constitute the record in 
the cause and that the parties should 6hare the expense of having it 
taken. The solicitor paid a moiety of the ersts and now Bought to re- 
cover it from bis clients. On the clients’ objection both the master 
and the judge in chambers refused to include this item in the taxation 
of costs. The objection was based upon the ruling in re Blyth and 
Fanshawe , 10 Q.B-D. 207, that where the cost about to be incurred is 
unusual and may not be allowed between party and party, the soli- 
citor should inform, and take the permission of, bis olient beforehand 
or he will not be entitled to oharge his client with tbe cost so incurred. 

The Court of Appeal (A.L. Smith and Vaughan Williams, L. Il.)'heli that the 
solicitor was entitled to charge his client with this item of oosts. 

A.L. Smith, L.J., sai^that in patent actions which usually involve very oom- 
plioAted ffrd scientific details the cost of taking shorthand notes was 
not at all^lusuai and that the clear effect of the agreement between 
the parties with the sanction of the Court waB bo make the oosts of 
taking shorthand notes costs in the cause and that therefore tbe ruling 
quoted had no application to the case. 
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{Miscellaneous)— (Concluded ) . 

Vaughan Williams, L.J., added that, apart from the consideration that 
, iheoost was not unusual and was ob arguable between party a^d party, 
there was this additional fact that the shorthand notes oonstiluted the 
authentic record in the case and were, as such used by the Judge and 
that the solioitor was entitled to charge his client with any cost® 
incurred by him in supplying authentic records for the use of the 
Judge. Osmond v. Mutual Cycle and Manufacturing Supply Co., 

' • (1899) 2 Q.B. 488 C.A. . ‘ M 

(3) Patents -Sale for £9,000 and royalties —Vendor’s lien in respeot of unpaid 
royalties. 

Plain tiffs sold some patents to Snell for £5,000 and certain royalties, the latter 
guaranteeing certain minimum royalties during the oontinuanoe of 
the patents, the whole to become payable in case of default in respect 
of any minimum. Subsequently Snell sold the patents to a company 
who had knowledge of the plaintiffs’ agreement and paid also the 
• minimum royalty due for one year. But soon after Snell repudiated 

the agreement ; plaintiffs accordingly brought an action for the royal- 
ties — against Spell as damages — against the Company, as purchase* 
money for which they claimed a vendor’s lien. 

Meld, though upon the construction of the pleadings the plaintiffs had not 
irrevocably elected to rescind the agreement they could not sue both in 
damages for the breach and also for the consideration. 

Held also, the plaintiffs bad a vendor’s lien on the patent for unpaid minimum 
royalties. “ The obligation to fulfil the terms of the agreement being 
with regard to the assignees not personal but attaobed to the property 
whioh they acquired with notice of the terms upon which it was held 
by cneir assignor, disabled them from holding the property without 
fulfilling the t-rms. Upon the construction of the agreement, it was 
clearly in tended that the vendor should retain a charge on the property 
and not that he should part with the property completely, looking 
solely to the personal liability of the purchaser to pay the consider- 
ation." Dansk lleky CriJJel Syndtkas Aktwselkskal v. Snell , (1908) 2 
Oh. 127. N 

30. A patentee shall not be entitled to recover any damages in 
Ex m tioi of n res P eo ^ °f aQ y infringement of a patent granted after 

'nocent infringer the commencement of . this Act from any defendant 

from liability for who proves that at the date of the infringement he 

d&mAfZ68 

was not aware, nor had reasonable means of making 
himself aware, of the existence of the patent, and the marking of an article 
with the^wgrd “ patent/' “ patented,” or any word or words expressing or 
implying that a patent has been obtained for the article, stamped, en- 
graved, impressed on, or otherwise applied to the article, shall not be 
deemed to constitute notice of the existence of thapatent unless the word 
or words are accompanied by the year and number of the patent: 

Provided that nothing. in this section shall affect any proceedings for 
an injunction. 
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81. Id a suit for infringement of a patent, the Court may, on the 
Order for inepec- application of either party, make such order for an 
tion, et^., in suit. injunction l * inspection 2 or account 3 * and impose suoh 
terms and give suoh directions respecting the same and the proceedings 
thereon, as the Court may see fit. 

(Notes). 

/. — 44 Injunction* 99 

(1) General principles. 

(d) Consideration of the principles and praotioe of the Court m granting injunc- 
tions in patent cases upon interlocutory motions and at the hearing. 
Bacon v. Jones, 4 Myl. & 0. 433. 0 

(6) When a patentee can show that be has possession of a patent privilege, 
under colour of a title, not evidenced merely by hiB patent, but also 
supported by long and undisputed enjoyment, and can also show that 
the defendant against whom he is proceeding has violated the privilege, 
he shall have immediate relief, and the protection of an interlocutory 
injunction. Hindmaroh’s Law of Patents. P 

(c) The injunction which a plaintiff obtains by decree, is not merely temporary, 
or until further orders, but extends to the whole duration, of the patent 
privilege ; and not only applies to the particular mode of infringement 
proved against the defendant, but to all other modeB in whioh the 
patent privilege may be violated. (Ibid). « Q 

(3) Interim lnj unction— When granted. 

(a\ Iu a suit to restrain the infringement of a patent relating to roller skates, 
the plaintiff moved for au injunction against the defendant until the 
hearing .—Held, that the plaintiff was entitled to an injunotion upon 
giving an undertaking as to damages. Inasmuch as the defendant^ 
trade was only a now one, there would be less hardship in stopping it 
and requiring the plaintiff to give an undertaking as to damages than 
in compelling the plaintiff to rely upon the defendant's undertaking 
to kee& an account of his sales and profits. Plimpton v. Spiller , 4 Ch. 
D. 286; 35 L.T. 656 ; 25 W.R. 162. r 

(6) It depends upon the degree of doubt whioh exists as to the question of 
validity and infringement whether the Court will grant an interim 
injunction. The degree of couveuieuoe aud inoonvenienoe by granting 
an injunction will always be oarefully considered. Birdson v. Me 
Alpine , 8 Beav. 229. g 

(c) The Court will interfere by interlooutory injunction in support of a patent 

right, where the patent is an old one and there has been long and un- 
disturbed enjoyment of it, or where its validity haB been established 
elsewhere, and the Court sees no reason to doubt the result, or where 
the conduct of the defendant has been such that as against him there 
is no reason to doubt the validity of the patent. Dudgeon v*Thomson, 
30 L.T. 244; 22 W.R. 464. And see Dudgeon v. Thomson, 3 App. 
Gas. 34. ^ 

(d) Where there ha|been a length of exclusive enjoyment under a patent, the 

Court will grant an injunotion in the first instance, without previously 
putting the party to establish this right by an action at law ; other- 
wise, where the patent is reoent. Hill v. Thomson, 3 Mer. 622 ; 17 
R.R. 166, tj 
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l a junction (Continued). 

(e) Principles upon which the Court will interfere to proteot a patentee before 
he has established his right at law in the case of patents which have 
' been long used or enjoyed, or will in the case of new pAtents^uspend 
its interference until the tight at law has been established. Caldwell 
v. Vanvlissengen, 9 Hare 444 ; 31 L.J., Cb, 97 ; 16 Jar. 116. V 

(/) Long and exclusive enjoyment, under letters patent, will entitle a party to 
an injunction untii an action can be tried at law. Curtis v. Cutts, 

' • 18 L.J. Oh. 184. V 

(g) Where there is a prttna facie case of an infringement of a patent, the length 

of time which the patent has been enjoyed by the patentee will influ- 
ence the Court in granting an injunction against the parties who are 
alleged so to have infringed his rights. Davenport v. Richard , 3 L.T. 
503, X 

(h) Although it is the ordinary rule of the Court not to graut an injunction, 

unless either the validity of a patent has been established, or tte 
patent has been undisputed for many years the circumstances of the 
case may be such as .to induce the Court to depart from that rule, 
Renard v. Levinstein, 10 L.T. 94. Affirmed, 10 L.T. 177. Y 

(3) Ibid , — When refused. • 

(I) LcJtoG USEtt OP PATENT. 

(a) The Court will not, in the first instance, interfere by injunction to restrain 
the infringement of a patent unless there has been long and uninter- 
rupted enjoyment under it, but will direct an action to be brought to 
try the legal right. Delay in fiiiug the bill is a ground for refusing 
the injunction. Baxter v. Combe , 1 Ir. Cb. B. 284. (And see Betts v. 
Mensies, 10 H.L. CaB. 117 ; 3 Jur. (N S.) 357. Z 

(5) If the answer to a bill to prevent the infringement of a patout deny the in- 
vention" to be new, and also the enjoyment under the letters patent, 
and state (as is the faot) that the specification is imperfectly set forth 
in the bill, the Court will dissolve au injunction previously obtained, 
on affidavit giving the plaintiff liberty to bring an aotion, although 
the defendant admits by his answer that he has made machine upon 
the principle comprised in the letters patent. Curtisy. Cutis, 8 L.J., 
Ch. 184 ; 3 Jur. 34. A 

(c) Although a patent is of long standing, yet, if, from the nature of the alleged 

invention, or the conflicting evidence as to its novelty, its validity 
appears to be doubtful, or if the eVidenoe of exclusive possession is not 
* satisfactory, the Court will not grant an injunction until the title has 

been established at law. Oollard v. Allison , 4 Myl. and 0. 487. B 

(d) After the patentee had obtained a verdict in an Action brought to try the 

validity of the patent, the Court refused to gran tin junction to restrain 
the infringement of the patent, on the ground that a rule nist fora 
new trial had been obtaiued and was pending in the Court of law and 
that the legal title of the patentee was therefore still undecided. 
(Ibid.) 0 

(ii) Delay, Effect of. 

(a) A special injunction, on notioe, to prevent tjio infringement of a patent, 
refused on the ground of delay, notwithstanding the Court bad a strong 
impression in favour of the plaintiff’s right. An injunction was re- 
fused and the plaintiff put to establish his legal rights. Bridson v. 

* Beneeke , 12 Bsav. 1, D 
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— <J injunction 99 —^Concluded ) . 

(6) Where the patent was obtained in 1846, the alleged infringement of it took 
place in 1847, and the bill was not filed for more than two year 
afterwards, the injunction was refused. Baxter v. Combe , 1 Ir. Oh. 
K. 284. E 


2,— “Inspection* 99 

(1) Inspection 

Form of order for inspection m patent oases. See Davenport v. Jepson , 1 N.R. 
807. • F 


(2) //>/</. -of machines sold. 

In a suit to establish the validity of a patent., and to restrain infringement, 
upon an application by the plaintiff for inspection of all the sewing 
machines of every kind ou the defendant's premises, the defendant was 
ordered to verify the several kinds of sowing machines whioh he had 
sold or exposed for sale, and to produce at his solicitor's office of each 
class for inspection by ihe plaintiff’s solicitor, and two of their scientific 
witnesses. Singer Manufacturing Co. v. Wilson, 6 N.R. 506 ; 12 L.T. 
140; 13 W.R. 660. G 

(3) Ibld.—Ot process o&rrled on under Patent. 

The plaintiffs, assignee of a patent for an mvdVition for grinding m|al and flour, 
by their specification claimed the disoovery of a new prooess or product, 
but not any novelty in machinery. They obtained an order for inspec- 
tion of the prooess of the defendants, in pursuance whereof they had 
taken ninety-three samples. The defendant applied for an order giving 
them a like liberty to inspect the process of the plaintiffs and to take 
samples : — Held, that botb the Court and the defendants would be at 
a disadvantage if the latter were not in a position at the hearing to 
describe the process whioh the plaintiffs aotually oarned on under their 
parent, and that therefore the defendants ought to be allowed to have 
the inspection for whioh they asked and to take samples. Germ 
Milling Co. v. Ilobinsan , 66 L. J., Cfa. 287; 53 L.T. 696; 34 W.I^,194.H 

(4) Grounds of application for order for. 

(а) The Court ^ill not grant an order for an inspection of a machine, upon an 

affidavit, that the machine used by the defendant is the same for 
which the plaintiff has obtained a patent. Shaw v. Bank of England , 
22 ii.J., Ex. 26. I 

(б) In an action for the infringement of a patont for a mode of making veneers 

or mouldings, the Court refused to order an inspection of the defend- 
ant’s manufactory fcnd machinery, it beiug doubtful, on the plaintiff's 
affidavit, whether his patent was for the kind of veneering or for the 
process by which it was done, and the defendant positively swearing 
ihat he used no machinery in the process. Meadows v. Kirkman, 
29 L.J., Ex. 205. J 

(c) In an action by an assignee of a patent against the publisher of a newspaper 
who had bought and used the article, the plaintiff having applied to 
the Court to compel tho defendant to “ permit the plaintiff, his 
manager and witnesses, to inspect the type of the defendant used by 
him in printing the newspapor and if necessary to take spooimens for 
ihe purpose of being analjsed, in order to produoo evidence at the trial 
of tho cause," ihe Court refused the application. Patent Type-found- 
ing Co . v. Walter, 6 H. <fc N. 192 ; 29 L,J., Ex. 207 ; 6 Jur. (N.8.) 103; 
1 L.T. 382. > K 
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2 . — 4 1 inspection ' ’— ( Concluded ) . 

id) But the plaintiff subsequently filed a bill in equity against the defendant, 
and an order was made for inspection and the delivery of a oorn potent 
portion of the type for (be purposes of analysis. S.C. Johns, 727 ; 8 
W.R. 968. h 

is) The Court must be satisfied, that the plaintiff has made out suoh a oase as 
at the hearing of the cause he will obtain the relief prayed, and that 
the previous inspection required by him of the defendant was material 
to suoh a oase, before it will grant inspection of his process by which 
an alleged infringement of a patent was to be made out. Piggot v. 
Anglo American Telegraph Co , 19 L.T. 46. M 

if) An order will not be made on the application of a plaintiff in a suit to 
restrain an alleged infringement of his patent, for inspection of the 
defendant's works and machinery, unless the C.mrt is satisfied that the 
inspection is essential to enable the plaintiff to prove hi* case. Batley 
v. Kynoch, 44 LJ„ Ch. 89 ; L.R 19 Eq. 90 ; 29 W.R. 62. H 

(5) Application for Inspection of Machines relied on as anticipating plaintiff's 

patent. 

In an action for infringement of a patent the Court has power under 3. 30 of 
the Patents, &o.*Aot, 188:*, to order inspection of a machine in the pos- 
session of the defendant relied on hb evidence of publication of the 
alleged invention within t.ho realm prior to the dato of the plaintiff’s 
patent. Garrard v. Edge (68 L.J. Ch. 397) discussed . Van Berkel v. 
Booth , (1906) 1 Ir. R. 383 ; 21 Rop. Pat. Cas. 673— M.R. 0 

(6) Patent— Account of Profits— Disclosure of purchasers— Practice. 

On an order directing the defendants to account for profit* in a patent Action, 
the plaintiffs sought to have a discovery of the names of the defendants 
customers. The defendants opposed the application on tho ground 
that the plaintiffs might make an improper use of the information 
gathered on discovery ; they also contended that although such dis- 
covery might be given in actions for damages, (See Murray v. Clayton , 
L.R. 16 Eq. 115, American Branded Wire Co. v. Thomson Co., (1888) 
5 Rep. Pat. Case 376, and Leather Cloth Co v Hirschfleld , 1 H & M. 
295) it oould not be given where the plaintiffs had chosen to take suoh 
profits as might be found to have been made by the defendants. P 
It was held by the Court of Appeal in reversal of the judgment of Cozons-Hardy, 
J. that the plaintiffs were entitled to discovery and that the defendants 
had only to thank themselves if any undesirable consequences flowed 

— from the discovery which was necessitated bv their own conduct. 

[Powell v. Birminghdm Vinegar Brewery Co,, H Rep. Pat Oas. i, 
followed ,J Saccharin Corporation v. Chemicals and Drugs Company , 
(1900) 2 Ch. 656, C.A. Q 

(7) Inspection of Books— After verdlot 

The plaintiffs obtained a verdict in an action for tbe infringement of a patent ; 
• # a rule to enter tha verdict for the defendant was discharged, and the 
•defendant appealed. An order was afterwards made for an aooount of 
profits, which was not appealed against, but on the parties appearing 
before the master for the purpose of taking the account, the defendant 
refused to produce his books. The Court made absolute, a rule for 
production and inspection of his books, and for interrogatories, to him, 
notwithstanding the pendency of the appeal, Saxby v. Easkrbrook % 
* 41 L.J., Ex. 113 ;LR,7 Ex. 207 ; 26 L.T. 39 ; 20 W.R, 761. ft 
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(l) General. 


3.—“ Account.” 


«A suit had been instituted by a patentee to restrain the defendants from in* 
fringing his patent, and asking for an aooount of profits made by the 
defendants by sale or manufacture of the materials whioh formed the 
subject of the patent. The validity of the patent, and the fact of 
infringement by the defendants, had been deoided in the plaintiff's 
favour by the Court without a jury. The plaintiff asked, at bar, for 
damages, or for an account of the profits of whioh he had befen deprived 
by reason oE such. infringement. The Court directed an account of 
profits made by the defendants by the infringement, and an inquiry 
what sum ought to be paid by the defendants in respeot of the damage 
sustained by the plaintiff. S.C. 34 L.J. Ch 289. But see De Vitre v. 
Betts, 5N.R. 165. g 

(2) Profits actually made. 

The Court will only direot an aocount to be taken of the profits whioh have been 
actually made by the defendants, and not of the loss which the plain- 
tiff has sustained by the infringement. Ehvood v. Christy , 18 C.B. 
(N.8) 494 ; 31 L.J.C.P. 130 ; 13 W.R. 498. (See Walter v. Lavater , 8 
C.B. (N.S) 162. • T 

(8) Profits— Mode of taking aooount — Fortp of order. 


(а) The plaintiff obtained an injunction restraining defendants from infringing 

his patent for an improved mcchamoal appliance for operating on 
large forgings in steel, and an account of profits was directed. The 
defendants deohued to show by their aooount what were their profits 
before using the plaiutiff’s invention, alleging that their profitB made 

during their use thereof were not wholly attributable thereto: Held 

that the account must show what was the cost of the defendant's for- 
gings both previously to and during the user of the plaintiff's inven- 
tion. Siddell v. Vickers , 61 L.T. 233. 0 

(б) Practical difficulties in working out a decree directing an aooounIK,: the 

profits made by the piratical use of an invention to whioh the plaintiff 
had atf exclusive right. Crosby v Derby Gas Light Co. 3 Myl. & Cr. 
428 ; 3 Jur. 692. y 

(4) Aooount of profits— Disclosure of names of purchasers of goods. 

Whore a patentee has succeeded iu an action for infringement of his patent 
and has obtained an order for an account of profits made by the 
defendant by selling, supplying, or using the articles infringing the 
patent, he is entitled to disclosure by the defendant of the names and 
addresses of the customers of the defendant to whom the infringing 
articles have been sold. Sacharin Corporation v. Chemicals and Drugs 
Go., 69 L J. Ch. 820 ; (1900) 2 Ch. 556 ; 83 L.T. 206 ; 49 W.R. 1; 17 
Rep. Pat. Cas. 612 ; 16 T.L.R. 564. V 


32. Ia a suit for infringement of a patent the Court may certify that 

Certificate of vali- ^e validit y °* fche patent came in question, and if 
dity questioned and the Court so certifies, then in any subsequent suit 2 
C0SiS thereon* j 0 that Court for infringement of the same patent the 

plaintiff, on obtaining a final order or judgment in his favour, shaU^unless 
the Court trying the suit otherwise directs, have his full costs 3 > charges 
and expenses of and incidental to the 9&id suit properly inourred. 
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(Notea). 

Tbe Court may certify. . . .patent " 

(1) Certificate when given. 

(а) To an notion for the infringement of a patent, there was a plea denying the 

novelty of the inveutiou .—Held , at the trial that the validity of the 
patent might be oonsidered a* having oome in quoBtion under this plea, 
so as to entitle the plaintiff to a certificate to that etfeot. Gillett e. 
Wilby , 9 Car. & P. 334. See Gilbert v. Green , 7 M. & W. 347 ; 9 D.P. 
0. 219 ; 10 L.J. Ex. 124. * # X 

(б) If the defendant at the trial consents to a verdict for the plaintiff without 

any evidenoe being given, the Judgo will not certify that the validity 
of the patent oame in question before him. Stocker v. Rodgers, 1 Car. 
& K. 99. Y 

(2) Certificate that validity of patent had oome in question. • 

Where the Court holds that a patent is invalid it will refuse to certify that the 
a validity of the patent came m question. [Haslam Go. v. Hall (5 Rep. 

Pat. Cas. 1, 27), not followed on this point.'] Acetylene Illuminating 
Go. v. United Alkali Go, 71 L.J. Ch. 301 ; (1902) 1 Ch. 494 ; 60 W.R. 

% 361 ; 19 Rep. Pat. Cas. 213— Buckley, J. Z 

2.—“ Subsequent suit . " 

Validity of patent questioned In previous action- Certificate— Bollol tor and ellent 
—Costs. 

An action commenced but not determined at the time a certificate in another 
action is obtained is not a “ subsequent action for infringement ” and 
the plaintiff cannot claim solicitor-aod-cliont costs on the production 
of the certificate of the firsr. determined action. Automatic Weighing 
Machine Go. v. Combined Weighing Machine Co., C Rep. Pat. Cas. 476 
followed. Saccharin Corporation v. Anglo Continental , 1 Ch. 414 ; 
48 W.R. 444 ; 17 Rep. Pat. Cas. 307— Buckley, J. A 

3. — ** Costs. ” 

(1) Validity of patents established in previous actions- 

An action was brought for au alleged infringement of two patents, claiming an 
injunction and damages. The defendant did not dispute the validity 
^ of the patents, but denied the infringement. The defendant, however, 

paid a sum of money into Court in the alternative. At the hearing the 
defendant did not oppose the claim for an injunction, and the usual 
inquiry as to damages was directed to be made. The plaintiffs proved 
the certificate as to the validity of the patents having been questioned 
in previous aotions and asked for costs as between solicitor and olient. 

9 • The defendant applied to the judge to certify that tbe plaintiffs ought 
not to have oosts as between solicitor and olient, on the ground that 
the validity of the plaintiffs’ patent bad not beeu disputed and their 
claim to relief not seriously contested by tbe defendants. Held, that 
the plaintiffs wero entitled to costs of the action as between solicitor 
and client, those of tbe reference us to damages being reserved ; and 
that the fact that the defendant bad uot disputed the validity of the 
, patent, and had by paying money into Court so far admitted bis 
46— J 
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3 . — “ Cost $ 9 '—(Concluded)* 

liability afforded up : ground for granting hirp a certificate depriving the 
plaintiffs oi oosts as between solicitor and client. United Telephone 
Co. v. Patterson , 60 L.T. 315. B 

(2) Certificate that particulars of objections are reasonable -Costa. 

On an application by a defendant for a certificate that the particulars of objec- 
tions delivered by him are reasonable and proper, the Court will 
distinguish between what are objections to the validity of the patent 
and what are merely matters of evidence, and will not allow the costs 
of the latter. Acetylene Illuminating Co. v. United Alkali Go., 71 L. J. 
Ch. SOI. C 

S3. A Court making a deoree in a suit under section 29 or an order 
Transmission of on a P^ition under section 26 shall send a copy of the 
deorees and orders to decree or order, as the case may be, to the Controller, 

the Controller. who shall cause an entry thereof and reference thereto 

be made in the register of patents. 

34* A High Court to which a petition has been presented under 
Power of High section 26 may stay proceedings on, or dismiss, the 

Court to stay prooee- petition if in its opinion the petition would be disposed 

dings, etc. 0 f more justly or. conveniently by another High Court. 

39. (1) In a suit or proceeding for infringement or revocation of a 
Hearing with patent, the Court may, if it thinks fit, and shall on the 
assessor. request of either of the parties to the proceedings, call 

in the aid of an assessor specially qualified, and try the case wholly or 
partially with his assistance. 

(2) A Court exercising appellate jurisdiction in respect of such suit or 
proceeding may, if it thinks fit, call in the aid of an assessor as afoft&Lid. 

(3) The remuneration, if any, to be paid to an assessor under this 
section shall in every case bo determined by the Court and be paid by it 
as part of the expenses of the execution of this Act. 

36. Where any person claiming to be the patentee of an invention, by 
circulars, advertisements or otherwise threatens 2 any 
gcrandtau m threats other person with any legal proceedings or liability 3 

of ^legal proceed- .in respect of any alleged infringement of the patent, 
1D ® * any persen aggrieved 4 thereby may bring a suit against 

him in a District Court having jurisdiction to try the suit, and may obtain 
an injunction against the continuance of such threats, and may recover 
such damage (if any) as he has sustained thereby, if the alleged infringe- 
ment to whioh the threats related was not in fact an infringement of any 
legal rights of the person making such threats : 

Provided that this section shall not apply if the person making such 
threats with due diligence commences and prosecutes a suit for infringe- 
A' of his patent 8 . 
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(NotM). 

/• ~ 44 Remedy la case of groundless threats of legal proceedings /’ 

(I) Restraining threats generally. # 

(a) There is no presumption in Jaw in favour oi the validity of a patent, and 

therefore a patentee is not entitled to publish statements of his inten- 
tion to institute legal proceedings, in ordor to deter persons from pur- 
chasing alleged infringements of his patent, if he has no bona fids 
iuteutioo to follow up his threats by taking suoh proceedings, and the 
Court, will, in such oase, restrain him from making suoh publication* 
Rollins v. Hinks , 41 L.J. Ch. 358 ? L.K. 13 Eq. 355 ; 26 L.T. 56 ; 20 
W.R. 287. D 

(b) A person alleging the invalidity of a patent is not bound to assert his claim 

by scire facias , in order to establish his right to restrain the publica- 
tion of statements by the patentee, threatening with legal proceed- 
ings persons buying articles oi his manufacture alleged to be infringe- 
ments of the patent. (Ibid). E 

• (c) The plaintiffs claimed damages and an injunction against the defendant, 

who was a patentee, and who was alleged in the statement of claim to 
have systematically threatened persons proposing to deal with the 
plaintiff with legal proceedings for an injunction, and in oertain 
specified instances to have warned the plaintiff or his customers against 
infringing his patent. The statement of olaim did not allege that the 
threats and warnings wore given otherwise than bona fide, or that the 
defendant intended to continue his course of action. The defendant 
had not taken any legal proceedings. — Held, that as there was no 
allegation of want of bona fides, the plaintiff could not be entitled to 
damages, and that as there was no allegation that the defendant in- 
tended to continue his threats, the plaintiff could not go into evidonoe 
in support of his claim for an injunction, and ho was therefore non- 
suited. Halsey v. Brotherhood, 49 L.J. Ch. 786; 15 Oh. D. 5U ; 43 
L.T. 866 ; 20 W.R. 9 ; Affirmed, 51 L.J. Ch. 233 ; 19 Ch. D. 386 ; 45 
L.T. 640; 30 W.R. 279. F 

(d) There is no law compelling a man to assert his legal right by action, and 

this applies to patentees who give notice of infringement. (Ibid), G 

(e) In many oases it is a man’s duty to givo notice to persons that they are in- 

fringing bis legal rights before ho brings an action. (Ibid), H 

(/) The Court will restrain a patentee from issuing circulars threatening legal 
proceedings against infringers, unless he will undertake to commence 
proceedings to assert the validity of bis patent ; and the fact that the 
party seeking the aid of the Court was formerly a licensee of the paten- 
tee under the patentee, and had himself concurred in issuing similar 
circulars, does not prevent the Court interfering after the expiration 
of the license. Axmann v. Lund , 43 L.J. Ch. 655 ; L.R. 18 Eq. 390 ; 
31 L.T. 119 ; 22 W.R. 789. I 

(g) Where a plaintiff brings an action to restrain a defendant from issuing 
1 notioes to the plaintiff’s customers that the plaintiff in selling goods is 

infringing the defendant’s patent rights, it is for the plaintiff to prove 
that the defendant's statements aro false ; and if no mala fides is 
proved and no damages could be obtained, the Court will not grant the 
i injunction. If in a judicial proceeding the statements are proved to 
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I-— "Remedy la ease ot groundless threats ot legal proceedings ”—(Ctd.}. 

be false in faot, an injunction would be granted against continuing 
them, as that would be acting mala fide. Burnett v. Tah, 45 L.T. 
743. J 

(h) The plaintiffs were the makers of 11 Kainbow Water Raisers or Elevatora”, 
and they commenced an action for an injunction to restrain the 
defendants from issuing a oircular cautioning the publio against the 
use of suoh elevators as being direot infringements of oertain patents 
of the defendants. The plaintiffs subsequently gave notice of a motion 
to restrain the issue of this oiroular until the trial of the aotion. The 
defendants then commenced a cross action, claiming an injunction to 
restrain the plaintiffs from infringing their patents. — Held , that as 
there was no evidence of mala fides on the part of the defendants, they 
ought not to be restrained from issuing the circular until their aotion 
bad been disposed of, but they must undertake to prosecute their 
action without delay. Household v. Fairbum , 51 L.T. 498. K 

(3) Proof of validity of patent. 

(а) In an action for an injunction to restrain a patentee from issuing threats of 

legal proceedings, the validity of ihe<patent. cannot be tried, the only 
issue in such an aotion being infringement or no infringement. So, 
where the plaintiffs in their statement of olaim alleged that the defend- 
ants’ patent was invalid, such allegation was ordered to be struok out. 
Kurt* v. Spence, 66 L.J. Ch. 919 ; 38 Ch. D. 679 ; 65 L.T. 8lf ; 35 
W.R. 26. L 

(б) An application moved for an injunction to restraiu the publication of adver? 

tisements, which alleged that an invention olaimed by him was an 
infringement of patent rights belonging to the advertisers, and which 
threatened legal proceedings against purchasers from the applicant. 
The respondents, who were the advertisers, raised a case of alleged in- 
fringement by their affidavits, but declined to institute legal ptupeed- 
ings against the applicant in respect of suoh alleged infringement.— 
Held , thaUtho applicant, as a condition precedent to obtaining the 
injunction, must show that there had been no infringement on his 
part ; and that, as the respondents had raised a case of alleged infringe- 
ment by their affidavits in opposition to the motion, the injunction 
would not be granted even though the respondents declined to take 
legal proceedings against the applicant. Barney v. United Telephone 
Co.. 28 Oh. D. 394 ; 52* L.T. 573 ; 33 W.R, 576. M 

(c) Semble , in an actiou to restrain a patentee from isBuiDg threats, the validity 
of the defendant’s patent may be called in question, Kurts v. Spence, 
supra , Disapproved ; Qhallender v. Royle, infra. N 

{d) In suoh an aotion the mere production by the patentee of bis letters patent 
does not prove bis ' 4 legal right ” ; he must support thmr t validity. 
The grant of letters patent to two persons for similar inventions does 
not decide how far the inventions are idencioal. A files his provisional 
specification. B, having at that time made independently a similar 
discovery, oomes the next day with his provisional specification. Sub- 
sequently B obtains letters patent. Afterwards A applies for letters 
patent. A can obtain letters patent only so far as not to cover B's 
invention. Ip esse of two grants to different persons for the same 
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‘ Remedy la esse ot groundless threats ot legal proceedings [Old.). 

invention, the Court is not bound by the dates of the patentB, or by 
the fact that the rival patentees had contested their olaims to priority 
of grant before the law officers of the crown. Kurts v. Spence, 58 L.T. 
438. 0 

(3) Action to restrain threats of legal proceedings —Yalldity of patent— Burden of 
proof. 

1 Where the plaintiff in an action to restrain threats of legal proceedings by any 
person olaimiug to be the paten tee* of an inveution, seeks to establish 
that the patentee is not entitled lo the benefit of the proviso to that 
section, so as to exolude the operation of the former part thereof, the 
burden is on the plaintiff to prove affirmatively that an action com- 
menced and presented by the patentee for infringement of his patent 
is not one in whioh the validity of the patent could beyond all doubt 
be tried. Oraig v. Doxoding , 98 L.T. 231 ; 24 T.L.R. 248 ; 25 Rep* 
Pat. Cas. 259. P 

(*4) Objections to patent— Particulars of objection. 

The plaintiffs brought an action to restrain the defendants, who were holders 
- of various patentB for eleotrio accumulators, from threatening the 
plaintiffs' customers with legal proceedings for infringement, and by 
their statement of olaim alleged that the defendants' patents were 
invalid. No specific statement has boeu made by the defendants whioh 
patents they alleged to be infringed. The defendants, who had not 
delivered a defence, applied for particulars of objections, and the 
t plaintiffs were ordered to deliver particulars of objections within a 

limited time after the defendants had given to the plaintiffs a list of 
the patents on which the defendants intended to rely. The defendants 
appealed* asking for an unconditional order oil the plaintiffs to deliver 
objections : Held, that the order under appeal was right, but that the 
defendants ought also to state that they relied on no other patents than 
those in the list, and that the plaintiffs ought to undertake when the 
list had been delivered to amend their statement of claim so as to define 
the patents the validity of which they disputed. Union Electrical 
Power Light Co . v. Electrical Storage Oo. t 38 Ob. D. Sfcfi; 59 L.T. 
427 ; 36 W.R. 913. 0 

(5) Balance of convenience and inconvenience. 

^ (a) In order to obtain an interlooutory injunction the plaintiff must make out a 

prima facie case , i.e., a oaso suoh that if the evidence remains the 
'same at the heariag it is probable that he will obtain a decree, and 
unless he makes out such a case an injunction will not be granted on 
the mere consideration of the balance of convenience and inoonvenienoe. 
Ohallender v. Royle, supra, R 

a motion by a plaintiff for an interim injunction to restrain the defendant 
from issuing threats of legal proceedings for an alleged infringement 
of the defendant's patent, it is not neoessary for the plaintiff to prove 
that he had not infringed the defendant’s patent, but the question is 
one of the balance of convenience and inconvenience and the Court 
will decide according to his opinion whether more harm will be done 
by granting or refusing an injunction. Walker v. Clarke , 56 L.J. 
• Cb. 239 ; 56 L.T. Ill ; 35 W.R. 245. 8 
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2 —“ By circulars, advertisements or otherwise threatens 
(X) Threats of action. 

• (a) If a person claiming to be the patentee of an invention, by circular, adver- 
tisements, or otherwiso threatens any other person with legal proceed- 
ings or liability in respect of any alleged infringement of the patent, 
any person aggrieved may obtain an injunction against the continuance 
of such threats, and may recover damages, if the alleged infringement 
is not, in fact, an infringement, uhIobs the person making such threats 
with due diligence comjnenoes and prosecutes an action for infringe- 
ment of his patent. Patents and Designs Act, 1907 (7Edn. W. 7 0. 29), 
8. 36. See Household and Rosher v. Fairburn and Hall (1886), 
2 R.P.C. 140 ; Driffield and East Riding Pure Linseed Cake Co . v. 
Waterloo Mills Cake and Warehousing Co (1886), 31 Ch. D. 638 ; and 
title Patents. T 

(b) As to what oontitutes a breach of an injunction restraining threats of legal 
proceedings or liability, see Ellam v, Martyn & Co., (1898), 68 L.J. 
(Ch.) 123, C.A. U 

(2) Threats by circulars, advertisements or otherwise— Private letter. 

Threats “ by circulars, advertisements, or otherwise” include threats by private 
letter to the person charged .with infringement the words “or other- 
wist*” not being restricted, on tho ejusdem generis principle, to “ other 
means such as circulars or advertisements”. The solicitors to the 
defendants, a company, sent a letter to the plaintiffs, another oompany, 
alleging an infringement of patents claimed by the defendants, and 
stating that unless the plaintiffs forthwith discontinued the infringe- 
ment, legal proceedings would be taken. The defendants not having 
followedLup the letter by legal proceedings, the plaintiffs brought an 
action for an injunction, to restrain them from making or continuing 
threats of legal proceedings. The defendants delivered a defenoe 
alleging that the plaintiffs bad infringed the patents, but afterwards, 
by amendment, struck out the allegation; Held that the plaintiffs 
were eittitled to a perpetual injunction, with Cv.»sts, Driffield Linseed 
Cake Co. v. Waterloo Mills Co., 65 L J. Ch. 391 ; 31 Ch. D. 638 ; 64 
L.T. 210; 34 W.K. 360. Y 

<3) Threats contained in letters in Answer to inquiries— Privileged communications. 

A “threat” within the meaning of this section may be oootained in letters 
written bona fide in answer to inquiries made about a patent. Such 
a letter cannot bo considered as a privileged communication. The 
words “or otherwise ” in the section are not to be classed as ejusdem 
generis with “circulars or advertisements” ; they are extended by the 
words which precede them, and not confined by them. Driffield and 
East Riding Linseed Cake Co v. Waterloo Mills ; Combined Weighing 
Machine Co , and Barrett v. Day , all supra, approved ; Skinner v. 
Shew , 62 L.J., Ch. 196 ; (1893) 1 Ch. 413 ; 2 R. 179 ; 67 DZT. 696; 41 
W.R. 217— C.A, W 

(4) Threats, vhat, are— “ Without prejudice.!’ 

Although a threat, to oome within this seotion must not be merely a warning 
about something that is going to be done, it need not be limited to 
what has passed. There must be, at the time the threat is made, 
something in respect of which an action oould be brought by the 
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By circulars, advertisements or otherwise threatens "—(Concluded)* 

person threatening. A letter written “ without prejudice ” alleging 
, infringement is continued, is a threat within the act. Or, if the parties 
arrange a meeting “without prejudice,” and similar words are spoken, 
this also is such a threat. Kurt * v. Spence, 57 L.J. Ch. 238; 58 
L.T. 438. Y 

(5) Letter— No reference to patents. 

A iptter may constitute a threat of legal proceedings under this Beotion although 
it does not in t< rrns idler to any patent or state that patent rights 
have been infringed. Doughlass v .* Pintsch's Patent Lighting Co., 65 
L.J. Ch. 919 ; (1897) 1 Ch. 176 ; 75 L.T. 332 ; 45 W.K, 108. 

3.— "Legal proceedings or liability 

Injunction to restrain threats— Threats of proceedings by persons other than 
person enjoined— Breach of injunction. # 

An order restraining the defendant, his servants and agentb, from threatening 
the plaintiffs or any of their customers with “ any legal proceedings or 
liability ” in respect of the manufacture, sale, or purchase of a certain 
patented article, ^is not disobeyed by the circulation by the defendant 
of a pamphlet with his name thereon as agent for a third person, con- 
taining anotioc signed by the third person, and stating that he waBlhe 
exclusive maker of tho article, and it was his intention to prosecute all 
infriDgers of his patents (dissentient# Ohitty , L.J,). Ellam v. Martyn , 
68 L.J. Ch. 123 ; 79 L.T. 510 ; 47 W.R. 212 ; 16 Rep. Pat. Oas. 28 ; 
15 T.L.R. 107. Z 

Held , by Chitty, L.J., agreeing with tiomer, J., that the injunction was not 
restricted to throats of proceedings to be taken by the defendant him- 
self, aud.that the circulation of the pamphlet in question was a broach 
of the injunction. (Ibid). 

4. Person aggrieved." 

Circulars issued in general terms—” Person aggrieved.” 

A patentee brought an action against a second manufacturer for passing off his 
goods as those of the plaintiff. He also issued, m the boxes contaiuing 
his own goods, the following circular; — “ Notice to grocers and othero 
— Information of extensive violation of Mr. Win. Edge’s patent rights 
has been received. All parties are warned not lu infringe these rights 
— R <Ss R.C. Winder, Solicitors, Bowker’s Row, Bolton England. 1 ' A 
third manufacturer, commencing to sell similar goods and fiuding that 
some of his customers bad received the circular, brought an action to 
restrain the patentee from issuing threats and for damages : Held, 
that the oircular did not refer to future infringements only, and that 
it was issued under such oiroumstances that persons who received it 
must have considered that it applied to the second aod third manu- 
facturers ; that it was therefore not a general warning such as a patentee 
might be justified in issuing, but was a threat, and that the third 
manufacturer was a person aggrieved and entitled to bring the action. 
Challender v. Hoyle, 56 L.J. Ch. 995, explained — Per Lvndley , L.J . 
This section applies to throats b\ the owner of an invalid patent. 
Johnson v. Edge, 6L L.J. Ch. 262; (tW2) 2 Oh. 1 , 66 L.T. 44; 40 
, W.R. 437. A- B 
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5.—" Provided . . . . with due diligence . . . . patent 99 

(1) “ Due diligence.” 

# 0, a patentee, brought an action against E, a prior patentee of a similar inven- 
tion, to restrain E from issuing threats of legal proceedings against 
peraous selling C’s patent article. Shortly after G had sued out biB 
writ, but before it had been served, E had commenced an aotion for 
infringement against the P. Co., who were selling C’s articles. Held, 
that the aotion mentioned in the proviso as taking a case out of the 
section need not be an action against the person who is sbing to res- 
train the threats,, butthat an aotion for inf ringement honestly brought 
with reasonable diligence against any of the persons who have been 
threatened, will, if duly prosecuted, satisfy the proviso. That in con- 
sidering whether such a aotion is brought with due diligence, the 
time of issuing the threats, and not the lime when the party bringing 
the aotion firBt knew of the acts which ho alleges to be infringements, 

f is the period to be looked to. Ohallender v. Royle, 56 L.J. Ch. 996 ; 

36 Ch. D. 425 ; 57 L.T. 734 ; 36 W.R. 357. 0 

(2) Prosecuting action with due diligence. 

On 19th April, 1904, the plaiutiffs issued their writ for an injunction to restrain 
an alleged infringement by the defendants of their letters patent* for 
improvements in golf balls, by selling balls known as Bpringvale Eagle 
and Bpringvale Hawk. On 8th June, 1904, the plaintiffs inserted in a 
golfing paper a statement that it had oome to their notioe that golf 
balls known as the Bpringvale Eagle and Bpringvale Hawk were being 
offered for 9ale “ m infringement of letters patent belonging to the 
Haskell Co. ” ; that actions had been commenced to restrain suoh 
infringement ; and that the plaintiffs would enforce their rights against 
all persons buying or Belling or otherwise dealing in or using suoh 
infringing balls. The plaintiffs were also alleged to have issued oirou- 
lars to dealers in golf balls. On 20th May the plaintiffs delivered 
their statement of claim. On 13th June the defendant (who not 
yet put in their defence) served notice of motion to restrain the plain- 
tiffs until the trial of the aotion from representing by advertisement or 
otherwise that the golf balls made and Bold by the defendants as 
Springvale Eagle and Bpringvale Hawk were infringements of any 
patent belonging to the plaintiffs : Held, dismissing the motion, that 
it oould not be said that the plaintiffs had not *• with due diligence ” 
oommenoed and- prosecuted their action; and seoondly, that the adver- 
tisements and circulars wero not a contempt of Court. Haskell Golf 
Ball Oo. v. Hutchinson, 21 Eep. Pat. Cas. 497 ; 20 T.L.R. 603— 
Buckley , J . D 

(3) Right of aotion— Costs. 

The remedy of the threatened party is gone so soon as an aotion is, within a 
reasonable time, oommenoed by the patentee to restrain the alleged 
infringement whiob is the*enbjeot of the threats ; but the patentee if 
he does not oommenoe his proceedings in the form of a counterclaim 
to the aotion to restrain the threats, but institutes a separate aotion 
should endeavour to obtain a stay of the first action, and in default of 
to doing may be deprived of his costs thereof. Compound Weighing 
and Advertising Co. v. Auto\natic Weighing Machine Co., 58 L.J. Ch. 
709. E 


* 
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Provided.... with due diligence — patent "—(Concluded). 

(4) Where action for Infringement commenced. 

An action to restrain threats in respect of an alleged infringement of n«patent 
ought not, having regar i to the section to bo commenced after an notion 
to restrain the alleged infringement has been instituted and is being 
prosecuted with due diligeuo?; and if it is so oomrneuced, all proceed* 
ings in it may be stayed as being vexatious. Barrett v. Dap, 59 L.J. 
Oh. 464 ; 43 Oh. D. 435 ; 62 L.T. 597 ; 38 W.B. 362. P 


Miscellaneous. 

87. Where, after the compaencement of this Act, a patent is granted 
Grant of patents to fcwo or mor0 Persons jointly 1 ' " they shall, unless 
to two or more per otherwise specified in the patent, be treated for the 
80n8 ’ purpose of the devolution of the legal interest therein - 

as joint tenants, but, subject to any contract to the contrary, each of such 
persons shall be entitled to use the invention for his own profit without 
accounting to the others, byt shall not be entitled to grant a license 
without their consent, and, if any such person dies, his beneficial interest 
in the patent shall devolve on his legal representatives. 


• (Notes). 

/.-" A patent la granted to two or more persona jointly. ” 

Grant of patent to two or more persons jointly -Effect. 

(а) When letters patent are grauted to two or more persons, any one of them 

may use iho invention for dh own benefit wiihoufc the oousent of the 
others. Mathers v. Green, 35 L.J. Ch. 1 ; L.R. 1 Ch. 29 ; 11 Jur. 
(N.8) 845; 13 L.T. 420 ; 14 W.R. 17. G 

(б) Where a patent is vested in trustees upon trust for sevoral teuants in 

common or joint tenants, queere, whether any one of them is at 
liberty to work the patont on his own account. Hancock v. Bewly , 
1 Johns, 601. ® 

(<?) Semble, that joint owners a patent are answerable for losses occasioned 
by their oo-adventurers only to the extent of thoir respective shares. 
Lovell v. Hicks, 2 Y, & Coll. 481 ; 6 L.J. Ex. Eq. 83 ; 5 id. 101. I 


Novelty of inven- 
tion. 


38. (l) An invention shall be deemed a new 

invention 1 within the moaning of this Act 


(a) if it has not, before the date of the application for a patent 
thereon, been publicly used in any part of British India, or 
• Been made publicly known/* 1 in any part of British India, and 


(6) if the inventor has not by secret or experimental uses made 
direct or indirect profits from his invention in excess of such 
an amount as the Court or the Governor General in Council, 
as the case may be, may, in consideration of all the oircum* 
stances of the case, deem reasonable. 


46 ~K 
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(2) The public use or knowledge of an invention before the date of 
the application for a patent thereon shall not be deemed a public use or 
knowledge within the meaning of this Act if the knowledge has been 
obtained surreptitiously or in fraud of the true and first inventor 3 or has 
been communicated to the publio in fraud of such inventor or in breach of 
confidence : 

Provided that such inventor has not acquiesced in the publio use of his 
invention, and that, within six months after the commencement of that 
use, he applies for a patent. ' 

(Notes). 

N.B.— See notes under S. 2, supra. 

l.~-*‘New invention 

See oases noted under S. 3 at pp. 14—20, supra. 

2.—' 1 Publicly used . . . . Publicly known,' 9 
[See oases noted at pp. 20, 21, under S. 3, supra.] 

(I) Prior publication and user. 

(а) A few months before the date of a patent for an improvement in paddle- 

wheels, two pairs of the wheels were made for a party (to whnm the 
patent was afterwards assigned) by an engineer and his workman at 
* his own manufactory, under the direotions of the patentee, and under 
an injunction of seoreoy, the engineer being paid for them by the 
party ; when finished they were taken to pieces, packed up, and 
shipped for a foreign port, where, aooording to his directions, they 
were put together and used (after the date of the patent) in steamboats 
belonging to a oompany, of which he was the manager and principal 
shareholder: Held, that this was not suah a publication of tf*^inven. 
tion as to avoid the patent. Morgan v. Seward, 2 M. and W. 644 ; M 
and H. 66 ; 6 L.J. Ex. 163 ; 1 Jur. 527. J 

(б) A neoessary and an unavoidable disclosure of an invention to others, if 

made in the course of mere experiments, is not suoh a publication as 
will avoid the subsequent grant of a patent, though the same dis- 
closure, if made in the oouree of a profitable use of an invention pre- 
viously ascertained to be useful would be a publication ; but an 
experiment performed in the presence of others, which not only turns 
out to be successful, but actually beneficial in the particular instance, 
is not ueoessariiy a publication, so as to constitute a gift of the inven- 
tion to the world. Newall and Elliot , In re , 4 O.B, (N.8.) 269 ; 27 
L.J. C.P, 837 ; 4 Jur. (N.B.) 562. K 

ic) B, applied for a patent for improvements in making capsules^ IJoime delay 
ooourred in the offioe, and between the time of the application for and 
the issuing of the letters patent, B manufactured a quantity of the 
articles, in the making of whioh he had discovered improvements. 
They were made by his own workmen, and were not intended for sale 
before the patent was granted, nor were they sold. Held, that this 
did not invalidate the patent. BeUe v. Menem 28 L. J. Q.B. 861 ; 
6 Jur. (N.B) 1104* „ . L 
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2 , — • 1 Publicly used . . . . Publicly kno wa * •— (Concluded!, 

(d) It the inventor of a maobine lends it to another in order to have it» quali- 
ties tested, and that person uses it for some weeks in a public work- 
room : this is not giving the invention suoh publicity as to depftve the 
Inventor of his right to obtain letters patent for it. Bentley v. Fleming, 

1 Car. & K. 687. See also, Hills v. London Gqs light Co., 5 H. & N. 
312 ; 29 L.J. Ex. 409. M 

(2) Nature of public knowledge. 

' (a) .Prior knowledge to avoid a patent, must be knowledge equal to that required 

to be given by a patent ; th&t is, ^uoh knowledge as will suable the 
public to perceive the very discovery, and to carry the invention into 
practical use. Hills v. Evans , 4 Do. G.F. & J. 288 ; 31 L,J. Ob. 457 ; 

8 Jur. (N.8.) 625 ;.6 L.T. 90. N 

(6) A prior publication, to have that offset, must be one from whioh a person 
with ordinary knowledge would be able praotioally to apply the dis- 
covery without further experiment. (Ibid). 0* 

<c> To avoid a patent on the ground of prior publication, it is not enough that 
• the invention has been published ; it must have been made public to 

such an extent that a knowledge of it may be assumed among persons 
conversant with 4be subject. Plimpton v. Spiller , 47 L.J. Oh. 211; 

• 6 Ch. D. 412 ; 37 L.T. 56 ; 26 W.R. 286. P 

(cf) The prior publication must contain a description equivalent to a sufficient 
specification. (Ibid). Q 

(3) Knowledge of patentee. 

(а) Although a party may believe himself to be the first aDd original inventor, 

yet he cannot shelter himself under wilful ignorance, but will be 
fixed not only with what he know, but with that whioh he might have 
known had he made the inquiries whioh it was incumbent upon him 
to make.* HonibaWs Patent , In re, 9 Moore P.O, 878. R 

(б) If an invention becomes (without fraud) known to the public, no subsequent 

• .-j* patent oau be granted for ic. It is not neoessary that it should havo 

been used by the public, as well as known to the public. Patterson 
v. Gaslight and Coke Co., 47 L.J. Ch. 402 ; 3 App. Oas. 239; 38 L.T. 
303 ; 26 W.R. 482— H.L. (E). , 8 

J.— 11 True and first laveator. 99 

N.B.— 8ee oases O and P at p. 14, under 8. 2. supra. 

First and original inventor. 

^ A —means a person who could olaim the merit of the first invention 

without reference to the user. HanibalVs Patent, In re, 9 Moore P.O* 
378. T 

39. If a patent is lost or destroyed, or its non -production is account- 
Loss or destruo- * or satisfaction of the Controller, the 

tion of patent. Controller may at any time, on payment of the pres- 

cribed fee, seal a duplicate thereof. 


40. (l) The exhibition of an invention at an industrial or inter- 
national exhibition, certified as such by the Governor 


Provisions as to 
exhibitions. 


General in Council, or the publication of any descrip- 
tion of the invention during the period of the holding of 


the exhibition, or the use of the invention for the purpose of the exhibition 
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in the place where the exhibition is held, or the use of the invention 
daring the period of the holding of the exhibition by any person Elsewhere, 
without the privity or consent of the inventor, shall not prejudice the 

right of the inventor to apply for and obtain a patent in respect of the 

invention or the validity of any patent granted on the application : 

Provided that— 

{a) the exhibitor, before exhibiting the invention, gives the Con- 
troller the prescribed notice of his intention to do so ; and 
(b) the application for a patent is made before or within six months 
from the date of the opening of the exhibition. 

(2) The Governor General in Council may, by notification in the 

Gazette of India , apply this section to any exhibition mentioned in the 

jiotifioation in like manner as if it were an industrial or international 
exhibition certified as such by the Governor General in Council, and any 
such notification may provide that the exhibitor shall be relieved from the 
condition of giving notice to the Controller of hi 9 intention to exhibit, and 
shall be so relioved either absolutely or upon such terms and conditions 
as may be stated in the notification.* 

41. The trustees of the Indian Museum may at any time reqyire a 

Models to be fur- a P atenfcee fc o furnish them with model or sample 1 
niBhed to Indian of his invention on payment to the patentee of the 
Moseum. cost the manufacture of the model or sample, the 

amount to be settled, in case of dispute, by the Governor General in 
Council. 

M. (1) A patent shall not prevent the use of an invention for the 
Foreign vessels in P ur P°ses of the navigation of a foreign vessel vntBin 
British Indian 4he jurisdiction of any Court in British India, or the 
* * use of an invention in a foreign vessel within that 

jurisdiction, provided it is not used therein for or in connection with the 
manufacture or preparation of anything intended to be sold in or exported 
from British India. 

(2) This section shall not extend to vessels of any foreign State of 
which the laws do npt confer corresponding rights with respect to the 
use of inventions in 'British vessels while in the ports of that State, or 
in the waters within the jurisdiction of its Courts. 

PART II. 

Designs. 

BeQUtration of Designs. 

48* (l) The Controller may, on the application of any person claiming 
Application for fco be fche P r °P riefc o r2 of any new or original design* not 
registration of de- previously published 4 in British India, register the 
8, * nft design under this Part, 
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(3) The application must be made in the prescribed form and must 
be left at the Patent Office in the prescribed manner and must be accom- 
panied by the prescribed fee. # 

(3) The same design may be registered in more than one class, and, 
in case of doubt as to the class in whioh a design ought to be registered, 
the Controller may decide the question. 

i (4) 3Jhe Controller may, if he thinks fit, refuse to register any desigp 
presented to him for registration ; but any person aggrieved by any such 
refusal may appeal to the Governor General in Counoil. 

(5) An applioation whioh, owing to any default or neglect on the part 
of the applicant, has not been completed so as to enable registration to be 
effected within the prescribed time shall be deemed to be abandoned. 

(6) A design when registered shall be registered as of the date of fchfr 
applioation for registration. 

(Notes). 

^ /.— 4 4 A pplication tor registration of designs . M 

(1) Classification of goods. 

(а) For the purposes of the registration of designs goods shall be classified in 

the manner specified in the fourth Schedule to the Indian Patents and 
Designs Rules, 1912, 

(б) If any doubt arises as to the class to which any particular description of 

goods belongs, it shall be determined by the Controller. [Rule 26, 
Indian Patents and Designs Rules, 1912.] U 

(2) Applioation to register a design. 

(а) An applioation under 8. 43 of the Aot for the registration of a design shall 

be made on Form 14, (See 2nd Schedule to the above Rules) and Bhall 
be accompanied by four copies of the design and shall be dated and 
signed by the applicant or his agent. 

(б) The applioation shall state the class in which the design is to be registered, 

and the artiole or ar tides to which the design is to be applied. Where 
it is desired to register the Bame design in more than one class, a 
separate application shall be made in each class. 

(c) It so required by the Controller, the applicant shall state the purpose for 
whioh the a r tide is used and tho material or predominating material 
of whioh the artiole is made, and shall give a brief statement of the 
novelty claimed for the design. [Rule 28 Ibid, ] Y 

(3) Copies and specimens of designs. 

1. The four Copies of the design which in accordance wiib rule 28, supra most 

accompany the applioation shall be exactly similar drawings, photo 
graphs, tracings, or other representations of the design, or shall be 
specimens of the design. 

2. Bach representation shall show the complete design and Bhall be on paper, 

or mounted on paper, of a size of 13 by 8 inches, and on one'Bide ou)y. 
Drawings or tracings Bhall be made in black ink. 

3. When the specimens are not in the opinion of the Controller, suitable for 

• record in the offioe, they shall be replaced by representations, 
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“ Application for registration of designs "—(Concluded). 

4, II the Controller in any case so requires, he shall be supplied with one or 
more representations or specimens of the design in additlop to those 
supplied with the application. 

6. Where words, letters, or numerals are not of the essenoe of the design, they' 
shall be removed from the representations or specimens* [Buie 29, 
Ibid.] V 

(4) Acceptance. 

Upon receipt of an application for registration, the Controller shall consider it,> 
and if he thinks there is no objection to the design being registered, he 
may aooept it. [Buie U0 t Ibid.] X 

(5) Objections. 

If after consideration of the application any objections appear to the Controller, 
a statement of those objections Bhall be sent to the applicant or his 
agent in writing, and unless within one month the applicant or his 
agent applies for a heariug he shall be deemed to have withdrawn his 
application. [Hule 31, Ibid.] Y 

(6) Decision of Controller. 

The deoision of the Controller ac such hearing as aforesaid shall le communi- 
cated to the applicant or»hiB agent in writing, and if he objects to 
such decision, he may within one month, should heoonsider it neces- 
sary for the purpose of appeal, apply upon Form 15 [See Soh. II, Indian 
Patents and Designs Buies, 1912] requiring the Controller to state in 
writing the grounds of his deoision and the materials used by him in 
arriving at the same. [Buie 32, Ibid.] Z 

(7) Date for appeal. 

Upon receipt of suoh form, the Controller shall send to the applicant or his 
agent suoh statement as aforesaid in writing, and the date when Buoh 
statement is sent shall be deemed to be the date of the Controller's 
deoision for the purpose of appeal. [Rule 89. Ibid.] A 

(8) Non-completion wtyhln six months. 

An application which, owing to any negleot or default of an applicant, has 
not been completed so as to enable registration to be effected . within 
six months of the date of application, shall be deemed to be abandoned* 
[Rule 34, Ibid.] B 

2..— “ Proprietor. * 

(1) Proprietor-Definition. 

See 8. 2, supra 

<2) Application by whom made. 

(a) The section of the Patents and Designs Act, which empowers a proprietor 

of a design to obtain an order for its registration, is this seotion. 
25 A. 493 (496), D 

(b) From the words of this section it will bo seen that the only person who is 

entitled to have a design registered under the Act is the proprietor for 
$6 the time being of the design. (Ibid.) g 

(c) In this case, as the design had been previously published in India, vig. t to 

the Parsec merchant, the plaintiffs were not the proprietors of the 
design, and the design was not a new and original design. (Ibid]. F 
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. 3--~ u New and original design." 

(1) H«r tad original d^dga. ’ , ' 

(а) for registration Chare mast be a — . 36 A. 103 (496). , 'ft '' 

(б) The portrait of a well-known public character, copied from a photograph 

and applied as a design upon earthenware, is not a new and original 
design within the meaning of the copyright of Designs Act. Adam \ 
v. Clmentson, 13 Oh. D. 714 ; 27 W.R. 379. K 

(2) Perforated picture easting a shadow. 

The plaintiff claimed to be the proprietor of a subsisting copyright in a oertaln 

• " book’ 1 with a pioture or design entitled “ The Ohristograph,” which 

was duly registered. The so-called book was an envelope, with the 
title printed thereon, containing a piece of oard-board, perforated in 
such a way that the Bhadow oast by it on a wall, or otherwise,*rooghly 
imitated a well-known pioture. The envelope contained also some 
descriptive lines, whioh were not olairaed to be original. The plaintiff 
complained that tho defendants were selling a similarly perforated card, 
accompanied by the same lines, and enclosed in an envelope bearing 
as a title “ The Bibliosoope, or Shadowgraph," whereby the sale of the 
plaintiff’s article had been diminished. The defendants denied the 
alleged copyright, and also that the plaintiff was the first inventor of 
the design : Held , that the design was not original, and waa not 
capable of being proteoted by the statute ; that the title only was 
registered, and waB the plaintiff’s property. As, however, that had not 
been adopted by the defendants, the plaintiff’s ease wholly failed. 
Cable v. Marks, 52 L.J. Ch. 107 ; 47 L.T. 432 ; 81 W,B. 221. I 

(3) Combinations. 

(a) A new combination of old patterns may be a new and an original design, 
so as to be susceptible of registration under 5 & 6 Vice,, o. 100. Bar - 
rtson v. t'aylor, 4 H. & N, 815 ; 29 L.J. Ex. 3 ; 5 Jur. (N.8.) 1219. J 

(5) There is little or no analogy between a patent and a design, [Ibid), R 

(c) A registered a design for ornamenting woven fabrics. The design waa 

applied to a fabric woven in cells, called " The Honeycomb Pattern,*' 
and it consisted erf a combination of the large and small hooeyoomb, 
so as to form a large honeyoomb stripe on a small honeyoomb ground. 
The large honeyoomb was not new, but they had never been used in 
combination before A registered his design. Other fabrios had been 
woven with a similar combination of a large and small pattern. 
Held, that the design was a new and an original design [Ibid), L 

(d) An article of manufacture to which a new design is applied (whether such 

desiga is single or the result of a new combination of old and known 
designs) is not itself a design within the meaning of the statute, and 
oannot be proteoted by registration. (Ibid.) See Holdmorth v. 

' CreaM , post, ool. 531. H ' 

(q) \ combination of known things may prodnoe a new and. original design* 
Beg v, Fitmm , 3 H. & N. 804n ; lfi J.P. 570. R 

(4) How made. 

' Four old designs were respectively applied to three ribbons, and to a hotter 
and the three ribbons were then united by the button, so as to foi*|pi ; 1 
badge. The badge was registered, held , that this union did not 
amount to a new design within the statute. Mullomy v. 8t4V€f u, 

• , 10 L.T. 190. / 



im'QfUkf. , ,- 

A newly-invented brick, the utility of wbioh oonristf 


. - ,* * if 

ini 'its being so .taped, 


that when several brioks were laid together in building,* a serirtof 
pertures were left in the wall, by wbioh the air was admitted to 
circulate, and a saving in the number of bricks required Was effected, 
is a design oapable of being registered . Rogers v. Driver , 16 Q.B. 102; 
20L.J. Q.B. 31. - ‘ \ * 4 P 

, (6) Marks. 

Where a plaintiff who had. filed a bill to restrain the sale of certain articles Of 
improved furniture, was shown to have sold similar artioles ‘without 
having the word 11 registered” and the date o! registration notified OH 
such articles, his bill was dismissed with oosts. (Ibid.) Q 

(7) Mode of description— Combination. 

The same nicety is not required in registering patterns or designs afi in dcBorib- 
* ing inventions sought to be protected under the patent laws. Boldi- 

worth v. M’Crea, 36 L.J. Q.B, 297; L.R.2 fi.L. 880; 16 W.R. 226. R 

(8) Registration with particular thing. 

Semble , that where a mau chooses to register his design with a particular thing, 
he cannot afterwards be heard to say that he claims the design as dis- 
tinguished from the thing., Barron v. Lomas, 28 W.R. 973. 8 

4.—" Not previously published. 99 

(1) Design-Nature— Publication. 4 

(а) The design must be a new and original design. 25 A. 498 (496). I 

(б) It must not have been previously published in British India. (Ibid). 0 

(2) Sanding design to person not In confidential relation to proprietor. 

If a design is oommunioated to a person who is not ia any confidential relation 
to the author or proprietor of the design, it would seem that suob com- 
munication would constitute a publication and form a bar of the 
subsequent registration of the design. (Ibid). *y 

41. Where a design has been registered^ in one or more olasses of 

' Registration of g0od8 ‘ the a PP lication of the proprietor of the design 
designs in new to register it in some one or more other olasses ■ shall 
oU ® MB ‘ not be refused, nor shall the registration thereof be 

-- invalidated — 

. (a) on the ground of the design not being a new and original design, 

. , . by reason only that it was so previously registered ; or 

(6) on the ground of the design having been previously published 
. in British India, by reason only that it has been applied to 

goods of any olass in wbioh it was so previously registered. '•», 

, Certificate of re- M. (1) The Controller shall grant a certificate of 
gistration, registration to the proprietor of the d^ gn when j 

1 J • registered. 

Th| Controller may, in ease of loss of the original certificate, or 
in aj»y <Jtl^ef oaee in whioh h? deems it expedient, furnish one or mote 
ooplee of the oertifioate, . 





JfMi htft&torporafced with and form part 6f the register of deeigas ufidgr 

* 

$) ifie register of designs shall be prtma facte evidenoe of toy 
matted by this Act directed or authorised to be entered therein. 


Copyright m Registered Designs, 

JPt> (1) When a design is registered, the registered proprietor Of ftp 
l&yyngbt on yogis- design shall, subject to the provisions of this Aq$ f b*% 

♦trafcion. copyright m the design during five years from fcbd 4*t£ 

of registration 

(2) If within the prescribed time before the expiration df the said fS&i 
years application for the extension of the period of copyright is madP to 
the Controller m the prescribed manner, the Controller shall, on payment 
* of the prescribed fee; extend the period of copyright 1 for a second period 
of five years from the expiration of the original period of five years. 

{$) If within the prescribed time before the expiration of suoh second 
period of five years application for the extension of the period of copy* 
right is made to the Controller in the prescribed manner, the Controller 
may, subject to any rules under this Aob, on payment of the prescribed fee, 
e$fcea<£ the period of copyright 1 for a third period of five years from the 
expiration of the second period of five years 

(Note). 


#.— M Bxtoad the period of copyright. ” 


fitted «M ef period of copyright in registered design. 


Application* under 8. 47, sub-Ss (2) and <8), of the Act lot the extension of Ibg 
period of copyright m registered designs may be made at any tutyienf 
mom than sin months and not dess tb&» one month before the tnnepf 
the expiry of the copyright, Thy application shall he made on tfctty 
16. (Second Schedule to the Indian Patents end Designs Bulla, 
1SI9.J {Bale 36, The Indian Patents and Designs Boise, W 



aiiMMn* * C. <t) Before delivery on sale oi any artfolafcJto 
MW^rj on whieb a registered design has been applied, ‘ 
prietor shaft— 


if 


(a) (if wpwMWiatioo| or specimens were not . 
OlO# W jWAtteattan), furqwhed to$ie 
misJs&f of exact rcpfijifwf 
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of tbe design ; and, if he fails to do so, the Controller may 
erase his name from the register, and thereupon the copyright 
« in the design shall cease ; and 

( 6 ) cause each such article to be marked with the prescribed mark * 
or with the prescribed words or figures, denoting that the 
design is registered ; and, if he fails to do so, the proprietor 
shall not be entitled to recover any penalty or damages in. 
respect of any infringement of bis copyright in the design 
unless he shows that he took all proper steps to ensute the 
marking of the article, or unless he shows that the infringe* 
ment took place after the person guilty thereof knew or had 
received notice of the existence of the coypright in the design. 

«, (2) Where a representation is made to the Governor General in Council 

by or on behalf of any trade or industry that in the interests of the trade 
or industry it is expedient to dispense with or modify as regards any class* 
or description of articles any of the requirements of this section as to 
marking, the Governor General in Council may, if he thinks fit, by rule 
under this Act, dispense with or modify such requirements as regards' any 
such olass or description of articles to such extent and subject'to such 

oonditions as he thinks fit. * 

(Note). 

Cause each such article. . ..mark." 

Marking of articles before delivery on sale. 

Before delivery on sale of any urtiolon to which a registered design has been 
applied the proprietor of suoh design shall oause each such article to 
be marked with the word REGISTERED or with the abbreviation 
REGD- or with the abbreviation RD as he may choose, and alko 
(except in ^the oase of articles to which have been applied designs 
registered in classes 9, 13, 14 and 15) With tbe number appearing on 
the certificate of registration. [Rule, 36, The Indian Patents and 
Designs Rules, 1912.] X 

The disclosure of a design by the proprietor to any other person, 
of disclo- 8U °k oiroum stances as would make it contrary to 
sure on oopyright. good faith for that other person to use or publish the 
design, and the disclosure of a design in breach of good faith by any 
person other than the pfcoprieifir of the design, and the acceptance of a 
first and confidential order for goods bearing a new or original textile 
design intended for registration, shall not be deemed to be a publication 
of the $ 6 *ign sufficient to invalidate the . oopyright thereof if registration 
thereof is obtained subsequently to the disclosure or acceptance. 

4 BO. ( 1 ) During the existence of oopyright in a design, or dUoh shorter 
period not being less than two years from the registra* 
tion of the design as may be prescribed, the design 
shall not be open to inspection exoept by the proprie- 
tor or a person authorised in writing by him, or a person authorised by 


49 . 

Effeot 


Inspection of re- 
gistered designs*. 
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the Controlled or by the Court, and furnishing suoh information as' may 
enable the Controller to identify the design, and shall not be open to the 
inspection of any person except in the presence of the Controller, «or of an 
officer acting under him, and on payment of the prescribed fee; and the 
person making the inspection shall not be entitled to take any copy of the 
design, or of any part thereof : 

, Prgvided that, where registration of a design is refused on the ground 
of identity with a design already registered the applicant for registration 
shall be entitled to inspect the design so registered. 

(2) After the expiration of the copyright in a design, or such shorter 
period as aforesaid, the design shall be open to inspection* and copies 
thereof may bo taken by any person on payment of the prescribed fee. 

(3) Different periods may be prescribed under this section for differ- 
ent classes of goods. 

(Note). 

/. — ** Inspection of Registered designs / ' 

Inspection of designs. 

Registered designs shall not, except as provided by this Section, be open to ius> 
• peotion until five jears after the date of application (or registration. 

• [Rule 87, The Indian Paten rs and Designs Rules, 1912.] Y 

61. On the request of any person furnishing such information as may 
enable the Controller to identify the design, and on 
«?ten™ #t oT copy 0 - payment of the prescribed foe, the Controller shall 
right *• inform siyh person whether the registration still exists 

in respect of the design, and, if so, in respect of what classes of goods, 
and shall state the date of registration, and the name and address of the 
registered proprietor. 

• (Note). 

Information as to . . . . copyright . " 

Request for Information. 

A request for information under this section may be made ou Form IB. (See 
Soh. II, The Indian Patents aud Dasigus Rules, 1912.) If the number 
of the registered desigu is not known, two o >pies of the design, in 
respect of whioh inquiry is made, shall aooompany the application. 
[Rule 38 of The Indian Paten t^and D^pigos Rules, 1912.] Z 

Industrial and International Exhibitions . 

52. (1) The exhibition at an industrial or international exhibition 
Provision as to certified as suoh by the Governor General in Council, 
exhibitions. * or the exhibition elsewhere during the period of the 
holding of the exhibition? without the privity or consent of the proprietor, 
of a design, or of any . article to whioh a design is applied, or the pablioa$6n, 
during the holding of any such exhibition, of a description of a design, 
shall not prevent the design from being registered, or invalidate the regie? 
tration thSreof : 
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»ovid«i wiafc— v ., * 

(а) th& exhibitor, before exhibiting [ the design or arttele, 

• fog a description of the design, gives the Controller Wfc" 
oribed notice of his intention to do so : and 

(б) the application for registration is made before Or within si* ; 
months from the date of the opening of the exhibition. 

(8) The Governor General in Oounoii may, by notification in thef 
Gazette of India , apply this section to any exhibition mentioned in the 
notification in like manner as if it were an industrial or international 
exhibition certified as such by the Governor General in Council, and etty* 
such notification may provide that the exhibitor shall be relieved from the 
condition of giving notice to the Controller of his intention to exhibit, and 
shall be so relieved either absolutely or upon such terms and conditions as 
may be stated in the notification. 


Piracy of register- 
ed design 1. 


Legal Proceedings , r 

58 . (1) During the existence of copyright in any 
design it shall not be lawful for Any person — • 

(a) for the purpose of sale to apply or oause to be applied to 'any 

artiole in any olass of goods in which the design is registered, 
the design or any fraudulent or obvious imitation 8 thereof, 
exoept with the license or written consent of the registered 
proprietor, or to do anything wib£ a view«to enable the design 
to be so applied ; or, 

(b) knowing that the design or any fraudulent or obvious imitation 

thereof ha% been applied to any article without the consent of 
the registered proprietor, to publish or expose or cause to be 

published or exposed for sale that article. 

( 2 ) If any person aots in contravention of this section, be shall be • 
liable for every contravention— 

M to pay to the registered’ proprietor of the design a sum uot 
exceeding five hundred rupees recoverable as a contract debt, pr 
(6) if the proprietor eleots to bring a suit for the reoovery of 
damages for any suoh contravention, and for an injunction $ 
against the repetition thereof, to pay suoh daMag^ as m&y%be 
awarded and to be restrained by injunction accordin g!^ ; ’ 

froyided that the total sum recoverable in respect of any hup desig n 
; under slause (a) shall not exoeed one thousand rupees. , J.yjK ‘ /' 

4 (8) When the Court jmakes a decree in a suit uhdlr 'sub-saeti^ ^^ 

it shall send a oopy of thedeorce to the Controller, who shalloauss; ah \ 
fOtr]r,0i««re<rf to be made in theregisto^of design^ * ;‘H 

;V'' 
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1.— "Piracy ot registered detlga." 

| IV PH| »-*- J Uifrlng«m«at. , 

} A registered a* a design a pattern ooneittmg ot a combination at diMinet 

designs. B slightly altered the combination, bus not so u to affsct 
the general appearance of (be pattern .—Held, that tbjs was an in- 
fringement of the oopynght m the pattern. Jlf'Crea v, £totd8ioorth> 
L Be 6 Gb. 418 ; SIS L T 444 ; 19 W K $6 A 

rfll ibtd>~Mo Infringement 

■'* <a) In a suit to prevent the infringement of ’the pontiffs 1 right to a registered 

i ourtain design, the plaintiffs alleged that, -after, "suffering great trouble 

and expense 11 they invented a particular design of ourtain and got it 
registered, and that the defendants dishonestly Imitated Xhat design. 
The defendants alleged that the design was only an imitation of an old 
pattern known as the "Italian design 11 and dented that the plaintiffs 
were entitled to have that design registered, or to sue for an infringe-* 
meat of it. The evidenoe of one of the plaintiffs showed that the 
design was received by them from London in the year 1808, from 
Whom was not stated, but it was in no sense invented by the plaintiffs 
or either of thenar It was in evidenoe that in the year 1807, a Parses 
merchant of Bombay reoeived a desiga similar to the one in question 
from his firm in London, with instructions to have ourtaina made 
aooording to that design, and sent to London for sale. He gave instruc- 
tions to defendants at the end of the year 1800 to print curtains from 
the design after making certain alterations. The defendants never 
saw the design which was sent to the plaiutifis, bat only oopied from 
the design sent to the Parsee merohaot. Held that there bad been no 
infringement. 25 A 498»28 A.W N. 96. B 

(6) When a sample of a pattern has been registered the design will not be in 
fringed by an article produced upou the same principle, if different In 
. style. Tftopt v. Syddall , 26 L T 16 ; 20 W.R 291. 0 

1 (8) Publication no Waive*. 

An inventor of*new desigos, publishing and sailing them In a book, registered 
under 6 & 6 Viot. o 100 and common g a notice that porsons wishing 
to manufacture them for the purp mo of sale must have the inventor’s 
permission, does not amount to a license to sell artioles to whiob the 
designs have been applied Pranchardiere v Elvery , 4 Ex 380 , 18 L 
J. Ex. 881. ’ D 

—*44) Pleading* 

A plea that the plaintiff Whs not before or at the time of registration, the inven- 
tor or proprietor of tfcft design mentioned in the declaration to have 
been registered under 6 & 7 Viot. o. 66, does not put m issue the 
question whether the design was the subject of a certificate of regis- 
tration under that Act. Millengen v Ptcken, 1 0 B 799 ; 14 L J., C, 
i P, 964, 9 Jur. 714* £ 

ffy Mbbdftaia* Wght t* trial at Law-Effect of delay 

(ty In a suit to restrain an alleged infringement of a oopynght In a deeiga 
registered under 6 id Viet. o. i00, (he defendant does not ttyle 
his nght to requite the plain tiff to establish bis title in an motion A* 
law, although he delays doing so until ibe bearing of the cause, and 
has previously, moved ^dissolve upou a ground which cannot be 
maintained. Hhmf? v, C toak*> i Bom* & M, 160, , f 
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I.— " Piracy of registered design"— [Concluded). 

(6) But ihe defendant ordered to pay the costs of motion to dissolve, that 
motion being useless, whatever might be the result of the oause. Norton 
v. Nicholas, 4 Kay & J. 475 ; 6 W.R. 764. 0 


“ Fraudulent or obvious Imitation V 
Fraudulent imitation— What Is. 

(a) The plaintiffs registered and sold a design in braid, applied to a boy’s jacket. 

The defendant sold jaokets with a design in braid applied to them, 
whioh jackets were substantially of the same shape as plaintiffs'. The * 
designor of the 'defendants' ornamental jaokets bad previously, seen 
the plaintiffs’ article ; — ffeld, that the defendants had made a 11 frau- 
dulent imitation ” of ihe plaintiffs' design within the meaning of this 
section. Barron v. Lomas, 28 W.K. 973. H 

(b) A fair imitation of a desigu is not prohibited by this section but under the 

words “ any such design, or any fraudulent imitation thereof," there 
may be a case where, although there aru slight variations, the “design" 
itself has been applied. “Fraudulent imitation" is equivalent to 
conscious imitation— where, that is, where a man having the design 
before him, knowingly imitates, and that imitation is not sufficiently 
original to be protected as a fair imitatiou. {Ibid). e I 


3.—*' Injunction,” 

Sale and Manufacture. 

Under 6 & 6 Viet. c. 100, tho designor protected by the Act is entitled to an 
injunction, restraining not merely the Bale but the manufacture of any 
article to whioh the desigu is applied during the period of the protec- 
tion. M'Ctae v. Uoldsworth , 2 De. G. & S. 496 ; 12 Jur. 820. J 


64. The provisions of this Act with regard # to certificates of the 
* , . M. M validity of a patent, and to the remedy in case of 

oertain provisions of groundless threats of legal proceedings by a patentee 

to e des°ign8 t0patent8 case r0 6i ster0 d designs in like 

manner as they apply in the case'of patents, with the 
substitution of references to the copyright in a design for references to a 
patent, and of references to the proprietor of a design for references to the 
patentee and of references bo the design for references to the invention. 


. (Note). 


H.B.— See Ss. 32 aod 36, supra, and the not^s thereunder. 


•PART III. 

General. 


SB. 


Patent Office. 


Patent Office and Proceedings thereat . 

• t 

(1) ThejGovernor General in Council may provide, for the pur* 
poses of this Act, an office which shall be called, and 
is in this Act referred to as, the Patent Office. 


(2) The Patent Office shall be under the immediate control of the 
Controller of Patents and Designs, who shall, aot under the superinten- 
dence and direction of the Governor General in Council. 4 
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(3) There shall be a seal for the Patent Office. 

(4 ) Any act or thing directed to be done by or to the Controller may 
be done by' or to any officer authorized by the Governor General in 
Council. 


88. The Governor General in Council may appoint the Controller* 
and so many officers and olerks, with suoh designa- 
tions and duties as he thinks tit. 


Officers and olerks. 


Fees. 


87. (1) There shall be paid in respect of the grant of patents and the 
registration of designs, and applications therefor, and 

(pggg ] t 

in respect of other matters with relation to patents 
and designs under this Act, such fees as may bo prescribed by the Gover-* 
nor General in Council, so however that the foes prescribed in respect of 
the instruments and matters mentioned in the schedule shall nob exceed 
those there specified. 

(2) A Qroceeding in respect of which a foe is payable under this Act 
or the rules made thereunder shall bo of no effect unless the fee has been 
paid. 

• (Note). 

I - “Pees " 

Set the Schedule in/m. See also fcht* first schedule to the Indian Patents and 
Designs Rules, 1912. K 


Provisions as to Registers and other Documents in the Patent Office. 


88. There shall not be entered in any register 
Notice of trust not ^ t ua( j er this Act, or b Q receivable by the Controller, 

to be entered in re- * ' . ' , , 

gieters. any notice of any trust, expressed, implied or cons- 

tructive. 

89. Every register kept under this Act shall at all convenient times 
Inspection ef, and be open to the inspection of the public, subject to the 
extracts from, regis- provisions of this Act ; and certified copies, sealed with 

^® rs * the seal of the Patent Office, of any entry in any suoh 

register shall be given to any* person requiring the same on payment of 
the prescribed fee. 


60. Reports of or to the Controller made under this 
Act shall uot in any case be published or be open to 
•public inspection. 

61. (1) Where an application for a patent has been abandoned or 
of become void, the specifications and drawings (if any), 
accompanying or left in connection with such appli- 
cation, shall nob, save as otherwise expressly provided 
by this Act, at any time be open to public inspection 
or be published by the Controller. 


Privilege of re- 
ports of Controller, 


< Prohibition 
publication of 
specification, draw- 
ings, etc., where ap- 
plication abandon 
id', etc. , * 
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(2) Where an application for a design has been abaudoapd or refused, 
the application and any drawings, photographs, tracings, representations 
or specimens left in oonneotiou with the- application shall not at any tityU 
be open to public inspection or be published by the Controller. 

Power for Oon- » 62. The Controller may, on request in writing ' 

clerical errors? 0 ™ 60 * aooompanied by the prescribed fee, — 

(a) correct any clerical error in or in connection with an applica- 
tion for a patent or in any patent or any specification ; 

(b) cancel the registration of a design either wholly or in respect of 

any particular goods in connection with which the design is 
registered ; 

(c) correct any clerical error in the representation of a design or in 

the name or address of the proprietor of any patent or design, 
or in any other matter which is entered upon the register of 
patents or the register of designs. 

63. (1) Where a person claims to be entitled by assignment, trans- 
mission or other operation of law to a patent, or to 
mwtsand^a^mis* copyright in’ a registered design, the Controller 

sjons in registers shall, on request 1 and on proof of title to his satisfac- 
tion, register his interest in such patent or design. 

(2) Where any person claims to be entitled as mortgagee, licensee or 

otherwise to any interest in a patent or registered design, the Controller 
shall, on request and on proof of title to his satisf&otion, cause notice of 
the inteiesfe to be entered in the prescribed manner in the register of 
patents or designs, as the case may be. * • 

(3) The person registered as the proprietor of a patent or design shall, 
subject to the provisions of this Act and to any rights appearing from the 
register to be vested in any other person, have power absolutely to assign, 
grant licenses as to, or otherwise deal with, the patent or design and to 
give effectual receipts for any consideration for any such assignment, 
license or dealing : 

Provided that any equities in respect of the patent or design may be 
enforced in like manner as in respect of any other moveable property. 


(Note). 

/.—‘•On request*” 


Requests under 8 68 of the let 

— — io enter a claim to any interest in a patent or registered design phaU be made Oft 
Perm 91, (Sch. IT, the Indian Patents and Design Role* 1919) jfefem* 
ponied by the document under which the claim is made, and no 
ed copy thereof. If, however, the document la a matter at laaNC 



an official or certified copy thereof may be pjroduoed aateee tbs Uftm* 
trailer otherwise directs. (Bole 39, *Tbe Indian Patents and D es igns 

.. ..i ; 
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^ M, (l) A High Court may, on the application in the prescribed manner 
Reetifl fc* any P 01 * 800 aggrieved by the non- insertion in or 

register by (Sort 1 , omission from the register of patents or designs pf any 

entry, or by any entry made in either such register 
without sufficient cause, or by any entry wrongly remaining on either 
such register, or by an error or defect in any entry in either suoh register, 
make such order for making, expunging or varyiug suoh entry as it may 
think fit. * 

(2) The Court may in any proceeding under this section deoide any 
question that it may be necessary or expedient to deoide in connection 
with the rectification of a register. 

(3) The prescribed notice of any application under this section shall be 
given to the Controller, who shall have the right to appear and be hear<^ 
thereon. 

• (4) Any order of the Court rectifying a register shall direot that notice 

of the rectification be served on the Controller in the proscribed manner, 
who shall upon the receipt of such notice rectify the register accordingly. 

(5) A High Court to which an application lias been made under this 
section may stay proceedings on or dismiss the application if in its opinion 
the application would be disposed of more justly or conveniently by another 
High Court. 

(Note). 

Rectification.. . .Court. ” 

Rectification of the Register. 

Ton clear days’ notice of every application to the Court under 8. 64 of the Aot 
for rectification of the register shall be given to tho Controller. [Kola 
* 40, the Indian Patents and Designs Rules, 1912.] - M 

Powers and Duties of Controller. 


69. Subject to any rules in this behalf, the Controller ip any pro- 
Powera of Con- codings before him under this Act shall have the 
troller in proceed- powers of a Civil Court for the purpose of receiving 
^inga under Act. evidence and administering oaths and enforcing the 
'attendance of witnesses and compelling the production of documents and 
awarding oosts. 


» Publication of 66. The Controller shall issue periodically a pub- 

patented inven- fication of patented inventions containing such inform. 

ation as the Governor General in Council may direot. 


67. Where any discretionary power 1 is by or under this Aot given 
Exercise of discre- tb e Controller, he shall not exercise that power 
ttonary power by adversely to the applicant for a patent, or for amend* 
Controller, rnent of an application or of a specification, or for 


registration of a design, without (if so required within the prescribed time 
,by the applicant) giving the apptioant an opportunity of being heard, 








(Nott). . 



l.—‘‘Dl8cretloBary power. ” 

1 • • 

Exercise of dleeretlonary power of Controller. 

Before eternising any discretionary power given to the Controller fay the Aaior 
the Patents and Designs Bales, 1912, Adversely to the applicant for a 
patent, or for admendment of an application or specification, the Ooo* 
(roller shall (under S. 67 of the Aot) give notioe to the applicant Or ' 
his agent and shall, if so required withiu one month of the date d ; 
such notioe, appdint a date fora hearing in the matter and Shall give 
ten days* notioe theroof. [Rule 43, The Indian Patents and Designs 
Rules, 1913.] J! 


^ . _ * 68. The Controller may, m any ease of doilbfc or 

Power of Con- , . . , . . .. 

^roller to take direo- difficulty arising in the administration of any of the 

lions of Governor provisions of this Act, apply to the Governor General 
General m Council. ; , . 

m Council for directions m the matter, 


Befuasl to grAnt 
patent, etc., in 
certain oases. 


69. The Controller may refuse to grant a patent 
for an invention, or to register a design, of which the 
use would in his opinion, be contrary to law or 
morality. • 


70. (1) Where an appeal is declared by this Aot to lie from the Con- 
Appeals to the fc r °H 0r to toe Governor General in Council, the appeal 
Governor General in shall be made within two months 2 of the date of 
‘ the order passed by the Controller, and shall be in 

writing, and accompanied by the prescribed fee. 

0 

(2) In calculating the said period of two months the time (if any) 
occupied in granting a copy of the order appealed against shall be excluded. 

(3) The Governor General in Council may, if he thinks fit, obtain the 
assistance of an expert in deciding suoh appeals, and the decision of the 
Governor General in Council shall be final. 


(Notes). 

I,— 44 Appeals to the Governor General In Council . 

Appeals. 

(1) An appeal to the Governor General in Council from the decision of theCofi^ 

troller shall be made on Form 24 and shall be left at nhe Office itf ; 
duplicate and shall show fully the reasons for appealing and. the 

grounds on which objection is taken to the deoiaion, 0 .? 

- ♦ ■ • ' v, 

. . i 4 * . 1 . ’ 

(2) The Controller shall forward one copy to the Governor GeneraliU Cofattoll 

i through the Secretary in the Department of Ootiuhercfl and^Iodastry, i 
who Bhall notify the appellant of its .receipt, [Rule 41, Mo' ftadtip ';?[ 
Patents and pm igw Rales t 1918, . 1; «■ 1 '/* s .? 

/• d'fr . • . •' 






Two mouths." 


raw rorappssl redact 

Id owier that an iaveotor may not be unduly kepi iq suspense in ease of opposi* 
ilon the time for appeal was reduced Iwm 3 io 2 months, flee the 
Report of the Select Committee). \, £ 

' W. A certificate purporting to be under the hand of the Qontroller 40 


to any entry, matter or thing whioh he ia authorized 
^toiler to^be this Act, or any rulea made thereunder, to make 

f0g®a or do, shall be prmia facie evidence of the entry having 

been made, and of tbe contents thereof, and of the 
matter or thing having been done or left undone, # 


72. Copies of ail specifications, drawings and amendments left at the 
Transmission o ^ >a ^ eQ t Office after the commencement of this Aotj 

certified print* printed for and sealed witE the seal of the Patent Office, 

B 3 eo,floa shall be transmitted as soon as may be, after t|jpy 


have been accepted or allowed at the Patent Office, to 
the Governor of Port St. George in Council, the Governor of Bombay in 
Council, the Lieutenant-Governor of Burma and to such other authorities 
as the Governor General in Council may appoint in this behalf, and shall 
be open to the inspection of any person at all reasonable times at places 
to be appointed by those authorities. 


73. Any application, notice or other document 
ll» nnnf autborizod or required to be left, made or given at tbe 
Patent Office or to the Controller, or to any other 
person under this Aot, may be sent by post, 

* 74. (1) If any person is, by reason of infancy, lunacy or <Jther dis- 
. ability, incapable of making any statement or doing 
fant, lunatic, etc! anything required or permitted by or under this Act, 
the lawful guardian, committee or manager (if any) of 
the person subject to the disability, or, if there be none, any person appoint- 
ed by any Cpurt possessing jurisdiction in respect of bis property, may 
rtnake such statement or a statement as nearly corresponding thereto as 
circumstances permit, «&nd do such thing in the name and on behalf of 
tbe person subject to the disability. 

(2) Au appointment may be made by the Court for the purposes dl 
this section upon the petition of any person acting on behalf of the person 
subject to the disability or of any other person interested in the making of 
tbe statement or the doing of the thing. 

\ > * Agency. 

▼c§ficaU^°o( cm? 75, The following documents, namely r*- 
documents, 

; il) applications tor a patent. 
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(2) notices of opposition, m 

(3) applications for extension of term of a patent, 

(4) applications for the restoration of lapsed patents, 


(5) applications for leave to amend, 

(6) applications for compulsory license or revocation, and 

(7) notices of surrenders of patent, 

shall be signed and verified, in the manner prescribed l t by the perqpn 
making such applications or giving such notices : 

Provided that,*if such person is absent from British India, they may 
be signed and verified on his behalf by an agent resident in British India 
authorized by him in writing in that behalf. 

(Note). 

* /.— M Signed and verified In the manner prescribed . 99 


Signature and verification of documents specified in S. 75 of the Act. 

Tho documents specified in 8. 75 of tho Aot shall be dated and signed at tbo 
foot, and shall contain a statement that tho facts and matters stated 
therein are true to the best of tho knowledge, information and belief 
of tho person signing them. [Rule 8, The Indian Patents and Designs 
Rules, 1012.] R 


76. (1) All other applications and communications to tho Controller 
t under this Act may bo signed by, and all attendances 

Agoncv . upon tho Controller may be made by or through a legal 

praotitioiior or by or through an agent authorized to the satisfaction of 
tho Controller. 


(2) The Controller may, if he sfcos lit, require — 


(a) any suefi agent to be resident in British India ; 

(b) any person not rosiding in British India to employ an agent 

residing in British India ; 

(c) the personal signature or presence of any applicant, opponent 

or other person. 

(Notes). 


f.-" Agency. 9 ' 


Agency. 

(1) For all matters falling uuder the provisions of S. 76 of the Aot, any person , 
may, unless otherwise directed by the Controller, authorise, under his 
personal signature, any other person to aot as his Agent and'to receive 
all notices, requisitions and communications. The authority may be 
given on Form 26 [Soh. II, Patents and Designs Rules, 1912], S 


(2) If he does not desire to authorise any other person to aot as his Agent* but 
wishes notioes, requisition b and communications to be sent to a parti- 
cular address, he may notify the same % to the Controller on Form 27. 
[Soh. II, Ibid. Ruled, The Indian Patents and Designs Rules, 1912.] T 
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j#i M Legal Practitioner . M 

Addition of the words “ legal practitioner”— Effect. 

Th* addition of the words 1 legal practitioners’ in 8. 76 enables barristers and 
pleaders to appear before tbe Comptroller. [8ee the Report of the 
Seleot Committee.] m U 

Power for Gover- 77. (!) The Governor General in Couneil may 

Coupoif^to^mftke m &ke such rules as he thinks expedient, subject to 
rules i. ’ the provisions of this Act — 

(a) for regulating the practice of registration under this Act ; 

(b) for classifying goods for the purposes of deafens ; 

(c) for making or requiring duplicates of specifications, drawings 

and other documents ; 

(d) for securing ahd regulating the publishing and selling of copies’, 

• at such prices and in such manner as the Governor GeneraHn 

Council thinks fit, of specifications, drawings and other docu- 
ments ; • 

(c) for securing and regulating the making, printing, publishing, and 
selling, of indexes to, and abridgments of, specifications and 

• other documents in the Patent Office ; and providing for the 

• inspection of indexes and abridgments and other documents ; 

(/) generally for regulating the business of the Patent Office, the 
conduct of proceedings before the Controller, and all things by 
this Act placed undor the direction or control of the Controller 
or of the Governor General in Council ; and 
• ({/) generally for the purpose of carrying into effect the orovisions 

of this Act. 

(2) The power*to make rules under this section shall be subject to 
the condition of the rules being made after previous publication. 

(3) All rules made under this section shall bo published in the Gazette 
of India , and on such publication shall have effect as if enacted in this Act. 

(Mote). 

# /.— “ Power... .rules,” 

The Indian Patents and Designs Rules, 1912. 

For see Appendix, infra, V 

Offences. 

78. If any person uses on his place of business, or on any document 
issued by him, or otherwise, the words “ Patent 
worts 008 * 0 " Patent Office” or any other words suggesting that his place 
Office.” of business is officially connected with, or is, the Patent 

. Office, he shall be punishable with fine which may 
extend to trwo hundered rupees, and, in the case of a continuing offence, 



16a let JUtljMt flSDUil HIbHIS A»b nBSiQNS'AOT). |Sf.7$^»At 

with further fine of twenty rupees for each day on whioh the offence is 
continued after conviotion therefor. . 

* Savings and Repeal 

79 . Nothing in this Act shall take away, abridge or prejijdioially 
Saving for prero- affect the prerogative of the Crown in relation to the 
gative. granting of any letters patent or to the withholding, 

of a grant thereof. . ' * 

V of 1886. 80. *The Inventions and Designs Act, 1888, iB 

Bepeal ‘ hereby repealed : 


Provided that this repeal shall not affect any application under the 
said Act pending at the commencement of this Act, and all proceedings on 
&ch application shall be continued as if this Aotr bad not been passed. 


V of 1888, 


* 81 . (1) At anytime within two years from the commencement of this 
Act, any person possessing an exclusive privilege 

patents** *for ^rights ur ^ er ^ Dven ^ onB and ’Designs Act, 1888, may, by 
under repealed Aot. request in writing left at the Patent Office and on 

payment of the proscribed fee, seek leave to convert 
his exclusive privilege under the said Act into a patent 1 under this Act. 

(2) Notice of any application under this soction shall be sent to 
all persons appearing from .the address book kept under the said Act to 
have any shares or interests in the exclusive privilege. 

(3) Save as aforesaid, the procedure prescribed by section 17 in the 
oase of applications under that section shall, so far as may be, apply to 
every application under this section. 

(4) Every patent granted under this section shalf be dated as of the 
date of the exclusive privilege for which it is substituted. 


(Notes). 

/.— H Coavert his exclusive privilege . . , . patent. ” 

Conversion of a exclusive privilege Into a patent. 

(1) A request under 8. 81 of the Aot for the conversion of an exclusive privilege 

into a patent shall be made on Form 26, [Boh. II of the Indian Patent 
and Designs Buies, 1912.] and shall be aooompauied by the order 
under which the exclusive privilege was aoquired. ' «. V 

(2) The Controller shall advertise the request in the Gazette of India.; X 

(3) Notice of opposition to the conversion may he given on Form B within three 

months of the date of the first advertisement, and ^procedure for 
the disposal of such opposition shall be regulated by the provisions,, of 
Buies! 14, 16 and 16 of the Indian Patents. arid Desigjb* Buies, 1912. 
- (Buie 42,' The Indian Patents and Designs Rules, 1913d* t | 
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: ' lot H of 1911 {INDIAN PATENTS, AND DESIGNS ACT). 

THE SCHEDULE. 

( See Section 57.) * 

Fees. 

* 

On application for a patent 
Before sealing a patent 

Before the expiration of the 4th year from the date of the patent ... 
Before the expiration of the 5th year from the dato oHihe patent ... 
Before the expiration of the 6th year from the date of the patent .. 

Before the expiration of the 7th year from the date of the patent .. 

Before the expiration of the 8bh year from the date of the patent .. 

Before the expiration of the 9th year from the date of the patent .. 

‘Before the expiration of the 10th year from the date of the patent .. 
Before the expiration of tbe.llfch year from the date of the patent .. 
Before thd expiration of the 12th year from the date of the patent .. 
Before the expiration of the 13th year from the date of the patent .. 
•Provided that the fees for two or more years may be paid it 
• advanoe. 

On application to extend term of a patent 

Before the expiration of each year of the extended term of a paten 1 
or of a new patent*granted under section 15 
On application for registration of a design 


RS« 

10 

30 

50 

50 

50 

'50 

5.0 

100 

100 

100 

100 

100 


50 

100 

3 




appendix 


No. 1969-P— In exercise of the powers conferred by sections 57 and 77 (l) of the 
Indian Patents and Designs Act, 1911 (II of 1911). the Governor Gonoral in Counoil is. 
pleased to make the following ruleB. 


Short title and 
commencement. 


Definitions. 


Indian Patents and Designs Rules , 1912. 

CHAPTER I. 

Preliminary. 

1. These rules may be oalled the Indian Patents and Design* 
Rules, 1912. 

They shall aome into force ou the first day of January, 1912. 

2. In the rules, unless there is anything repugnant in tho 
subject orpontext. 

(i a ) Thh Act means the Indian Patents and Designs Act, 1911. 

(6) Office means the Patent Office provided under section 55 of tho Act. 

(c) Controller means the Controller of Patents and Designs appointed under 
section 56 of the Aot, and includes any officer appointed to act for him. 

3. AnJ application, notice, or othor document, and any fee, authorised or required 
to be left, made, given or paid at the offioe, or to the pontroller, 
^ mn ffi ln ' 0at ^° n8 may be 8e,, k by hand or through the post addressed to the Coo- 

to the offioe. trolier of Patents and Designs, 1, Council House Street, Calcutta, 

and, if so sent, shall be deemed to have been left, made, given or paid on the day o£ 
receipt. 

. 4 (l) The fees to bo paid under the Aot shall be those 

lee8 ' specified in the first Schedule to these rules, hereinafter describ- 

ed as the prescribed fees. 

(2) Pees may be paid iu cash at the cffico, or may be sent by money order or postal 
order payable to the Controller at Calcutta. Cheques not made payable at Calcutta to tbe 
Controller, and other cheques ou which the full value cannot be collected in cash within 
the time* allowed for paymnet of the fee, will not be accepted. Stamps will not be 
received in payment of fees. » 

Application, eto., 5* Al1 application, notices, requests, appeals or documents 

to be aooompanied on which a fee is leviable under these rules shall be aooompani- 
by the preBoribed fee. e £ by the prescribed fee. 

6. The forms set forth in the second schedule to these rules, with such variations 

as the ciroumstances of each case require, shall be used for the 
Forms. A # * respective purposes therein mentioned, and if used shall be 

sufficient. 

, Documents. 

7, (1) All dooumentaaud copies of documents, except drawings, sent to or left at the 

•offioe or otherwise furnished to the Controller fball be written,, 
8fee, etc., ot type-written, lithographed, or printed in the English language 
documents. (unless otherwise directed) in large and legible characters with 

# deep permanent ink upon strong white paper, and on one side 

' only of a six* approximately of Id iuohes by 8 inobes, leaving a margin of at least one 

• 40-N % • 
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iooh and a half on the left hand part thereof. Signatures thereto must be written in A 
large and legible hand, and a vernacular signature must be accompanied by a trans- 
liteiation in English. 

t 

(2) Duplioate documents shall be died at the Office, if at any time required by the 
Controller. 

(8) Names and addresses of applicants and other persons shall be given in full, to- 
gether with euoh other particulars of nationality, caste or calling as are neoessary for 
identification. 

8. The .documents specified in S 75 of the Aot shall be 
dated and signed at the foot, and shall contain a statement that 
the facts and matters stated therein aro true to the best of 
the knowledge, information and belief of the person signing 
them. 

9 (1). For all matters falling under the provisions of S. 76 of tho Act, any person 
* Agenoy may ’ un * ess otherwise directed by the Controller, authorise, 

under his personal signature, any other person to aot as his agent 
and to receive all notices, requisitions and communications. The authority may be 
given on Form 26. 

(2) If he does not desire to authorise any other person to aot as bii Agent, but 
wishes notices, requisitions and communications to be sent to a particular address, he 
may notify the same to the Controller on Form 27. 


. Signature and 
verification of docu- 
ments specified in 
S. 75 of the A«t. 


CHAPTER II— PATENTS. 


Applications for grant of Patent. 

10. (1) An application, under seotion 3 of the Act, for a patent shall be made on 
Form l or Form 2, and Bball be accompanied by a specification, 
Application. prepared in duplicate in accordance with Form 3. 

(2) Applications shall, as far as may bo practicable, be numbered and dated in the 
order of their receipt. 


(3) If the true and first iuventor, or any other applicant is in the service of the 
^Crowu, he shall disclose that fact in the application and shall state the office he holds. 

(4) If the true and firBt inventor does not wish to bo a party to the application, 
the applicant shall produce the original deed of assignment or other document under 
whioh he is enabled to apply for a patent, unless t.he application itself is endorsed by 
the true and first inventor in the presence of two witnesses with a statement that the 
said inventor agrees that the application shall be made without hiB name as an applicant 
for a patent. 


(5) If the applioationns made by the legal representative of a deceased inventor, 
the legal representative shall produce for inspection the probate of the will or the letters 
of administration of the estate of tho inventor, or a certified copy of suoh probate or 
letters, or suoh other evidonoe of his title as the Controller may require. 


Specifications . 

II. (1) The speoifioation shall commence with the title of the invention and the name 
of the applicant as in the application. It shall terminate with 
pool oa ion. a clear and succinct statement of the invention claimed, distinot 

from the body of the specification aud shall be signed by the applioant or his agent. 
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(2) Where the invention is capablo of representation by drawings, auch drawings 
shall be prepared in accordance with rule 13 and shall be supplied with, and referred to 
in detail, in the specification. 

(3) Irrelevant or other matter, not necessary, in the opinion of the Controller, for. 
elucidation of the invention, shall bo excluded from the title, description, claims and 
drawings. 

12. (1) When the specification, or any drawing acoompanving it, is defective and re* 

quires amendment, one copy shall bo returned to the applicant 
to bomade tten,B ^ 0W ° f ftn< * alterations shall bo made thereon as far 

as possible. Additional matter may be interpolated if necessary 
by re-writing such pages as are required to “form a continuous document. Amendments 
shall not be made by slips pasted on, or as footnotes, or by writing iu the margin. The 
amended documents shall be returned to the Controller together with, the cancelled 
pages or drawings, if any, and with a duplicate of any pages or drawings that have been 
amended or added. 

(2) Amendments, alterations or additions shall be initialled hy the applicant or hfft 
agent. 

(3) No amendments, alterations or additions shall be made in a document returned 

for amendment beyond those necessary to comply with the requirt ments of tho 
Controller, * 

Drawings with applications for patents. 

13. (1) Drawings shall be supplied in duplicate on sheets 13 inches in height and 

either 8 or 1G inches in width. A clear margin oi half an inch 
etc 8 ' 26 °* drAWing8 ’ shall be left round each sheet. The figures of the drawing shall 
be numbered consecutively Fig. 1, Fig. 2, etc., and shall be 
placed upright on the shoots. Reference figures and lr.tr, ers shall be clear and bold, not 
less than 1/8 of an inch in height, and tbe same letters shall be used for the same parts 
iu different views or drawing*. Tne sheets of drawings, when more than one, shall be 
numbered consecutively, the number of each shnei being shown in the right hand top 
corner. Each sheet shall be signed by the applicant or bis agent in the bottom right 
hatid oorner. 

(2) No written description of the invention shall appear on the shoots of drawings. 

(3) At least one copy of the drawings shall be suitable for reproduction and, for 
that purpose, shall be preptred on tracing cloth or on Him »th white paper which is riot 
opaque. All lines aad lettering shall be executed with Indian ink of good quality. 
Coloured lines and washes shall not be used. Tbe lines and lettering shall be firm and 
even, and section lines shall not be closely drawn. The scale adopted shall be large 

* enough to show the invention clearly. 

(4) Drawings shall hi delivered flat or rolled so as to be free from creases, 

Opposition to grant or Amendment , etc, 

14. Notice of opposition to the graut. or to the amendment, 
etc., of a patent shall he giv n m duplicate on Form 5. The 
duplicate notice shall bo so; n- by the Controller to the applicant 
or his agent. 

days of giving notice of opposition the opponent may, and shall, 
if at any lime so required by the Controller, leave at the Office a 
full written statement in duplicate of the reasons for, and 
extent .of, bis opposition, and of the grounds upon which he 
relies in support of his opposition. 


Notice of'Opposi 
tion. 


IB. (1) Within 14 

Filing of state- 
ments. 
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(2) If the written statement referred to in clause (1) is supplied, the Oont*oWer 
shall furnish the applicant or his agent with the duplicate copy thereof, and the appfi- 
oant or his agent may leave at the offioe a reply ia writing within a time to be specified 
by the Controller. Such reply shall deal ia full with the statement of the opponent and 
shall be in duplicate. 

(8) If the reply referred to in clause (2) is supplied by the applicant, the Controller 
shall furnish the opponent or his agent with the duplicate copy thereof, and the oppon- 
ent or his agent may again leave at the offioe a rejoinder in writing within a time to be 
speoified by the Controller. Such rejoinder shall be oonfined strictly to matters in reply, 
and shall be in duplicate. Toe duplicate copy shall be sent by the Controller to the 
applioant or bis ageut. 

(4) The Controller may require at any time that any written statement reply or 
rejoioder shall be in the form off an affiiavit, 

(5) The time ordinarily allowed for filing a reply or rejoinder shall be one month. 

IQ. (1) On completion of these proceeding*, if any, or at BUch other time as he 

• ry may see fib, ihe Controller shall appoint a time for the hearing 

of the case, and shall give the parties not less than ten days' 
notioe of suoh appointment. If either party does not deBira to be heard, he shall as soon 
as possible notify the Controller to that effoot. If cither party desires to be beard, he 
must leave a notioe of bis intention to attend the hearing on Form 6, together with a 
fee of Rs. 10 at the Offioe. The Controller may refuse to hear any party Who has not 
left suoh notioe and fee at least two clear days before the date fixed for the hearing. 

(2) After hearing the parLy or parties desirous of being heard or if neither party 
desires to be heard, then without a bearing, the Controller shall deoide the oase and 
notify his decision to the parties. 

Sealing of patents. 

17. (1) II an applioant desires to have a patent sealed on bis application, ho shall 
wtihin the period allowed by S. 10, sub-section 2 of the Act, 
leave at Lbe Offioe an application on Form 7. 


Sealing. 


l2) Where the applicant negleots or fails to pay the fee prescribed within the time 
allowed, the time may be extended for a period not exceeding three months. An appli- 
cation for suoh extension of time shall be made on Form 4, and shall be acoompanied 
by a fee of Rs. 10, Rb. 20 or Rs. 30 for an extension of one, two, or three months 
respectively. 

18. The patent shall be in the form given in the third schedule to these rules, 

with such modifications as the oiroumstanoes of eaoh oase 
Form of patent. require . 

Restoration of a Lapsed Patent . 

Restoration of 19. (I) Application under S. 16 of the Aot for the restoration 

lapsed patent. of & lapsed patent shall be made on Form 9. 


4 (9) If the Controller entertains the application, he shall advertise it in the Gazette 

of India . 

20. Notioe of opposition to the restoration may be given on Form 5 within six weeks 
of the advertisement and the procedure for the disposal of suoh 
Opposition. opposition shall be regulated by the provisions of Rules 14, 15 

and 16, 


Amendment: 

' 21. A request Under section 17 of the Aot for the amendment of an application, 
Amendment speoifioation or drawings (not being a request under section 03 of , 

the Aot for correction of a olerioal error) shall be made on Forth 
IQ, and shall he accompanied by a copy of the application, specification/ or drawings 



muni m, 10? 

showing fa red’tafc the proposed Amendment in auoh a manner ns to indicate clearly the 
Alteration desired. 

* 

JW. If the request relates to an application for a pateut which has been accepted, 
the request and the nature of the proposed amendment shall be 
Procedure when advertised by notification in tho Gazette of India and in such 

aeoepted. 1,860 olher manneP » if any. as the Controller may in eaoh oase direct 

under Buie 45. The .Controller shall also notify, all persons 
whose names are entered at the time of the request on the Register as olaiming an 
interest iu the Patent. 

23. Notioe of opposition to the amendment may' be given on Form 5 within three 
months of the dato of the notification, and the prooedure for the 
Opposition. disposal of »uch opposition Bhall be regulated by the provisions 

of Rules 14, 15 and 16. 


24. Notioe of an offer under S. 24 of the Aot to surrender a patent, shall be made on 
Form II. The Controller shall advertise the offer in thw 
Patents* 6 ° ^ 6 * °* Gaeeffe of India, and shall notify all persons whose names 
• are entered at the time of the offer on the Ragistor as olaiming 

an interest in the Patent. 


25. Within six weeks of the advertisement any person may give notioe of opposition 
to such surrender. After the expiration of such six weeks the 
Controller may, if a notioe of opposition has been given, appoint 
a hearing if he sees fit, ahd shall decide whether the patent shall be revoked. 


Opposition. 


CHAPTER III— DESIGNS. 

26. (1) For the purposes of tho registration of designs and of 
these Rules, goods shall be classified in the manner specified in 
the fourth Schedule hereto. 

•(2) If any doubt arises as to the class to which any particular description of goods 
belongs, it shall be determined by the Controller. 

27. An address for servioe in British India shall be given in all applications and 

other communications to the Controller in connection with 
Address for designs. Unless such an address is given the Controller need 

not proceed wiLh the examination of an application, nor send 
any notioe that may be required by the Aot or these rules. 

Application to register a Design . 

28. (1) An application under section 49 of the Aot for the registration of a design 

* shall be made on Form 14 and shall be accompanied by four 

pp loat on. oopies of the design and shall be dated and signed by the appli. 

cant or his agent. 

• • 

(2) The application shall state the class in which the design is to be registered And 
the Artiole or artioles to which the design is to be applied. Where it is desired to regie# 
ter the same design in more than. one class, a separate application shall be made in eaoh 

class. • 

(3) If so required by the Controller, the applicant shall state the purpose for which 
the artiole Is used, and tike material or predominating material of whioh the article if 
made, aud shall give a brief statement gt the novelty claimed for the design. 


Classification of 
goods. 
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29, (1) The four copies of the design which in accordance with rule 28 mast 
accompany the application shall be exactly similar drawings, 
iSarakr 1 - or other representations of the design, or 

• ® * shall be specimens of the design. * 

(2) Each reprot.enfcation shall show the oomplefce design And shall be on paper, or 
mounted on paper, of a size of 13 by 8 inohes, and on one side only. Drawings or tracings 
shall be made in blftck ink. 


(3) When the specimens are not, in the opinion of the Controller, suitable for record 
in the office, they shall be re-plaocd by representation's. 

(41 If the Controller in any esse so requires, he shall be supplied with one or more 
representations or specimens of the design in addition to those supplied with the 
application. 

(5) Where words, letters, or numerals are not of ihe essence of the design, they shall 
be removed from the representations or specimens. 


Aooeptanoe. 


Objections. 


Decision of Cont 
troller. 


Procedure on receipt of application. 

30. Upon receipt of an application for registration, the Controller shall oonsider 
it, and if he thinks there is no objection to the design being 
registered, he may aocept it. o 

» t. 

81. If after consideration of the application any objections appear to the Control- 
ler, a statement of these objections shall be sent to the applicant 
or his agent in writing and unless within one month the applic- 
ant or his agent applies for a hoaring he shall be deemed to have withdrawn 'his 
application, 

32. The decision of the Controller at such hearing as aforesaid shall be communi- 
cated to the applicant or his agent in writing, and if he objects 
to *uoh decision, he may within one month, should he oonsider 
it necessary for the purpose of appeal, apply upon Form 15, 

requiring the Controller to state in writing the grounds of his decision and the mate- 
rials used by him in arriving at the same. - 

% 

33. Upon receipt of such form, the Controller shall send to the applicant or his 
Date lor appeal a 8 ent such statement as aforesaid in writing and the date when 

such statement t is sent shall be deemed to be the date of the 
Controller's deoision for the purpose oi appeal. 

34. An application whioh, owing to any negleot or default of an applicant, has not* 

been completed so as to enable registration to be effected 
Non-oompletion within 

six months of the date of application, shall be deemed to 
within six months, , , , , ** 

be abandoned. 

30. Applications under section 47, sub-sections (2) and (3) of the Act lor the ex- 
tonsion of ihe period of oopyright in registered designs may be 
Extension of made at any time not more than six months and not less than 

period of oopyright ono mon th before the time of the expiry of the oopyright. The 

in registered design. . * J y ° 

° application shall be made on Form 16. • ' 

30, Before deliver J on sale of any artioles to whioh a registered desigu has been 

applied the proprietor of such design shall cause each suohartiole 

Marking of artioles l0 be mar ked with the word REGISTERED or with the abbre- 

faafore delivery on v j at j on REGD. or with the abbreviation RD. as he may choose, 

and also (except in the case of artioles to whioh have been 
applied designs registered in classes, 9 13, 14 and 15) with the number appearing on the 
certificate ol registration, 
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, 37. H gistored designs shall not, except as provided in 

eigne*^ 001 ° a Be0tI01 * SO ol the Act, be open to inspection until five years after 

, the date of applioa'.ion for registration. 


88* A request for in formation under seotion 51 of the Aot may be mado on Form 18. 
Bequest for itiform- If the number of the registered design is not known, two oopiea 

ft ^ on ' of the design, in respect of whioh inquiry is made, shall accom- 

pany the application. 


Requests under 
seotion 63 of the 
Aot. 


■ Appeals. 


CHAPTER IV - GENERA L. 

Registers of Patents and Designs. 

>. Requests uud«*r seotion 63 of the Aot to onter a claim to any interest iu a patent 
or registered dosigu shall bo made on Form a l, accompanied by 
the document under which tho olaun is made, and an attested 
copy thereof. If, however, tho document is a matter of reoord, 
an official or certified copy thereof may be produced unless the 9 
Controller otherwise directs. 

40. Teu clear days' notico of every application to the Court under seotion 61 of 
Rectification of the Act for rectification of the register shall be given to tho 

the Register. % Controller. 9 

Appeals. 

41. (1) An appeal to tho Governor General in Council from the decision of the 
Controller shall be made on Form 21 and shall be left at the 
Oflioe in duplicate and shall show fully tho reasons for appeal- 
ing and the grounds on whioh objection is taken to the decision. 

(2) The Controller shall forward one copy to the Governor General iu Council 
through the Secretary in the Department of Commerce and Industry, who shall notify 
the appelThnt of its receipt.. 

Conversion of exclusive privilege into a patent. 

42- (1) A request under seotion 81 of the Act for the conver- 
sion of an exclusive privilege into a patent shall be made on 
Form 25, and shall be accompanied by the order under whioh 
the exclusive privilege was acquired. 

(2) The Controller shall advertise the request in the Gazette of India. 

, (3) Notice of opposition to the conversion may be given on Form 6 within three 

months of the date of the first advertisement, and the procedure for tho disposal of suoh 
opposition shall be regulated by the provisions of Rules 14, 16, and 1G. 

Miscellaneous powers of the Controller . 

48 * Before exeroiaing any disoretionary power given to the Controller by the Aot or 
* these rules adversely to the applicant for a patent, or foramend- 

Exercifie of dis- ment of an application or specification, the Controller shall 

Controller P ° W9r °* (under seotion 67 of the Aot) give notice to the applicant or his 

, '• # agent and shall, if so required within one month of the date of 

such notice, appoint a date for a hearing in the mattor and shall give ten days* notice 
thereof. 

i • 

44 . Whether an applicant or agent desires to be heard or not the Controller may 

any time require him to submit a statement in writing within a 
Controller may t j me ^ bo DO tjfi e< j by Controller, or to attend before him and 
require statement. explanation with respect to such matters as the Controller 

may require. 


Conversion of 
exclusive privilege 
into a patent. 
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M. Applications for extension of tbs term of a patent under S. 16, or for amend- 
menfc under 8. 17 she)), if so directed by the Controller, be 
Controller may advertised by the applicant in not less than two newspapers 
direot advertisement published iu British India, Copies of the newspapers oontain- 


in newspapers. 


iDg' thoBe advertisements shall be supplied to the Controller. 


Advertisement of such applications shall be made by the Controller by Notification 
in the Oaeette of India. 

46. Any document for the amending of whioh no special provision iB made by the 

. Act may be amended, and any irregularity in procedure which ^ 
amendmen t° Wt M °* in the opinion of* the Controller, may be obviated without de- 
triment to the interests of any person may be oorreoted if the 
Controller think fit, and upou suoh terms as he may direct. 

47 . The time prescribed by these Rules for doing any aot or taking any proceed* 
General power to iog thereunder may be enlarged by tbe Controller, if be thinks 

enlarge time. fit and upon such terms as he may direct. 


INDIAN PATENTS AND DESIGNS BULES. 

Schedules. 

I. Fees, section 57 and Rule 4. 

II. Forms, Rules 6. 

III. Model form of patent-, section 11 and Rule 18. ^ 

IV. Classification of goods for designs, sections 43 (3) and 77 (1) ( b ) and Rule 26,' 


THE FIRST SCHEDULE. 
(Vide Section 57 and rule 4). 
Fees. 


Number of 
entry. 


On what payable. 


Number of 
Form. 


Proper Fee. 


Be. a. 


1 On application for a patent uudir section 3.. 

2 For extension of time to aooept application 

, under section 5 (4) 


lor 2 


4 ‘ 


10 0 
20 0 


3 On notice of opposition under section 9(1). 


5 


5 0 


4 On hearing by Controller under section 9 (2). 
By applicant and opponent respectively 

6 Before sealing under section 10 (1) 

6 On extension of time for sealing under Beotion 

10 ( 2 ) (d) 

One month 

Two months 

Three months • * 


6 

7 

4 


10 0 
30 0 

10 0 
20 0 
80 0 


THE PARTITION ACT, 1893. 


TABLE OF CASES NOTED IN THIS ACT. 


13 A 282 

20 A 311 

21 A 409 

29 A 308 

30 A 324 (P B) 


23 B 73 
23 B 77 
82 B 103 


10 0 675 . 


24 Mj639 (641) 


1 A L J 474 

4 A L J 209 

5 A L J 362 (364) . 


A^N (1896) 231.. 
AWN (1898) 99 .. 
AWN (1907) 52 .. 
AWN (1908) 126.. 


10 Bom L R 23 .. 


COL J 8 
r 7 0 L J 98 
10 0 L J 503 
12 0 L J 525 


0 C W N 128 
15 C W If 582 
15 0 W N 565 


3MLT141 
4 M L T 38 (F B)... 

36 PR 1907* 


I.L R. Allahabad Series. 

Page 

Amme Raham v. Zia A^hmad 

10 

Shah Muhammad Khan v. Ilinw&nt Singh 

18 

Abdus Samad Khan v. Abdur R;)zzaq Kban 

... 6, 7, 13 

Hashmat Ali v. Muhammad Umar 

... 8. 9, 10 

Sultan Begam v. Debi Prasad 

2, 4, 5, 7 8, 9, 10 


I.L.R. Bombay Series. 

Vaman Vishnu Gokhale v. Vusudev MorbliAfc Kale ... 0 

Balflbet Gopalshet Sonar v. Moran Sahob ... G 

Bai Hirakore v. Trikamdas Hiracband ... 4 , ft, 6, 7 

I.L.R. Calcutta Series. 

AshanulIahV Kali Kinkur Kur ... 3 


I.L.R. Madras Series. 

Kadir Bacba Sabeb v. Abdul Rabiman Saheb ... 4, 6, 7 


Allahabad Law Journal. 

Muhammad Husain Khan v. Kallu 
Hashmat Ali v. Muhammad Umar 
Sultan Begam v. Debi Prasad 

• Allahabad Weekly Notes. 

Mangal Sen v. Rup Chand 
Zubaida Jan v. Muhammad Taieb 
Hasbmat Ali v. Muhammad Umar 
Sultan Begam v. Debi Prasad 


11 

... 8, 9, 10 
2, 4, 5, 7,8, 9, 10 

6 

13 

... 8, 9, 10 
2, 4, 5, 7, 8, 9, 10 


Bombay Law Reporter. 

Bai Hirakore v. Trikamdas Hirachand ...4, 5, 6, 7 

Calcutta Law Journal. 

Basant Kumar Chose v. Motilal Ghosh ... 11 

Kali Kumar Mukerji v. Brahmananda Mukorji ... 6, 11 

Satya Kumar Banerjee v. Satya Kripal Banerjee ... 6, 7 

Kshirode Chundor Ghosal v. Saroda Prosad Mifcra ... 6, 7 

Calcutta Weekly Notes. 

Hira Moni Dassi v. Radha Churn Kar ...4, 5, 6, 7 

Debendra Nath Bhatacharjee v. Hari Das Bhattacharjeo 4 

Basunta Kumar Ghosh v. Moti Lai Ghosh ... 4, 11 


Madras Law Times. 

Bai Hirakore v. Trikamdas Hirachand ...4, 5, 6, 7 

Sultan Begam v. Debi Prasad 2, 4, 7, 8, 9, 10 

Punjab Record. 

Mrs. Edith Susan Mukerjee v. Messrs. George Allred ... 


3 



TABLE OF OASES. 


Punjab Weekly Reporter. PAGE 

52 P W R L007 ... Men. Edith Sum Mukjrjae v. Messrs. George Alfred ... 8 

Central Provinces Law Reports. 
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1?HE PARTITION ACT, 1893. 


INDEX. 

Vote:— I. The thick figures at the end of each line refor to the pages of this Act and 
the alphabets in italios preceding the thick figures refor to the q&bqa 
having corresponding thick letters against thorn in those pages. 

2. 8 in Brevier Roman denotes the seotion.* 

A 

Act IV of 2595, Statement of Objects and Reasons, A, i. 

Report of the Select Committee, B, 1. 

Proceedings in Council, C, 1. • 

Civil Rules of Practice made by the Madras High Court, /), t, 

• Act declared in force iu Upper Burma, E, 1. 

Reasons for the passing of this Act— Naturo of tho Act, F- R, i, 2. 

A general, S , 2. . 

Applicability of, T, 2. 

Title, extent, commenoomont and saving, S. 1,3. 

Application of, to pending suits, S. 10, 12. 

•Partition suit instituted before commencement of,— intorlocutory decree -Oiler 
by party to pay compensation to other to avoid partition of house-property, 

G-l, 13. 

B 

Bidding , Reserved, and, by shareholders, S. 6, 12. 

c 

Civ. Pro . Code, 1SH2, S. 331— Resistance or obstruction— Docrco for partition - Decree 
for possession, F, 11. 

S. 396— Preliminary decrco— Order for sale, 2, fl. 

Civil Rules of Practice, made by the Madras High Court, 2), 1. 

Common user, Partition of the house-latrino— Compensation for tho sale of a latrine and 
for passage thereto, IT , 3. 

Compensation, Partition of house- latrine— , for the sale of a latrine and for passage 
thereto, U, 3. 

* Partition suit instituted before commencement of Act -Interlocutory docroo— 
Offer by party to pay, to others to avoid partition of house-property, G-I, 18. 
Court, Power of, to order sale instead of division in partition suit, Ss. 2, 3, A— (I, 4, 5. 

D 

Decree , in lieu of share— Competency of Court to award money, X t 3. 

foj partition— Power of Court to order sale instead of division, A—(J, 4, 3, 

Civ. Pro. Code, 1882, 8, 331 — Resistance or obstruction—, for partition — Dccreo 
for possession, F, 11. 

, Orders for sale to be doemod, 8. 8, 12. 

Division, Power of Court to order sale instead of, in partition suits, 8. 2, 8. 

Property not capable of,— Plaintiff if may sue for sale cf Bbare by defendant at a 
valuation— All share-holders to bid for property, 'A, 4. 
powe* of Courts to order sale instead of,— Decree for partition, A- G, 4, 8. 
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INDEX. 


Dwelling house , Partition suit by transferee of Bhare in, S. 4, 8. 

Mabomedan, S. 4 applies to, U, 7. 

E 

Execution of decree, Partition of a house in two divisions— The mode of division found 
inexpedient in, //, 5. 

P 

Family , Moaning, V , 7. 

H 

Hindus , Applicability of 8 . ‘2 of thg Act, V, 4. 

Applicability of S. 3 of tho Act, J, 3- 

House, Partition of a, in two divisions —Tho modo of division, found inoxpodient in 
execution of tho decree, //, 3. 
scope of the term, T , 7. 

I 

Interlocutory decree, Partition suit instituted beforo commencement of Act, — Offer by 
party to pay compensation to other to avoid partion of house-property, Gf — I, 13; 

M 

Madras High Court , Civil Rules of Practice made by Ihc, D , 1. 

Mahometans, Applicability of S. ‘2 of the Act, T, 4. 

Applicability of S. 3 of the Act, J, 3 

Undivided family, moaning of -S. 1, Partition Act, whether applicable to, f — #, 

9 , 10 . 

P 

Partition , of the house-latrine- -Common user— Compensation for the sale of a latrine 
and for passage thereto, V, 3. 
need not be by metes and bounds, V, 3. 

Possession by, claimed— Competency of Court to award money— Decreo in 
lieu of share, A', 3. 

Decree for, — Power of Court to order salo instead of division, A — G , 4, 5. * 

Procedure when sjviror under tikes to buy, S. 3, 8. 

of a house in two divisions -The mode of division found inexpedient in execution 
of the decree, If, 5. 

8alo of property of which, is sought— Right to apply for leavo to purohaPe, 

K, 6 . 

Application under 8. 4 may bo made after preliminary decreo— Elements neces- 
sary to attract operation of section, Af— S, 0, 7. 

Property uot conveniently divisible -Sale among co-sharers to highest bidder, A, ' 

10, 11. 

Plot built on by co-sharer, uot convenient for division— Partition of tank 

Court's discrotiou to refuse partition and to allow the party in possession to 
buy the other party out— Equity, D, C, 11. 

Suit for, — Extension, D, E, II. 

Civ. Pro. Code, 1882, S. 381— Resistance or obstruction— Deoreo for, —Decree 
for possession, F, 11. 

Suit for,— Representation of parties under»disability, S, 5, 19. 

8aving of power to order partly, and partly sale, S. 9, 19. 

Suit instituted before commencement of Act— Interlocutory decree -Offer by 
party to pay compensation to other to avoid partition of house-property, G-J, 
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Partition st tits. Power to Court to order sale instead of division in, 8. 9, 8. 

by transferee of share in dwelling house, S. 4, 6. 

Pending suits , Application of Aot to—, 8. 10, 12. 

Procedure, when sharer undertakes to buy, 8. 3, 5. 

Preliminary decree , Order for sale— Civ. Pro. Code, (Aot XIV of 1882) 8. 396, it 8 . 

Application under 8. 4 may be made after, — Elements necessary to attraot oper- 
ation of section, Af— 5, 6, 7. 

Procedure , to be followed in case of sales, 8. 7, 12. 

s 

Sale , Power to Court to order, instead of division in partition suits, 8. 2, 8. 

Partition of the house-latrine— Common-u6er— Compensation for the, of a latrine 
and for passage thereto, [7, 3. 

Plaintiff if may sue for, of share by defendant at a valuation— All share-holders 
to bid for property — Property not capable of division, Z % 8. 

Power of Court to order, instead of division— Decree for partition, A— G, 8 , 8 . 
of property of which partition in sought— Right to apply for leave to purchase, 
X, L. 6. 

• Partition — Property not conveniently divisible — , among co-sharers to highest 
bidder, A, 10, It. 

Reserved bidding and bidding by share-holders, 8. 6, 12. 

Procedure to be followed in case of — , S. 7, 12. 

Orders for, to be deemed decrees, S. 8, 12. 

Saving of power to order partly partition and partly 8. 9, 12. 

Shave-holders , Reserved bidding and bidding by—, 8. 6, 12. 

Sharer , Procedure when, undertakes to buy, 8. 3, 8. 


Transferee , Partition suit by, of share in dwelling house, 8. 4, 6. 

u 

Undivided family , Meaning, E , 8 . 

• Meaning of — S. 4, Partition Act, whetbor applicable to Mahomodans, F — Z , 
9, 10. 

w 

Words and phrases, “House, ” scope of the term, T, 7. 

Family— meaning, V , 7. 

Undivided family — Meaning, E, 7. 
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Number of 
entry. 

i 

On what pa>able. 

Number of j 
Form. 1 

i 

Proper Fee. 

• 


i 

! 

On certificate of renewal uuder section 11 ... j 
Before expiration of 4bb yoar in respect of : 
the 5th year 

8 

Rs. A. 

50 0 


Before expiration of 5th year. in respoct of 
the 6th year * 


50 0 


Before expiration of 6th year in respect of 
the 7th year 


50 0 


Before expiration of 7th yoar in respect of 
the 8th year 


60 0 


Bofore expiration of 8th year in respect of 1 
the 9th year 


60 0 


Boforo expiration of 9th year in rospoct of the j 
10th year 


100 0 


Before oxpiration of 10th year in respect of 
the 11th year 

j 

100 0 


Before expiration of 11th year in respoct of 
the 12th year 

I 

1 _ i 

100 0 


Before expiration of 12Lb year in rospectofi 
the 13th year ... 1 

100 0 


Before expiration of l:Jlh year in respect of the 
14th year 

i 

100 0 


Note.— The fees for two or more years may be ■ 
paid in advance. ! 

On enlargement of time for payment of | 

renewal fees under section 14 (2) ... i f 

One month ... ; 

10 0 


Two months 

... 

20 0 


Three months 

... 

30 0 

9 

On petition lor extension of term of patent 
under section 15 


50 0 

10 

• 

On certificate of renewal in respect of each 
year under section 15 

; ... 

100 0 

11 

On application for restoration ol lapsed patent 
. under section 16 

9 

100 0 

12 

On opposition to restoration under section 1G 

5 

5 0 

13 

On hearing by Controller under section 1G 
By applicant and opponent, respectively .. 

| 0 

10 0 

14 

On application to amend under section 17 .. 

! io 

' 


Before acceptance 

{ 

10 0 

" 15 

After acceptance 

On opposition to amendment under section 
17 i3) 

: 

5 

20 0 

6 0 

16 

On hearing by Controller under section 17 
(4), By applicant and opponent, rospec 
tively 

6 

10 0 

IT 

On petition for compulsory license or rovo 
cation under sections 22 and 23 

i - 

10 0 

18 

• 

On offer to surrender a patent under section 
24 

i 

! 11 

10 0 

19 

For duplicate of a patent under section 39 .. 

| 12 

10 0 

20 

On notice to Controller of intended exhibition 
of an invention or design under section 
40 or 52 

1 

1 13 

5 0 

21 

On request to register design under section 43 14 

3 0 


in claesos l to 6 and class 16 

. 


in classes 7 to 15 

. 

0 9 

22 

pn request for writleu decision under Rule 32 j 15 

5 0 


ISO— 0 
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N umber of 

entry. 

« 

i I 

i On what payable. j 

| 

Number of 
Form. 

Proper Fee. 


" ’ | 


Bs. 

A. 

23 

On request to extend copyright under section 

16 

10 



! 47 

0 

24 

On request to inspect under section 50 

17 

1 

0 

25 

! On request for information under section 61. 1 
• when number is given . .... 

18 

f 2 

0 


when number is not given ... j 

... 

4 

0 

2(1 

! On inspection of the register under section 59 j 




27 

i On request, for certificate under section 59 ... j 

19 

l 

0 


An additional he of 4 annas for every 100: 


2 

0 


words in excess of 100 words will be charged. > 
Drawings will be charged according to, 
agreement. i 




• 28 

On request to correct nr cancel entry in regis- j 





1 ter under section 02 ... i 

20 

3 

0 

21) 

On request to enter claim in register under 





MctioriCd ... 

21 

5 

0 

60 

On request to alLor address in register 

22 

1 

0 

31 

On entry of order of Court under section 64 1 





0) 

23 

. 3 

0 

•12 

On appeal from the Controller lo the (lover* 1 





nor (Jeneral in Council under section 70- ' 

24 

| 30 

0 

.3 

HI 

On application for a patent in place of an 
exclusive privilege under section Hi 

On opposition to grant thereof under soction ! 

25 

1 3 - 

1 

0 


81 

5 

1 5 

0 

36 

On hearing bv Controller under section 81 (3). 


i 



15y applicant and opponent, respectively ... 

6 

10 

0 


Tlil'j SECOND SCHEDULE. * 


Form No. j Act, Section. 


List of Forms. 


'I Application for patent 

3 I>o. do. 

4 . Specification 

(4), 10 (2J, 11 ('2) Application for extension of time 
9 1 1 ) . 10, 17, 81 Notice of opposition 
9 (2), ifi, l<, 81 1 Nonce of intention to attend hearing 

10 j Request for sealing 

1 * Request for certificate or renewal 

16 , Application for restoiation of patent 

11 , Application to amend 

94 ! Uffer to surrender patent 

U9 | Application for duplicate patent 

40 and 62 j Notice of intended exhibition 

Designs. 

4d Application for registration 

... Request for grounds of decision 

' ' Application for extension cf copyright 


10, 20, 30 
6 
10 
30 

50 or 100 
100 

10 or 20 
9 10 

10 
6 


Annas 8 or 
Bs. 3. 

5 

10 
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Form No. 

Act Seotion. 

Title. 

Fee. 

17 

60 

Bequest to inspect design 

® *-* 
tt 

• 

n 

i 

18 

51 

,, for information 

2 or 4 



General. 

1 

i 

19 . 

59 

Bequest for certificate 

... 1 2 

20 

62 

„ to cancel or correct 

3 

21 

63 i 

„ for entry irf register 

... ! 6 

22 

63 ; 

„ for entry of address 

1 

23 

64 j 

Entry of order of Court 

3 

21 

5 (2). 9 (3), 16 (5),l 




17 (6), 43 (4), 70 

Appoal 

30 

25 

81 

Application for conversion of 

exclusive 

i 


privilege 

3 

26 

76 

Power of authority to agent 

... ... 

27 

76 

Statement of address 



Form 1. % 

(Form^to bo usod when tho true and first inventor is solo or joint applioant.) 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

Application for Piteut, Soction 3. 

To be accompanied by the specification on Form 3 in duplicate. 

I (or we) 1 

do hereby declare : — * 

(i) that I am (or we are) in possession of an invention of which the title is 2 .. 


(ii) chat I (or wo) (or tho said 3 ) claim to bo tho true 3, 

and first invention thereof ; 

m 

(iii) That the invention i9 not in use by any other person ; 

(iv) that the specification filed with this application is, or any amended specifica- 
tion which may hereafter be filed in this behalf will bo, true of the invention to which 
this application relates ; 

(v) that the faots and matters stated herein are truo to the best of my (or our) 
knowledge, information aud belief. 

I (or we) humbly pray that a patent may be granted to mo (or us) for the said 
invention. 

Date and Sign. Dated this day of 19 

(Signed) 

To the 

Controller of Patents, 

1, Counoil House Street, Calcutta. 

1, Insert name, calling and address. 2. Insert title. 9 Insert name. 
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Foo Ed. 10. 

(Form to be used when the true and first inventor is not a party to the application.) 
INDIAN PATENTS AND DESIGNS ACT, 1911. 

Application for Patont, Section 3. 

To be accompanied by Hie specification on form 3 in duplicate, 

I (or wc) 1 


de heroby declare • — 

(i) that I am (or vvo are) in possession of an invention of which the title is 2 

(ii) that l (or we) or (the svid 3 ) claim to be the assign 

of (or the legal representative of) 4 «. 


who claim* ami is believod to bo true and first inventor thereof ; 

tui) that the invention is not in use by any othor person ; c 

<iv) that the specification filed with this application is, or any amended specifica- 
tion which may hereaftor bo filed in this behalf will bo, truo of the invention to whioh 
this application relates ; 

(v) that the facts and mittors stated heroin are true to the best of my (or our) 
knowlcdgo, information and belief. • 

I (or wo) humbly pray that a patent may bo granted to mo (or us) for the said 
invention. « 

Date and sign. Dated this day of 19 

(Signed) 

4 

To the 

Controller of Patents, 

li Council House Strcot, Calcutta. 

Noto 1. If the inventor does not wish to be a party to tho application, the appli- 
cant shall produce for inspection by tho Controller tho original deed of assignment or 
other document under which ho is enabled to apply for a patent and shall supply a oopy 
thereof to be retained by the Controller, unless the application itself is endorsd in the 
following form signed by tho inventor. 

18 .. 

referred to on the reverse of this document as claiming to bo the true and first inventor 

1, Insort name, calling and address 

2 . Insert title. 

8. Insert name. 

4. Insert full name, address and calling of true and first inventor. See notes. 

8. Insert full name, oaUing and address. - c 
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agt6d that the said application shall be made without my name as an applioant lor a 
patent. 

Dotted this. day of 19 

(Signed) 

Signature of 2 witneem 

To the 

Controller of Patents, 

1,. Council House Street, Calcutta. 

Note 2- If the Application is mado by the logal representative of a deceased invent- 
or, the legal representative shall produce for inspection the probate of the will or the 
letters of administration granted of the estate and efl icts of the inventor, or an official 
copy of such probite of letters, or such other evidence of his title A9 the Controller may 
require. 

Form 3* 

(To bo supplied in duplicate with Form 1 or Form 2.) 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

Specification, Section 4. 

No fee. 

1 

A 

a 


The following specification particularly describes and ascertains in the nature of the 
invention and the m.umer«in which tho same is to bo performed : — 

3 




The completion of the description should be followed by the words I (or we) claim:— 
After which should be written the claim or claims numbered conseoutively. The 
Bpeoifioation and the duplicate thereof must be signed at the end and dated thus : Dated 
the day of 19 

1. Inter* title verbally agreeing with that in the application form. 

2. Insert name, calling and address of applicants aa in application. 

3. Here begin full description of the invention. The continuation of the speoifioa- 
tioD should be upon wide ruled paper 6f a size approximately of 13 inches by 8 Inches, 
on one side only, with a margain of lj inches on the left hand part of the paper. 

Note.— In the preparation of the claim or claims careful attention should be paid 
to the termB of Bale 1 1 of the Indian Patents and Designs Buies, 1919. Any unneoes- 
sary multiplicity of claims or prolixity of language should be avoided* 
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Form 4. 


Fee Rs. 10, 20 or 3oj 
See note bolow. 


INDIAN PATENTS AND DE8IGNS ACT, 1911. 

Application for extension of time, sections 5, 10 or 14. 

I (or wo) 1 

do horoby apply for months’ extension of time : — 

2 (a) Under soction 5 (4) for tlio acooptanco of the application for a patent 
No of 

• „ (6) Under section 10 (2) ( d ) for the sealing of a patent on application No 

of 

„ (c) Under section 14 (2) for payment of renewal feos on patent No 

of 

The reasons for making this application arc as follows 3 : — 



My or our addross for sorvice in Rritish India is 4 ; — 


Dato and sign. Dated this day of 19. 

Signed 

To the 

Controller of Patents, . 

1, Council House Street, Calcutta. 

Note, — Timo allowed and fees payable — 

(a) Three months, Rs. 20. 

(b) or (c) Oiie month, its. 10 ; two months, Rs. ‘20 ; throe months, Rs. 30. 

Form 5. 


Fee Rs. 5. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

Notice of opposition, sections 9, 1G, 17 or 81. 

(To be supplied in duplicate). 

I (or we) 9.. 

1. Iuaert name, calling and address. - — 

2. u, 6, c, strike out when not applicable. Quote number and year of applioation 
or patent. 

9. Insert reasons. 

4. Insert address. 

9. Insert name, calling and address. 
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do hereby give notice of my (or our) intention to oppose— 

1 (a) Under seotion 9, the grant of a patent. 

M (6) Under section 16, tho restoration of lapsed patent. 
h (c) Under section 17, the amendment. • 

M (d) Under seotion 81, the conversion of an exclusive privilege. 

upon application for patent No. 2 of 19 entitlod 

applied for by 3 


The grounds of opposition are as follows 4 : — 


I (or we) declare that tho facts and matters stated horoiti arc truo to tho host of 
my (or our) knowledge, information and belief. 

My (or our) address for service in British India is 5 : — 




Date and Sign. 


Dated this 

Signed, 


To the • 

Co A roller of Patents, 

1, Council House Stroot, Calcutta. 


.day of, 


19, 


Fee Rs. 10. 


Form 6. 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

Notice of intention to attond hoarings of opposition, sections 9, 16, 17 and 81. 

I (or wc) 6 

hereby give notice that tho hearing in reference to 7 

will be attended by myself (or ourselves) or by somo person on my (or our) behalf. 

Date and sign. Dated this day of 19 

(Signed) 

To the 

Controller of Patents, 

1, Council House Street, Calcutta. 

Not^— i3?be Controller may refuse to hear any party who has not left this notice 
and paid the prescribed fee at least two clear days before the date fixed for the hearing. 


1. n, 6, c, d y strike out when jiot applicable. 

2. Insert number, date and titlo. 

3. Insert name of person making application which is opposed, 

4 . Insert grounds. 

5. Insert address. 

6. Ipserb name, calling and address. 

7. Insert particulars. 
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Form 7. 


APMNDIX. 


Foo Rb. 80. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

Request for scaling, section 10. 

I (or wo) 1 * 

desire to have a patent sealed on my (or our) application 2 of 

and request that tho following addross in British India may bo entered on the Register 
as my (or our) address for scrvico in British India 3 


Date and sign. Dated thi^ day of 19 

(Signed). r . v ... 

To the 

Controller of Patents, 

1, Council House Street, Cilcutta. 

Note —If a patent is to be sealed, so that rights may accrue under section 12 of 
tho Act, this request, together with tho fee of Ri. 30, must bo received in tho Patent 
Office beforo tho expiration of 19 months from tho date of tho application or within 
such extended timos as are allowed in section 10 (2). An extension of time not 
exceeding throe months shall be allowed under aeoti ei 10 (2) [d) on application being 
mado on Patents Form No. i accompanied by the fee of Rs. 10 for one month, Rs. 20 
for two months or Rs. 30 for throe months. 

Form 8. 


Foe R?. 60 or 100 


INDIAN PATENTS AND DESIGNS ACT, 1911, 

Request for certificate of payment, or renowal, section 14. 

I (or we) transmit tho fee of R<? hv 4 . . .. 

noion k . , by 4 lu P a ymout of the renewal fee on 

patent No of granted to 

and request that tho usual certificate may be granted. 


Dated this.... 


To the 

Controller of Patents, 

1. Council Hnuso Street, Calcutta 


...day of 

Signature.. 

Address.,.. 


.19.. 


1. Insert name, calling and address. 

$. Insert address for service. 4 , State whctlwt^ 

' "'''-A ’r 


• 2 . Insert number and date. 

note, money order or'poetal order. 
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Form 9, 


Fee Rs. 50 or I 
Rs. 100. 


I (or we) a 


INDIAN PATENTS AND DEMONS ACT, 1911. 
Restoration of Patent, section 1C. 


hereby apply for an order of the Controller for restoration of the patent No. b.. 
of granted to 

The circumstances which have led to the omission to pay the foe of Rs. c on or 

before the d day of as arc follows e : 

* 

I (or we) declare that the facts and matters stated herein aro true to tho best of 
my (or our) knowledge, information and beliof. 

My (or our) address for service m British India is f 

Date and sign. Dated this day of 19 

(Signed) 

To the 

Controller of E^atontat 

1, Council House Street, Calcutta. 

F<Trm 10. 


Fee Rs. 10 beforo 
acceptance. Rs. 20 
after acceptance. 


Indian patents and designs act, i9n. 

Amendment, pection 17. 


I (or we) a. 




seek leave to amend the g. 


a. Insert name, calling and address. 

b. Insert number and date, 
o. Insert amount. 

d. State last date when fee was due. 

e. The circumf'taucia.muftt teetateckin detail. 

f. Insert address for servMe^jr 

g. Btate whether. application cf^eificat ion or drawings. 

61 — P 
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.of application for patent No. a datod 

as shown iu red ink in the copy b hereunto annexed. 

0 I (or we) declare that no suit for infringement or proceedings before a Court for 
revooatifio of the Patent in question is pending. 

My (or our) reasons for making this amendment are as follows d 

1 (or we) declare that the facLs and matters stated heroin are true to the best of 
my (or our) knowledge, information and bolief. 

My (or our) address for service in British India is e 

Datoandsign. fitted this ....day ef 10 

(Signed) 

To the 

Controller of Patents, 

1, Council Houeo Stroet, Calcutta. 

Form 11. 


Fee Rs. 10. 


INDIAN PAT T, NTS AND DKSIGNS ACT, 1911. 
(Surrender of Patent, section 24.) 


I (or we) f.. 


hereby offer to surrender the P.itont No a ... 
dated granted to 

No suit for infringement or proceedings for revocation of tho patent is pending. 
My (or our) reasons for making this ofior are as follows d 


I (or we) declare that the facts and matters stated heroin arc true to tho best of my 
(or our) knowlodge, information and belief. 

My (or our) address for hcrvico in British India i. e . — 

Pate and sign. luted this? day of 19..: 

(Signed) 

To the 

Controller of Patents, 

1, Council Home Street., Calcutta. • c 


a. Insert number and dato. 

b. If the specification has been punted, an officially printed copy .shall be used. 
0. Strike out this paragraph if a patent has not been scaled. 

d. Insert reasons. 

e. Insert address. 

f. Insert name, calling and address. 
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Form 12. 


Foe Ha. 10. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Application for Duplicate Pafcont, section 39.) 

I (or we) a 

regret to have to inform you that the Patent No. b 

datod 

granted to o 

has boon d 


I (or wo) declare that the facts and matters stated heroin are truo to the best of 
my (or our) knowledge, inform it iou and belief. 

I (or wo) bog thorofore to apply for Llio issue uf a luplicate of such patent. 

Date this clay of 19 

(Signed) 

To the 

Controller of Parents, 

1, Council House, Street, Calcutta. 

F(jrm 13. 


Fee Rs. 5. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Notice of Intended Exhibition, section 40 and section 52.) 

I (or we) a 

hereby give* notice that I (or we) intend to oxhibit my (or our) invention (or design) i 


a. Insert name, calling and addrdsa. 

b, Insert number and date. 

o. Insert name of original grantee. 

d. Insert the word “ lost'* or “destroyed” as the case may be and state fully the 
circumstances. Also state the interest possessed by the applicant in the patent. 

e. Insert short description of invfefction or design. 
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at the K exhibition certified or notified by 

the Governor-General in Council under section 40152 of the Indian Patents and Designs 
Act ; 19 tl, an an international or industrial exhibition. 

Date and sign. Date this day of ,,...19 

(Signed) 


To tho 

Controller of Patents, 

1, Council House Street, Calcutta. 

Form 14. 


j Fee Annas 8 or 
j Ks. 3 according 
* to chsKiijcation. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Application for Registration of Design, section 43.) 

Aou are requested to register the .uvompmying design in Class No. b.. 
in the name of c 


who claims to bo the proprietor thereof. • 

four exactly .imiUr d „f the dos.gn accompany this request. 

Tho dosign is to be applied t.> e. A m 

Hritish India is f ; Address for service in 


Date and sign Da tod this *dav < 


,.19 . 


(Signed) .... 

To tho 

Controller of Designs, 

1, Council House Street, Calcutta. 

No/*.— -Trade 


Aet, ° r Pt0PUtty mitkHttC0 ““* i *** under tho Patents and Designs 


A. Insert name, 
b, Insert number of class. 


o. Insert name, calling and address. 

d. State whether drawings. photographs, tracings, or specimens 
8* Insort osiHo of Article or <irticl(iq hi .l ^ * 

. t. Unless an address for service in British U^*"*'* applied * 
considered. British India is given, the request w 


be 
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Form 15* 


Fee Rs. 5. 


INDTAN PATENTS AND DESIGNS ACT, 1911. 

(Request Under Rule 32.) 

Application for design No 

Class 

You are hereby requested under Rule 32 of tho Patents and Dosings Rules to etatd 
in writing the grounds of your decision and tho materials used by you in arriving at 
Buch decision. 

Address for service in British Indiy is : 

Date this day of 19 

(Siguod) 

Tb the 

Controller of Patents, 

1, Council House Street, Calcutta. 


Form 16- 


Fee Rs. 10. 


INDIAN PATENTS AND DESIGNS ACT. 1011, 

(Application to extend Copyright, section 47.) 

You are requested by the undersigned who h the registered proprietor of the Design 
No registered in class to oxtond the period "f copyright for a period of 

five years. 

Two oopiejof Jtho design are attached. 

Address for service in British India is : * 

Dated this day of 

(Signed) 

To the 

Controller of Patents, * 

1, Council^ House Street, Calcutta. 
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Form 17. 


E’ec Re. 1. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Inspection of Design, section 50.) 

You are requested by the undersigned who ia the registered proprietor o! the 
design No, a registered in Class No to allow him or hiR nominee b 

to inflpect tho design. 

Dated this day of 19 

Qignod 

Address 

Signature of nominee ^ 

To the 

Controller of Designs, , 

1, Council House Street, Calcutta 

Form IS. 


Feo Rs. 9 or 4. 


_____ __ __ i* 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Request for information, section 51.) 

You are requested to give to the undersigned such information as he may be entitled 

to undor section 51 of tho Act in respect of the design No 

Address for service in British India is : 

Dated this day of ..., 

(Signed). 

To the 

Controller of Designs, 

1, Council House Street, Calcutta. 

Note.— If the number cannot be givon And infomation is required regarding 
a design, two samples of the design may be attached to this form which must then be 
aocompanied by a fee of Rs. 4. 

.a. Insert number and olass. * , 

b. Insert name of nominee who must also sign the application. 


19 
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Form 12. 


Fee Rs. 2. Bee 
foot-note. 


INDIAN PATENTS AND PESICfNS 


In Ihe matter of 
I (or we) b 


(Rcquost for Cortillcato, section 


( Patent No. a of . 

\ Design No class, 


ACT, 1911. 
59.) 


hereby requost you to furnish me (or us) with your certificate to the effect that 0... 


and to send the certificate to d 

Dated this day ofi 19, 

(Si good) 

To tho 


# Controller of Patents and Designs, 

1, Council House Street, Calcutta. 

Noto. — An extra charge of aunas four will bo chargod for every 100 words in oxooss 
of 400. The certificate will not bo supplied until the charge is paid. 


Form 20. 


Fee Rs. 3. 


• INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Request for correction or cancellation, section G2 of Act.) 

I (or we) b 

•••* 

hereby request you under the power given by section 02 of the Indian Patents and De- 
signs Act, 1911, to 


a. Insert number and date. 

b. Insert name, calling and address. 

o. Here set out the particulars which the cnntioller is requested to certify. 

d. Insert name and address. Date and sign. 

e. "Insert particulars. 
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My (or oar) address for service in British India is a; * 

Date and sign. Dated this day of 19., 

T<f the (Signed) 

Controller of Patents and Designs, 

1, Council House Street, Calcutta. 

From 21. 


Foo Rs. 5. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 


In the matter of 
1 (or wo) c 


(Request for Entry in Rogistgr, aoction 03.) 


f Patent No. b • of 

I Design No * class. 




claim to be entitled by (or as) d 


to the following interest e 


( f in the Patent No Of 

( in the registered design No class. 

granted to g 


in proof whereof I (or wo) transmit the accompanying h 


togother with auattostod copy thereof and I (or wo) request that an eutry may be made 
in tho Register. 

My (or our) address for service in British India is a : 


Date and sign. Datod this :....day of.... 

(Signed) 


To the 

Controller of Patents and Designs, 

1, Council Houso Street, Calcutta. 


19, 


• • 

a. Ipsert address 

b. Insert number And date. 

o. Insert name, calling and address. 

d. Insert ground of claim whether by assignment, transmission, elo., or as. mort- 

gagee, licenseo or otherwise. 

e. Insert nature of interest. 

f. Insert numbro and date of patent, or number and class of the registered design. 

g. Insert name. * . 

h. Insert nature of document. 
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Form 22, 


Fee Re. 1. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Entry of Alteration of Address.) 

In thornier of 

I Design No olasa., 

I (or we) a 


hereby request that the following address in British India may be entered in the 

Register, viz., b * 

and request that the oxi3ting address which is as follows may be cancelled o : 

Date and sijjn. Dated this ? day of 19 

(Signed) !.... 

To the 

Controller of Patents and Designs, 

1, Council House Street, Calcutta. 

Note. — This form may only bo used fora request to correct a name or alter an 
address upon the Register. It may not be used as a request to register any change of 
interest in a patent or registered design. 

Form 23. • 


j Fee Rs. 3. j 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

— (Entry of Order of Court, section 64 ) 

1 (or wo) a 

hereby transmit an office copy of an order of the Court with reference to d. 


and request that the regiator may be rectified. 

Date and^igp. Dated this day of ,.19 

(Signed).. 

To the 

Controller of Patents and Designs, 

J, Council House Street, Calcutta. 

. a. Insert name, calling and address. 

b. Insert address to be entered. 

c. . Insert address to he cancelled. 

d. Insert purport of order. 

52 — Q 
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Form 24. 


Fee Rs. 30. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Appeal to Governor-Genoral in Council under sections 5, 9, 1G, 17, 43 or 70.) 

1 (or we) a 

hereby appoal to the Governor-General in Council from the decision (or that part of the 

decision) b of the Controller, dated the c day of 19 

whereby he— 

(a) refused to accept an application for a patent undor section 5 ; 1 

(b) required an amendment under section 5 ; 

(c) decided an opposition under section 9 ; • 

(d) restored a lapsed patent under section 1G ; # 

d ( e ) refused to rostoro a lapsed patont under section 16 ; 

(/) allowed an amendment under soction 17 ; 

(<j) refusod t.o allow an amendment under section 17 ; * 

(h) refused to register a design undor section 43. 

The reasons for appealing, and the full statement of the grounds upon which I (or 
we) rely for objecting to the decision, are as follows e : — 

Noto. — This form in duplicate should bo sent to tho Controller of Patents and De- 
signs, 1, Council House Stroot, Calcutta, who will proooed under Rule 41. 

Form 25. 


Fee Ra. 3. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Application for conversion of exclusive privilege, soction 81.) 

(To be accompanied by the order under which the ezclusvie privilege was obtained ) 

I (or we)a 

do hereby declare : — 


a. Insert name, calling and address. 

b. Strike out if not applicable. 

o. Insert date of decision* The appeal must be made within two months of that date. 

d. Strike out parts not applicable. 

e. State fully, continuing on further sheets and on one side only. <, The last page 
must be dated and signed. 
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(ij that I am (or we aro) in possession under the Inventions and Designs 

Aot, 1888, of an exclusive privilege registered as No. a o£ 

and obtained by 

(ii) that no other person has any share or interest in tho said exclusive 

privilege b 

(iii) that the facts and the matters stated heroin are* true to tho best of my (or 

our) knowledge, information and belief. 

I (or wo) pray that a patent under the Indian Patents and Designs Act, 1911, may 
be granted to mo (or us) in substitution for, and bearing tho Bame date as, tho said 
exclusive privilege. 

Date and sign. Dated this day of ];) 

(Signed) 

To tho # 

Controller of Patents and Designs, 

• 1, Council House Stroet, Calcutta. 

Note. — If any person lias any share or interest in tho exclusive privilege, his con- 
sent in writing should be obtaineef and forwarded with his application. 

Form 26. 


Stamp to bo 
attached, see 
foot-note. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Power of Authority to Agent.) 

In connection with c 


• 

J (or we), tho undersigned hereby authorise d 

of 

to act as my Agent b and to receive all notices, requisitions and communications until 
further notice. 

e And I (or wo) revoke the previous authority given by me (or us) to f 


a. Insert number and date. • 

b. See footnote. 

0 . State particulars. 

d. Insert name and adress of Agent. 

e. Cancel if not requited. 

f. Insert name of Agent whose authority is cancelled. 
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in this matter. 

& Dated this day of 19 

Signature 

Address 

To the 

Controller of Patents and Designs, 

1, Council House Street, Calcutta. 

Note. — This form is liable to stamp duty under the Indian Stamp Act, II of 18S9. 
When power is given to one or more persons as Agents to act in a single transaction, it 
will be sufficient if the form bears a special adhesive label of the value of one rupee 
only. When power is given to not moro than five persona to act jointly and severally in 
more than one transaction, or generally in respect of several patents or designs appli- 
cations, then a special adhesive label of five rupees value should be affixed. 

Ferm 27. 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Statement of Address.) 

In connection with b 


I (or we) the undersigned request that until further notice all notices, requisitions, 
Ac., may bo sent too at 

•• 

Date and sigu. Dated this day of 19 

Signature 

To the 

Controller of Patents and designs, 

1, Council House Street, Calcutta. • 

THE THIRD SCHEDULE. 

(Model Form of Patent.) 

* Oovernmejit of India. 

Patent. 

No of 19 

Whereas A, 13. of hath declared that he is in possession of an 

invention for (quote title* and that he is the true and first 

inveutor thereof (or the legal representative or assign of the true and first inventor) and 
that the same is not iu u by any other person to the best of his knowledge, inform- 
ation and belief. 

And whereas he hath humbly prayed that a patent might be granted to him for 
the said invention. 

And whereas ho hath by and his specification (of which a copy is hereunto annexed) 
particularly described and ascertained the nature of the invention and the manner in 
which the same is to be performed. 

The Governor-General in Council is* pleased to order by these presents that the 
above said petitioner (including his legal representatives and assigns or any of them) 

a. Insert date, signature aud address. 

b. Stale particulars. 

c. Insert name and address. J 
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shall, subject to the provisions of the Indian Patents and Designs Aot, 1911, as patentee 
have the exclusive privilege of making, selling and using the invention throughout 
British Indty (including British Baluchistan and the Santhal Parganas) and of 

authorizing others so to do for the term of 14 years from the day of..? 

19 subject to the condition that the validity of this patent is not guaranteed by 

Government a (and that Government shall have the right to use the invention cither 
without payment or on such berms as it may consider reasonable) and also provided that 
the fees prescribed for the continuation of this patent are duly paid. 

Id witness whereof the Governor*Geneml in Oouncil has caused this patent to be 

sealed a9 of the day of 19 

Signature of Controller 

Date of sealing ^ 

Note. — Renewal fees will be due on this patent, if it is to be continued, on the 
.....day of 19 and on the same day iu each year thereafter. 

THE FOURTH SCHEDULE. 

(Classification of Goods.) 

Class 1. — Articlos composed wholly of metal or in which metal predominates not 
included in Class 2. 

Class 2. — Jewellery. 

Class 3.— Articles composed wholly of wood, bone, ivory, papiermacho, or other 
solid substances not included in other classes, or of materials in whioh, such subetanocs 
predominate. 

Class 4. — Articles composed wholly of glass, earthenware, or porcelain, brioks, 
tiles, or cement, or in whioh such materials predominate. 

Class 6.— Articles composed wholly of paper (except paper hangings), oard-board, 
mill-board or straw-board, or in whioh such materials predominate. 

Class 6.— Articles composed wholly of leather or in which leathor predominates, 
and bookbinding of all materials. 

Class 7.— Paper hangings. 

Class 8. — Carpets and rugs in all materials, floorcloths, and oil cloths. 

•Class 9.-— Lace. 

Class 10,— Hosiery. 

Class 11.— Millinery and wearing apparel, including boots and shoes. 

Class 12. — Ornamental needlework on muslin or other textile fabrics. 

Class 13, — Printed or woven designs on textile piece-goods (other than checks or 
stripes). 

Class 14.— Printed or woven designs on handkerchiefs and shawls (other than 
checks or stripes). 

Class 15. — Printed or woven designs (on textile piece-goods or on handkerchiefs or 
shawls) being checks or stripes. 

Class 16.— Goods not included in other classes, 

NOTICES. 

THE PATENT OFFICE, 

1 , Oouncil House Street , Calcutta , 

Public room open, 11 A.M., to 4 P.M., Saturdays 11 A.M. to 1 P.M. 

1. All communications relating to applications for leave to file specifications and 
tor registration of designs under the Inventions and Designs Aet (V of 1889), or in 
continuation of such applications, should be addressed to the Patents Secretary, 1, 
Council House 8treet, Calcutta. . Documents sent by p obt should be carefully pack ed. 

a. For Government Servant only. 
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2. Directions for the guidauce of inventors and others are given in the Aot Manual 
(Price Re. 1 or Is. 6d.) 

3. Fees payable under the fourth and sixth schedules are payable in cash and must 
be received in the office within the times allowed by the Aot. When cheques are offered 
n payment of fees, it must he clearly understood that the office cannot hold itself res- 
onsible for any delay that may occur in the collection of cash on the cheques; any 

cheque not payable in Calcutta is subject to commission. In cases where it is not possi- 
ble to have the fees handed in at tho Patent Office, it would be preferable to have them 
sent by money order payable at Calcutta to the Patent’s Secretary. 

4. Trade marks arc not registered and medicines are not patonted under the Inven- 
tions and Designs Aot. 

6. Applications made under tho Act are placed for inspection in the publio room for 
ton days from tho date of the Gazette of India in which their filing has been notified. 

6. Specifications of inventions which have been notified as filed in the Gazette of 
India may be inspected on payment of a fee of one rupee at.— 

Calcutta — Patent Office, 1, Council House Btroet. 

Madras — Record Office, Egmoro. 

Bombay— Record Offico. 

Rangoon— Office of the Revenue Secretary to the Government. 

Cawupore— Office of the Director of Industries, United Provinces. 

C 

7. Publications on sale at tho Patent Office : — Price. 

RS. A. 

(a) Act Manual, comprising the Inventions and Designs Act (V of 1888) •• 

and an explanatory memorandum and directions for tho guidance of parties 
applying for the protection of inventions or designs . . 10 

(b) Tho Indian Patents and Designs Act, 1911 (II of 1911) ... 0 10 

(c) Weekly Notifications (extract from tho Gazette of India) ... 0- 1 

Annual subscription with postage ... 3 0 

(<f) Inventions (consolidated subject-matter index, 1900—1908, and 
chronological list 1900 1904 ... 2 0 

(e) Inventions and Designs. Annual indexes for tho years 1905, 1906, 

1907, 1908, 1909, 1910 each ... 1 0 

(/) Quarterly index, January to March and April to June, 1911 ... 0 8 

H.G. Graves, 

Secretary under the Inventions and Designs Aot, V of 1888. 
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Objection — Principles, A , 61. 

, Objection— Sufficiency, B—L, 62, 63. 

Action for— Judgment —Revocation ponding inquiry — Estoppel, M, 63. 

Suit for compensation for - PurticuDr?, of breaches, A', 63. 

Particulars of infringement required to be given under, 0, 63. 

Ccrtaiu defences loan action barred -Intention of legislature, 2', 63, 64. 
Pitudiugs— Generally, Q— 64. 

Pleadings allowed, II -/), 64, 65. 

Pic id mgs disallowed, K - L , 65, 66. 

action - Shouliand inii.-R - Payment by solicitor — Solicitor’s right to rocovor 
from client— Practice, M, 66, 67. * 

Exemption <>t innocent infringer from liability fur damages, S. 30, 67. 

Sale for 15,000 and royalties - Vendor’ i luin in respect of unpaid royalties, N, 67. 
Infringement — Injunction - ( lcnor.il principles, O -iJ, 68. 

Intciyn injunction— When granted, R -V, 6B, 69. 

Interim injunction — When refused, / — W, 69, 70 
cases— Inspection, fi\ 70. 

• caacs — Inspection of machines sold, O, 70. 

cases— Inspection — Of process carried nn under patent, II, 70- 
cases- Grounds of application for order for m.ipec 1 mil, 2 — N, 70, 71. 

Application for inspection of m vein lies relied on ai ant'eipitiug plamlill's, O, It. 
Account of profits— Disclosure of purchasers -Practice, 1\ Q, 71. 

Inspection of Books— After verdict, R, 71. 

Account- General, 72. 

Profits actually made, T, 72. 

• Profits — Modo of taking account — Form of older, U, V , 72. 

Account of profits— Disclosure of names of purcb.aiors of good*’, IV, 72. 

Certificate of validity questioned and costs thereon, S. 32, 72 —74. 

Validity of, questioned in previous action Certificate — Solicitor and ‘client — 
Costs, A, 73. 

Certificate when given, X , V, 73. 

Certificate that validity of patent had come in question, X, 73. 

Validity of, established in previous actions— Costs— Certificate, B, 73, 74. 
Transmission of decrees and orders to the controller, 8. 33, 74. 

Action — Hearing with assessor, 8. 35, 74. 

Certificate that particulars of objections are reasonable — Costs, C, 74. 

Remedy in case of groundless threats of legal proceedings, S. 30, 74—81. 
Restraining throats generally, Z>— A", 75, 76. 
adfcioa— Proof of validity of, L— Q, 76, 77. 

Validity of —Burden of proof— Action to restrain threats of legal proceedings, 
P, 77. 

Objections to, —Particulars of objection, <J, 77. 

Injunction— Balance of convenience and inconvenience, R, S, 77« 

Threats action, T t U t 78. , 

Threats by circulars, advertisements or otherwise— Private letter, V % 78. 
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INDEX. 


Patent — (Concluded). 

Threats contained in letters io answer to inquiries— Privileged communications, 
17,78. 

Threats, what are— “ Without prejudice,” Y, 78, 79. 

Threat— Letter — No reference to, 79. 

Injunction to restrain threals -Threats of proceedings by persons other than 
person enjoined— Breach of injunction, Z , A, 79. 

Circulars issuod in general terms— “ Person aggrieved,” B , 79. 

Due diligence in instituting action, C, 80 
Prosoouting action with due diligenco, D, 80. 

Right of action— Costs, E, 80. 

Grant of, to two or moro persons, S. 37, 81. 

Where action for infringement commenced, F, 81. 

Grant of, to two or more persons jointly — Effect, Q — I, 81. 

Novelty of invention, S. 38, 81 — 83. 

Prior publication and user, J— ill, 82, 83. 

Loss or destruction of, 8. 39, 83. 

Nature of public knowledge, N -Q, 83. 

Knowledge of patentee, R, S, 88. 

First and original inventor, T , 83. 

Provisions as to exhibitions, S. 4 ( 3 , 83, 84. 

Models to be furnished to Indian Museum, S. 41, 84. 

Foreign vosboIs in British Indian waters, S. 42, 84. 

Application of certain provisions of the Act us to, to designs, 8. 54, 94. 

Fees, 8. 57 , 93. 

Prohibition of publication of specification, drawings, etc., whoro application 
abandoned, eto>, 8. 01, 95, 96. 

Power for Controller to correct clerical errors, S. G2, 96. 

Entry of assignments and transmissions in registers, S. 63, 96. 

Refusal to grant, etc,, in certain cases, S G9, 98. 

Saving for prerogative of Crown, S. 79, 102. 

Substitution of, for rights undor repealed Act, S. 81, 102. 

Conversion o4 an exolusive privilege into a, W—Y, 102. 

Patentee , Meaning, S. 2, 9. 

Who is a, M t 13. 

Duty of, N t 13. 

Expensive litigation the, had been put to— Patent— Extension, I/, 32. 

. Patent —Extension— L^sp by, I, 32. 

For benefit of,— Extension, J5— /, 36. 

Knowledge of, R, 8 t 83. 

Patent office, Provision regarding, S. 55, 94, 98. 

Officers and clerks, 8. 56, 99. 

Wrongful use of words, S. 78, 101, 102. 

Patents and Designs Rules , 1912. See appendix. 

Perpetual injunction , refused— Patent, I, J, 84. 

Person aggrieved, Patent— Ciroulars issued in general terms, B, 79. 

Petition, for revocation of patent, S. 26, 49, 91. 

Piracy , of registered design, 8. 59, 92—94. 

Pleadings, generally— Patent— Infringement, V, 64. 

allowed— Patent— Infringement, W—D, 64, 65. 
disallowed— Patent— Infringement, JS7— L, 68, 68. 

Infringement of design, E, 99. 
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Post, Application and notices 'ey, 8, 79, 99. 

Practice, Patent aotion - Shorthand notes— Payment by solicitor — Solicitor's right to 
recover from client, Af, 66, 67* 

Patent— Aooount of profits —Disclosure of purchasers, P, <J, 7i. • 

Prescribed . Meaning, S. 9, 9. 

Privilege , of reports of controller, S. 60, 98, 

Profits , Patent — Extension— Deductions, 8 , 37, 

/Aooount of— Nature and extent— Extension of patent, B— D, 38. 

Actually made— Patent, T t 72. 

Patent— Aooount -Mode of taking aooount — Form of order, U, V, 72» 

Aooount of, — Disclosure of namos of purchasers of goods— Patent— Accounts, 
W, 72. 

Proprietor , of new and original design— Moaning, S. 2, 9. 

Of design— Definition, C, 86. 

Sending design to person in non-oonfidential relation to, V, 68. 

Publication , Design— no waiver -Infringement — D, 93. • 

Prohibition of, of specification, drawiugs, oto., where application abandoned, 
. etc., S. 61, 99, 96. 

Public knowledge , Nature of, —Patent, N—Q , 83 

• R 

Rectification , of register by Court, S. G4, 97. 

of the register, Af, 97. 

Register, of Patents, S. 20, 49. 
of designs, S. 46, 89. 

Notice of trust not to be entered in, S. 58, 99. 

Inspection of, and extracts from of designs, S. 59, 99. 

Power for Controller to corroct clorical errors, 8. 62, 96. 

Entry of assignments and transmission?- in, of designs, 8. 63, 96. 

Rectification of, by Court, S. 64, 97. 

Rectification of the, Af, 97. 

Registration, Application for, of designs, S. 43, 84, 88 
Application to register a design, V, 86. 

Copies and specimens of dosigns, W, 89, 86. 

Application for— Acceptance— Design, X, 86. 
application for— Objections— Design, Y, 86. 

New and original design, O, II, 87, 

Design— Combinations, J -N, 87. 

How made, 0, 87. 

• of designs in new classes, S. 44, 88. 

Certificate of, S. 45, 88. 

Design— Bricks, P, 88. 

Design— Marks, Q, 88. 

Design— Mode of description— Combination, R, 88. 

With particular thing — Design, 8, 88 
D&igh— Copyright on, S. 47, 89. 

Repeal, S. 80, 102. 

Reiteration, of lapsed patent, S. 16, 40, 41. 

Revocation, Compulsory licenses and, S. 22, 46, 47* 

of patents worked outside British India, S. 23, 47—49. 
of patent on publio grounds, 8. 25, 49. 

Petitidh for, of patent, 8. 26, 49—61, 
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INDEX. 


Revocation — (Concluded). 

Act V of 1888, 8. 30— Respondent showing cause by affidavits— Issue direoted 
to be triod — Onus of proof at trial, M, 50. 

Petition for— Notioe of proceedings to persons interested, 8. 27, 51. 
pending inquiry — Estoppel -Patent — Action for infringement— Judgment, M, 63. 
Royalty, Infringement — Jurisdiction — Detail of breaches— Act XV of 1859, Ss. 4, 22 
and 34 —Measure of damages, Y t 61. 

Sale for £5,000 and,— Vendor’s lien in respect of unpaid royalties — Patonts, 
N, 67. 

Rules , Power for Govornor-OenoraLin Council to malto rules, 3. 77, 101. 

s 

Sale, of componont parts of infringing machine —Patent— Infringement, R, 57, 98. 

Manufacture and, of component pirt of a combination patent, — infringement, 
G, 58. 

Requirements before delivery on, S -18, 89, 90. 

Marking of articles bofore delivery on, A', 90. 

Saving , for prerogative, 8. 79, 102. 

Schedule, The, 103. 

Scaling , Inquiry before, patent, S. 8, 28. 

Grant and, of patent, S. 10, 29. 

Opposing to, — Patent, A, 30. 

Signature, and verification of documents specified in S. 75 of the Act, 11, 100. 

Solicitor, Payment by, solicitor’s right to recovor from client - -Practice— Patent action 
— Shorthand notes, M, 66, 67. 

aud client— Costs — Validity of patent questioned in previous action — Certificate, 
A, 73. 

Specification , Patont, S. 4, 21—26. 

Method of construction, D — I, 22. 

Construction, J, K, 22. 

Evidence,^, 23. 

Title must not bo inconsistent with the,— Patont, N—Q, 23. 

Objection to form of — Patent, R, 23. 

Sufficiency— Disolosuro, S, T, 23. 

Tost of sufficiency, U— Y, 24. 

Sufficiency of, Z, 24. 

Must not be ambiguous, A — 0 , 24, 25. 

Misleading, D—F, 28. 

Omitting essential mattors, G— A”, 28. 

Copyright, L, 25. 

Method, P, 27. 

Description of genuB not species, Q , 27. 

Suffioiont description, R, 27. 

Drawings not properly explained, etc., S, 27, 

Amendment of application or, by Controller, 8. 17, 41—44. 

Amendment of, by tho Court— Patent, S. 18, 44. 

Prohibition of publication of, drawings, etc., where application abandoned, ebo., 
S. 95, 96. 

Tranmission of certified printed copies of, etc., 8. 72, 99. 

Stay of proceedings, Power of High Court to stay proceedings, eto., 8. 34, 74, 
Subscription , and verification of certain documents, 3. 75, 99, 100. 
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T 

Threats, Remedy in case of grounlcss, of legal proceedings, 8. 36, 71—81. 

Restraining, generally, D— K, 78, 76. 

Action to restrain, of legal proceedings— Validity of patent — Burden of* proof, 
1\ 77. 

by circulars, advertisements or otherwise— Private letter, V, 78. 
contained in letters in answer to inquiries —Privilege communication, 11 , 78. 
what are— ‘without prejudice,” V, 78, 79. 

Patent -Letter— No reference to patents, 79. 

Injunction to restrain, of proceeding., by persons other than person enjoined— 
Breach of injunction— Patent, / —.l, 79. 

Patent— Duo diligence in instituting action, C, 80. 

Prosecuting action with due diligence, D , 80. 

Right of action 0«'tds, K, 80. 

Title of invention— Patent -Nature, .1/, 23. 

imibt not ho incon isVnt with the specification— P.ucnl, N - 23. 

Trade Mine Patent — Similarity — 11 Likclv to deceive ” --Dcnoriplivo or fancy name — 

# Secondary meaning— Injunction, K , 81, 55. 

Transmission , of decrees and orders to the controller— Patent, S. 74- 

Entry uf assignments ;md ip registers, S. 0 3, 96. 
of ccrttfied printed coj i " of fpecificatiuns, S. 72, 99. 

True and first inventor, Patent, 0, Z\ 14. 

'Trust, Notice of, not to he entered in registers, S. 5H, 95. 

* u 

User, What i>, of patent— Infringement, S- f\ 60. 

not for purposes of profit whether infringement — Patent, 1\ 60. 

Prior publication and,— Patent, «/— M % 82, 83. 

Y 

Verification, Subscription and, of eortain documtnt;, S. 75, 99. 100. 

Signature and, of documents specified in S. 75 of the Act, II, 100 

w 

Waiver, Design -Publication no,— Infringement, /), 93. 

Words and phrases, Meaning of— Advocato-Goncral, S, 2, 8—13. 

Article, S, 2, 8—13. 

Controller, S. 2, 8—13. 

Copyright, S. 2, 8—13. 

Design, S. 2, 8—13. 

• District Court, S. 2, 8—13. 

High Court, S. 2, 8—13. 

Invention, S. 2, 8—13, 

Legal representative, 8. 2, 8-13. 

Manufacture, S. 2, 8-13. 

Patent, S. 2, 8-13. ' 

Patenfeo, S. 2, 8—13 
Prescribed, S. 2, 8—13. 

Proprietor, S. 2, 8—13. 

Assign, Q, R, 14. 
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THE UNCLAIMED DEPOSITS ACT, 1866 , 

(ACT XXV OF 186(1 


(Passed on the 11th July , 1866.) 
HISTORICAL MEMOIR. 


Year. 

No. 
of Act. 

Name of Act 

How affected* 

1866 

XXV 

Unclaimed Deposits 

. [ Rep. in part, Act XXIV of 1807. 

Act XVI of 1874. 

| Act XII of 1876, 

1 Act XII of 1891. 

m 




l w 

__l Supplemented, Aot V of 1870. 


An Aot to transfer to the Government of India eortain securities and 
monies deposited in the High Courts of Judicature at Fort William, 
Madras add Bombay * * . 

Whereas it is expedient that certain securities and sums of money 
deposited in the High Courts of Judicature at Fort 
. ream lo. William, Madras and Bombay * * * *, in the 

course of suits in the said Courts or in the late Supreme Courts at 
Calcutta, Madras and Bombay, respectively, and now or hereafter appear- 
ing to have been in such deposit for a period of twenty years or upwards, 
without any claim thereto having been made and allowed during that 
period, should be transferred and paid to the Government of India for the 
general purposes of Government : * It is hereby enacted 

as follows : — 

(Notes). 

XXV of 1866." 

(1) Short title. 

^ “Tbo Unclaimed Deposits Act, I860.” See the Indian Short Titles Act XXV 
of 1866, soo Gazette of India, 1866, p. 890. k 

(2) Proceedings In Council. 

For- relating to the Bill, see Gazette of India, 1866, supplement, p. 304, S 

(3) Legislative changes. 

The portions of this Act which referred to the Administrator-General of Bengal 
• • which were repealed by the Admin istrator-Generars Aot, 1867 (XXV 
of 1867) and the Repealing Act, 1876 (XII of 1876) and those which 
referred to the Supreme Court of the Straits Settlements, whioh were 
repealed by the Bepsaliog Act, 1874 (XVI of 1874), and by Aot Xll 
of 1876, have been omitted. C 

(4) Scope of let— Limitation. 

(a) # Aot XXV of 1866 < enaots that monies paid into or deposited in the High 
* Court in the coarse of suits and remaining unclaimed for 20 yean 

63—1 
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Act XXY of 1866 (the unclaimed deposits act). [Ss. 1 to I 


/.— “Act XXV oi 1866 "-(Concluded). 
aro to be transferred and paid to Government ; such monies or seou- 
* rities are, however, liable to repayment on subsequent establishment 

of claim to the satisfaction of the High Court. 10 O.W.N. 354 
(359). D 

(b) The only limitation applicable to an application for payment of monies 
held by the Court as realization in execution is that provided by Act 
XXV of I860. Tbcro is no other limitation. 10 O.W.N. 354. E 

1. All securities and sums of money deposited in the said High 

Courts * or any of them, in the Courts of suits in 

Money deposited in any of tho said Courts * ' v * * 

High Courts and un- * * , and * * 

C ear8 e ^to^°be * traruf appoaring to have been in such deposit for a period of 
forred to Govern- twenty years or upwards, without any claim thereto 
mant. having been made and allowed during that period, shall 

be transferred and paid to the Government of India 
for tho general purposes of Government. 

(Note). 

Legislative Changes. 

See notes under tho “ Preamble ” to this Act. F 

N.B.— The words “ or of the late Supremo Courts of Calcutta, Madras and 
Bombay,” beforo and the words “ or hereafter ” after, tho word “ and ” 
were repealed by Act XII of 1891. 

2. (Proceeds of estate administered l wider order of Supreme Court of 
Straits Settlements or in charge of Administrator General of Bengal.) 
Rep. by the Administrator General's Act, 1867 (XXIV of 1867), and the 
Repealing Act, 1874 (XVI of 1874). 

3. Nothing in this Act shall authorize any transfer or payment of 

Transfer not mad* any su ch 8ecur ^ e8 » sums °f money or proceeds as 
pending suits. aforosaid, ponding any suit already instituted or which 

shall hereafter be instituted in respeot thereof. 

4. If any claim shall hereafter bo made to any part of the securities, 

monies or proceeds which shall be transferred and 

Rc-paymont on paid to the Government of India under the provisions 
subsequent OBtab- ’ 

lishment of claim. of this Act, and if such claim shall, in the case of 
securities and monies transferred and paid under the 
first section of this Aot, be established to the satisfaction of the High 
Court * * * from whioh tho transfer shall have been made, * * *, 

the Government of India shall pay to tho claimant the amount of the 
principal so transferred and paid as aforesaid, or so muoh thereof as shall 
appear to be due 1 to the olaimant. * * * * * * 

(Notes). 

Legislative Changes. 

See notes under the “ Preamble ” to this Aot. G 

I.— 44 Appear to be due. ’’ 

Costs of petition. 

As to the under this seotion, see the Unclaimed Deposits Aot, 1870 

(V of 1870)* H 



THE UNCLAIMED DEPOSITS ACT, 1&70. 

(ACT V OF 1870 i.) 


* [Pas.Md on the 4th February , 1870.] 

HISTORICAL MEMOIR. 

Year. ! Name of Act. How affected. 

r ”""i ' '< 

1870 V Unclaimed Deposits . . Uep. in part, Act II of 1874. 

1 i Act XVI of 1874. 


An Act to enable tho High Courts at tho [’residency- towns to deal with 
costs # of petitions for certain moneys transferred to Government. 

Whereas the High Courts of Judicature at Fort William, Madras 

• Preamble. and Bombay have no power to deal with tho costa 

of petitions undor S. 4 of Act XXV of 18G6 (to 
transfer to the Government of India certain securities and moneys deposited 
in the Ilifjh Courts of Judicature at Fort William , Madras and Bombay 
* " ") * t y for payment of certain securities, moneys or proceeds 
transferred to Government ; 

And whereas it is expedient to confer such power upon tho said High 
Courts ; 

It is hereby enacted as follows : — 

(Notes). 

/.-•Mcf V of 1870.” 

41) Short title. 

“ The Unclaimed Deposits Aot, 1870.” See the Indian Short Titles Act, 1892 
(XIV of 1897). k 

(2) Statement of Objects and Reasons. 

For the , see Gazette of India, 1870, Pt. V, p. 5. B 

(3) Proceedings In Connell. 

For see Gazetto of India, 1869, supplement p. 1506; Gazette of India, 

1870, supplement pp. 53, 57, 92 and 136. C 


(4) Legislative Changes. 

The words “and in the Supreme Court of the Straits Settlements and the 
proceeds of certain estates in tho charge of the Administrator General 
# of Bengal ,f after tho words “ Bombay ” were repealed by the Repealing 
Act, 1874 (XVI of 1874). D 
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Aot T of 1870. (the unclaimed deposits act). [S» 1 


l.—“ Act V of 1870 "-(Concluded). 

Tho words 11 or under S. 60 of the Administrator General’s Aot, 1870 ”, before 
. “ for payment of etc.”, have been omitted as Aot XXIV of 1867 and 

this Act so far as it relates to the Administrator General were repealed 
by Act II of 1874. B 

(5) Rules. 

See rules for twenty-two Madras ports, Gazette of India, 14th Sep. 1872, 
p. 872, Fort St. George Gazette, 1st Oot., 1872, p. 1617 : Supplementary 
Buies Gazette of India, 4th Oct. 1873, p. 881 : Port Surgeons, Fort 
St. George Gazette, 7th Sep. 1875, p. 1509. F 

Rules for eight Burmese ports, Gazette of India, 29th March 1873, p. 271. 

1. Whenever any of the said Courts shall make 

Power to direct by an ori ] er on any 8Uc h petition, the Court may direct by 
whom costs are to , , , . . . , . 

be tyiid. whom the whole or any part of tho costs of each party 

are to be paid. 
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THE INDIAN LAW REPORTS ACT. 1875. 

(ACT XVIII OP 1875'.) 

Passed by the Governor-General of India in Counoil. 

( Received the assent of the Governor- General on the 18th October , 

1876.) 

An Act for the improvement of Law Keporfcs. 

HISTORICAL MEMOIR. 


Year. 

* \ 

No. 

of Act. | 

Name of Act. 

1 

| How affected, 

1 

1875 | 

ii 

The Indian Taw Reports 

... | Rop. Act XVIII ol 1875. 

1875 

xfm 

Do. 

... ! Rep. in part Act XII of 1876. 


.WHEREAS it is expedient to diminish the multitude and expense of 

P eamblo ^ aw ropor ^ 3 Published in British India, and to 

improve thoir quality : And whoreas with a view to 
furthering these objects, the Governor-Goneral in Council proposes to 
authorize the publication of reports of cases decided by the High Courts of 
Judicature established undor the 24th and 25th of Victoria, Chapter 104 2 ; 
It is hereby enacted as follows : — 

* (Notes), 

I.-" Act XVIII of 1875 

(1) Statement of Objects and Reasons. 

For the , see Gazette of India, 1875, Pt. V, p. 139. 

(2) Proceedings In Council. 

— For , see Gazette of India, Extra supplement, dated 31st July, 1875, 

p. 5 and Gazette of India, Extraordinary, dated 25th October, 1875, 
p. 1. 

PUBLICATION OF THE INDIAN LAW REPORT8. 

I,— Allahabad Series, 

1. A Reporter shall be appointed for the High Court of the North-Western Provin- 
ces, and Aalkwork under the supervision of a Council to be constituted as follows 

One Fnisne Judge, 

Two Barristers. 

Two Vakils of the Court. 

Each of the above shall from time to time be appointed by the Chief Justice. 

2. The Reporter shall be appointed and paid by the Governor- General in Council, 

3. The Reporter shall be primarily responsible for the selection and form of the 
reports, but on all questions of principle he shall consult, and be gnided by the Gonnoll. 



2 Aot XVIII of 1875 (indian law reports act). 

Act XVIII of 1875 "-( Continued ). 

I.— Allahabad Series— (Concluded). 

4. *The entire supervision of. the literary work and editing of the reports, including 
such arrangements as may be needed to ensure the report of eaoh case being ready for 
the press as soon aB possible after judgment is delivered, will rest with the Counoil ; the 
Looal Government being responsible for all arrangements oonneoted with printing, 
publication and distribution. 

6. If the Judge or Judges who deoided any case desires or desire that it should not 
be reported, it shall not be reported. 

6. If the Court or the Chief Justice desires that the Reporter shall consult it or him, 
or any Committee appointed by it or by him on any case or matter, it shell be his duty 
to do so. 

7. If the Court or the Chief Justice desires that any oase decided by the Court or 
by any Division or Judge thereof shall be reported, and signifies suoh desire to the 
Reporter, the caBe shall, subject to rule 6, be reported and published. 

8. The Counoil may, with the approval of the Chief Justice, make rules of business 
for the Council. 

9. The reports Bhall be published under the authority of the Governor- General in 
Counoil, and the Council is horoby empowered to publish them under Buch authority. 

10. In framing reports regard shall bo had to the following general rules and 
principles : — 

(a) Every report ought to contain a statement of all facts necessary for a due 

understanding of the decision. 

(b) Reports ought not [to state any faots which are clearly unnecessary for a 

due understanding of the decision. 

(c) In judging whether to insert or to omit a statement of facts, it is better to 

err on the side of over-statement than of under-statement. 

(d) It is not meant that the Reporter must state the faots over again if there 

is a clear, full and consecutive statement of them in the judgment. 

(e) As a general rule, cases for which a full statement of facts oannot be 

obtained are not to be reported. 

(/) As a general rule, every report ought to oontain a statement of the argu- 
ments of counsel, sufficient to show what points were pressed upon the 
Court. 

(g) The Reporter should note any material bearing which the deoifiion may 

have on other decisions or on any principle of law, and whioh is not 
otherwise apparent on the face of the report. 

( h ) Every report ought to contain a full copy or account of the judgment 

delivered by the Court and by eaoh Judge thereof, or of bo much of 
the judgment as bears on the point for whioh thb oase is reported. 

(i) As a general rule, oases turning upon evidenoe or inferences of fact, oases 

relating to the oonatruction of private documents, and generally oases 
whioh do not illustrate some prinoiple of law or Borne important 
bearing of an enactment in a way not covered by previous decisions, 
ought not to be reported. 

(?) In selecting cases for report, the Reporter is to be guided by the weight 
and importance of the deoision, and the ezistenoe of materials for a 
satisfactory report, and is not to abstain from reporting a oase 
merely because he may think the deoision to be erroneous, or to be 
in confiiot with other deoisions. [Government of India Notification 
No. 14, dated the 7tb August 1885. Bee Gasette of India, 1885, 
Ft. I, p. 431] 
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!*—*** Act XVIII of 1875 " — {Continued), 

' I!.— Bombay Series. 

ORDhlH. 

The Governur-Geneial in Council is pleased to make the following rules in regard 
to tho puMio.it.ion of the Hominy Serin i of the Indian Liw Reports in supersession of so 
much of tnc Notification of tlio Government of Inclit in tho Legislative Department, 
No. 11, dated the 7th August, 1885, as relates to that series. 

1. The ‘staff for editing the Bombay Series of tho Indian Taw Reports shall he an 
Editor assisted hy two or more Reporter as the Council of Liw Reporting may pros- 
cribe. 

‘2, The Editor shall have coutrol over, and define the duties of, tho Reporters, and 
shall work under the supervision of the Council of Liw Reporting, 

3. Tho Council of Law Reporting shall bo constituted as follows ; — 

Tho Cbiof Justice, 

Two Puisne Judges, 

• The Advocate-General, 

Tbe Government Pleader, 

The two Puisne Judges sli ill •from tunc to time, be selected by the Chief Justice, 

I. The hfditor shall be ippuinlcJ and paid by the Governor. General m Council. 
Tho Reporters shall be appointed by the Editoi with tbe approval of the Council of law 
Reporting. 

5. The number of Reporters and tho sal inos to be paid to them shall be determined 
by the Council of Law Reporting, and the salaries nf the Reporters shall bo paid by the 
Editor out of liL own Hilary 

6. The appointment of the Editor shall be for a period not exceeding fivo years at 
a time. 

7. The appointment, of the Reporters shall bo on such terms an tho Council of 
Law Reporting may determine. 

,8. The Locril Government shall be responsible fur all air.mguirumU connected with 
the printing, publication and distribution of tho Reports. 

9. The Council may, with the approval of the Chief Justice, make rules of business 
for the Council. 

10. The Reports shall bo published under the authority of tbe Governor-General in 
Council, aud the Council is hereby empowered to publish them under such authority. 

II. Suhjeot*to such instructions as may, from time to time, with the arproval of tho 
Chief Justice, bo issued by tho Council, regird shall bo bad in framing Reports to the 
•following general rules and principles : — 

(a) Every Report ought to contain a statement of all fact.-, necessary for a due 

understanding of tho decision. 

(b) Reports ought not to state any facts which arc clearly unnecessary for a 

due understanding of the decision. 

(c) In judging wholhor to insert or to omit a st.itnncnt of facts, it is better 

• • to.crr on tho side of overstatement than of understatement. 

(d) It is not meant that the Reporter must state tbe facts over again if there 

is a clear, full aud consecutive statement of them m the judgment. 

(ef As a general rule, cases* for which a full statement of facts cannot be 
obtained are not to bo reported. 

(/) As a general rule, every Report ought to contain a statement nf the argu» 
ments of counsel, sufficient to show what points were pressed upon 
# the Court. , 

54—4 
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l.-"Act XVIII of 1875 ’’—(Continued). 

II.— Bombay Series -(Concluded), 

' {q) The Reporter should note any material bearing which tho decision may 
have on other decisions or on any principle of law, and which i6 not 
otherwise apparent on the face of the Report. 

( h ) Every Report ought to contain a full copy or account of the judgment 
delivered by the Court, and by each Judge thereof, or of so muoh of 
the judgment as bears on the point for whioh the case is reported. 

(i) As a general rule, cases turning upon evidonoe or inferences of fact, - cases 
relating to tho construction of private documents, and generally, cases 
which do not illustrate somo principle of law or some important 
bearing of an enactment in a way not coverod by previous decisions, 
ought not to be reported. 

(j) . In selecting cases for report, the Reporter is to be guided by the weight and 
importance of the decision, and the existence of materials for a 
satisfactory report, and is not to abstain from reporting a case merely 
because he may think the decision to be erroneous or to be in oonfliow 
with other decisions. 

III.— Calcutta Series. 

Revised Rules for the Calcutta Series , Indian Laio Reports. 

No. 19 , dated the 31st August, 1391. —In supersession of that portion of the 
Notification in this Department, No. 14, dated the 7th August, 1885, which relAtos to 
the Calcutta Sories of the Indian Law Roports, the Govornor-Gcnoral in Counoil has 
been ploasod to make the following rules in regard to tho publication of the said series: — 

1. Tho Roports will be published under the supervision of a Council to be constitut- 
ed as follows : 

Tho Judges of tho High Court, Calcutta, nominated by tho Court. 

A Barrister nominated by tho Advocates of tho said High Court. 

A V^kil nominated by the Vakils practising in tho said High Court. 

An Attorney nominated by the Attorneys duly authorized to practise in 
tho said High Court. 

2. Each member of tho Council shall continue in office for one year from the 
date of his nomination and no longer ; but any retiring member may be re-nominated 
for a further term of ouo year, and so on as often as the nominating body shall please. 

3. Tho Hon 1 bio tho Chief Justice on behalf of tho Court, the Hon’blo the 
AdvocatO'Gcnoral on behalf of the Bar, tho Senior Government Pleader on behalf of 
the Vakils, and tno President of tho Attorney’s Association on behalf of the Attorneys, 
aro hereby respectively authorised to take such steps as may be necessary for giving 
oflocl to tho foregoing regulations 

4. Tho Council shall have tho solo power of fixing the number of Reporters 
and the amount of their remuneration, and of appointing, suspending and dismissing 
them ; and it shall have authority to frame suoh rules as it may deem fit for the gui- 
dance of the Reporters in tho preparation and publication of the Reports und* generally 
in the discharge of their duties. 

5. The Governor-General in Counoil will place at the disposal of the Counoil 
the Bum of Rs. 1,862 per mensem, or suoh other sum as may from time to time be 
sanctioned for the purpose, for or towards the remuneration of the Reportcte and 
the defraying of the oost of their office establishment and stationery. 

6. The Iiooal Government will bo responsible for all arrangements connected with 
printing, publication and distribution of the reports. 
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i*—" Act XVIII of 1875 "—(Continued). 

III.— Calcutta Series— (Concluded). 

7. The reports shall be published under the authority o t the Governor-Cfoneral 
in Council, and the Council constituted under these rules is hereby empowered to 
publish them under such authority. [See Gazette ol India, 1QJ4, l’t. I, p. >180.] 

IV.— Madras Series. 

1. A Reporter shall bo appointed for the High Court of Madras, and shall work 
under the supervision of a Council to bo constituted *is follows ; — 

A Judge of the High Court. 

The Advocate-General. 

One other Member of the Bar. 

One Solicitor. 

One Vakil. 

The Judge, Member of the Bar, Solicitor and Vakil shall from time to timo bo ap- 
pointed by the Chief Justice. 

2. The Reporter shall bo appointed and paid by the Governor-Ooneral in Council. 

8. The Rcportor shall be primarily responsible for the selection and form of the 
reports, bub on all questions of principle he shall consult, and be guided by tbo Council. 

4. The entire supervision of the literary work and editing of the reports, including 
such arrangemeuts as may bo needed to ensure the report of oach case being ready for 
the press as soon as possible after judgment is delivered, will rest with the Council, tho 
Local Government being responsible for all arrangements connected with printing, 
publication and distribution. 

5. If the Judge or Judgos who decided any case dosiros or desire that it should not 
be reported, it shall not bo reported. 

6. If the Court or tbo Chief Justice dosiros that tho Reporter shall consult it or 
him, or any Committee appointed by it or by him on any case or matter, it shall ho 
his duty to do so. 

7. If the Court or tho Cheif Justice desires that any ciso decided by tho Court or 
by any Division or Judge thoreof shall bo reported, and signifies such desire to tho 
Reporter, the case shall, subject to rule «0, be reported and published. 

8. The Council may, with the approval of the Chief Justice, make rules of businoBB 
for tho Council. 

^ 9. The reports shall bo published undor the auihority of the Governor-General in 
Counoil, and the Council is hereby empowered to publish them under such authority. 

• 10. In framing reports regard shall be had to tho following general rules and 

principles 

(a l Every report ought to contain a statement of all facts nocessary for a due 
* understanding of the decision. 

(6) Reports ought not to state any facts which arc clearly unnecessary for a 
• • due understanding of the decision. 

(c) In judging whether to insert or to omit a statement of facts it is better to 

err on the side of over-statement than of under statement. 

• 

< (d) It is [not meant that the Reporter must state the facts over again if there 

is a clear, full and consecutive statement of them in the judgment. 

(e) As a general rule, cases for which a full statement of facts cannot be 
# obtained are not to be reported. 
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l.—“Act XVIII ot 1875 (Concluded). 

IV.— Madras Series— (Conceded). 

/) As a gcnoral rule, every report ought to contain a statement of the argu- 
ments of counsel, sufficient to show what points were proased upon 
the Court. 

Uj) The Reporter should note any material bearing which the decision may 
ha vo on other decisions or on any principle of law, and which is not 
otherwise apparent on the face of the report. 

(h) Every report ought to contain a full oopy or account of the judgment deli- 
vered by thp Court and by each Judge thereof, or of so tnuoh of the 
judgment as bears on the point for which the case is reported. 

(i) As a general rule, cases turning upon ovidenco or inferences of faot, cases 
relating to the conslructrm of private documents, and, generally, 
cases which do not illustrate some principle of law or some important 
bearing of an enactment in a way not covered by previous decisions, 
ought not to be reported. 

(j) In selecting cases for report, the Reporter is to be guided by the weight and 

import moe of tho decision, and the existence of materials for a satis- 
factory ioport, and is not to abstain from reporting.* case merely 
because he may think the decision to be erroneous, or to bo in conflict 
with other decisions. [Government of India Nutn. No. 14, dated tho 
7th August 1885 ; Gazette of India , 1885, Pi. I, p. 431.] - A 

2.— M 24th and 25th of Victoria, Chapter 104. ” 

Sco “The Indian High Courts Act.” 

1. This Act may be called The “ Indian Law 
Reports Act, 1875.” 

It extends to the whole of British India 1 ; 

And it shall come into force on such day as the 
Governor-General in Council notifice9 in this behalf 
in the (Gazette of India. 

(Notes). 

I 'Extends to the whole of British India. 9 ' 

Places where Act has been declared to be in force. 

This Aot has beon declared, by notification under S. 3 (a) of tho Scheduled Districts 
Aot, 1874 (XIV of 1874), to bo in force in the following Soheduled Districts, namely : — 

The Districts of Hazaribagh, Lohardaga and Manbhum, and Pargana Dhalbhum 
and the Kolhan in the Distnat of Siugbhum. (The District of Lohardaga included at 
this time the present District of Palam.tu, which was soparated in 1894 7 Lcfaardaga is 
now called the Ranohi District, see Calcutta Gazette, 1899, Pt. I, p, 44). See Gazette, 
of India , 1881, Pt. I, p. 504. * B 

2.— " Commencement. 99 * 

Operation of the Aot. 

This Aot came into foroe on tho 1st January 1876, see Gazette of India, 1875, 
Pt. I, p, 589, 8-1 


Short title. 

% 

Local oxtent. 
Commencement 2 . 
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Sb. 2 to 43 Act XVIII of 1878 (Indian daw reports act). 

2. Act II of 1875 (to diminish the multitude and improve the 
Aot II of 1875' re- quality of Law Reports, and to extend the area of their 
peale<1, authority) is hereby repealed. 

8. No Court shall be bound to hear cited, or shall rocoive or trettt as 
a nt hiM.*t au authorit y binding on it. the report of any case 

only to authorized decided by any of the said High Courts on or after 

reports’. # the said day, other than a report published under the 

authority of tho Governor-General in Council. 

(Notes). 

!•— *' Authority given only to authorized report . •* 

(1) Unreported ease — No authority. 

An unreported case or ruling in not to bo treated as an authority, regard boing had 
to S. 3 of Act XVIII of 1870. 1 C.W.N. 732. {DU s., 28 C. 289*3 C.W.N. 326.) * G 

(2) Scope of Si 3 — Monopoly of Indian Law Reports. 

9. 3 was framed to constitute a monopoly, if tho Judgos so desired, for tho authoris- 
ed Law Ropprts. It does not prevent the Court from looking at an uureportod judg- 
ment of other Judges of the same Court. 28 C. 289 - 5 C.W.N. 32G. (4 C.W.N. 732, Dm.) 

A High Court judgment is none the less an authorit\ because it baa not boon 
reported. 5 C.W.N. 32G (327). D-E 

(3) Proper use to be made of Law Reports by Court. 

A Court is entitled to refer to reports of cases as precedents. But, becauso a judg- 
ment, ordor or decree finds a place in tho reports of casos, the Court should not take 
cognizanco of such judgment, order, etc. The party relying on it should bo asked to 
produce a copy of the same and file it in the rec ord of the case. [27 C. 1 (P.C.), /?.] 
28 C. 171. P 

4. Nothing herein contained shall be construed to give to any judicial 
Authority of judi- decision any further or other authority than it would 
cial decisions. have had if this Act had not been passed. 
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THE WASTE LANDS (CLAIMS) ACT, 18(53! 

(A<jt XXIII ok 1803 1.) 

[Passed on the 10th March { IS 00.] 

. HISTORICAL MEMOIR. 


Year. 


No. ! 

of Act. 


Name of Act. 


How affected. 


1863. | XXIII | The Waste Lands (Claims) 


Rep. in part, Act IX of 1871* 


An Act to provide for the adjudication of claims to waste lands. • 

WHEREAS it is expedient to mako special provision for the spoedy 

^ _ adjudication of claims which may be preferred to 

rreamblo. 

waste lands proposed to bo sold, or otherwise dealt 
with, on account of Government, and of objections takon to tho sale or 
other disposition of such lands : lb is enacted as follows: 

• (Notes). 

/.-‘Me* XXIII of 1863." 

(1) Short title. 

“Tho Waste Lands (Claims) Act, 1863.*’ ISoo th'i Indian Short Titles Aofc, 1897 
(14 of 1897). A 

{2) Proceedings relating to the Bill. 

B^or — , soo Calcutta Gazette, 1SG3, Supplement, p. 109, B 


(3) Places where Act has been declared to be in force. 

This Act has been declared to ho in foro^ in — tho whole of British India, except 
as regards tho Scheduled Districts, by the laws Local Jiixtent Act, 1874 
(15 of 1874), S. 3, the Arakan Hill Districts, by tho Arakan Hill Dis- 
. tricts Laws Regulation, 1874 (9 of 1874) S. 3. 0 

~~ It has further been declared by notification under S. 3 [a) of the Scheduled 
Districts Act, 1874 (14 of 1874), to be in force in the following Sche- 
duled Districts, namely 

West Jalpaiguri ... See Gazette of India, 1881, Pt. 1, p. 1. 

The Districts of Hazaribagh, 

Lohardaga (now the Ranchi 
District, see Calcutta Gazette, 

1699, /Pt, 1, p. 44) and Man- 
bhum, and Pargana Dhal- 
bhum and the Kolban in the 

District of Siogbhum Ditto. 1881, Pt, 1 , p. 504 

The Porahat estate in the Btng- 

bhum District. ... Ditto. 1897, Pt. 1, p. 1069. 

Kumaon and Gaihwal. ... Ditto. 1876, Pt. 1, p. 606* 

The Scheduled portion of the 
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Act XXJII ot 1863 [Continued). 

Mirz.pur District. ... See Gazette ot India, 1879, Pt. 1, p. 883. 

JaiAisar Bawar. ... Ditto. 1879, Pt. 1, p. 382, 

Tim Districts of Hazara, Pesh- 
awar, Knbat, Barmu, Dcra 
Ismail Khan and Dcra Ghazi 
Khan. [Portion* ot the Dis- 
tricts of Hazara, Banna Dcra 
Ismail Khan and Do a 0ha3\ 

Khan and the Districts of 
Peshawar awl Kokat now 
form the North West Frontier 
Province , see Gazette of India, 

PH) l, Pt t,p. S C)7. and ibid,, 
tmi, Pt. I, p. V5, but its 
application to that part of the 
Hazara district known ax Up- 
per 'Vannwnl has been haired hi/ 
tlw Hanru {tjpjur Taniwal ) 

ltcijnlation, lOOti i? o/iWj . . Ditto.* 1880, Pt. 1, p. 48. 

Thi\ District ot 1 Dihaul ... Ditto. 1880, Pt. 1, p. 801. 

The District of Silhot ... Ditto. 1879, Pt. 1, p. 031. 

Tho Districts nf K tramp, Nau- 
gonft, Darrang , 8 i b fi a g a r, 

Lakhiinpur, Goal para f^x -hi- 
ding tho Eastern D<Mr>) and 
Gacliar (excluding thn North 

Oanhar Hills). .. Ditto. J878, Pt. I, p. 533. 

It has been declared mid *r S. 3 (fci of tho sun j Act not to bo in force in the 

fiehi'duhd Districts in Gan jam and Vizagapafcam, see Gazette of India, 
l ''98, Pt. I, p. 872. D 

It has bomi ex ended, by not.itDfUion under S. 5 of the last mentioned Act, to 
tho following Scheduled Districts, namely : — 

Western Dvars ... See Gizjfcte of India, 1875, Pt. 1, p. 497. E 

Tho Tarai of tho Province of * 

A « r » •• Ditto. 1876, Pt. 1, p. 505. 

(4) Construction of the Act. 

(a) This Act must bo construed in aooordanoe with the settled rules of construe- 
tion. Now it is a familiar rule of oonatruction that an Act is not to be 
so interpreted as to interfero with rights of property, except by express 
words or necessary implication. And that rulo has been noted upon 
in this country no le s than iu Englaud. 12 C. 279 (284V c P 
\b) On tho one hand, where tho Legislature has intended to take away proprie- 
tory rights it has expressed that iutentiou in dear language. (Ibid.) G 

Examples. 

(i) Thus in Regulation VIII ol 1819. when it woe intended that the sale ot a 
tenuto tor arrears of rent should put an end to intermediate incum- 
branoeH, the language of 3. n stated that intention expressly. (Ibid.)H 
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Aot XXIII of 1883 (the waste lands (claims) aot). 

/.— “ Act XXIII ol 1863 •'-(Continued). 

(ii) So agaiu in (he Limitation Act, XV of 1877, when it is intended that on 
the determination of the period for suing to recover property the 
right shall be extinguished, the words of S. 28 clearly Say ao. (76id.) 1 
(c) On- the other hand, whore an Aot oxprvssly takes away one particular re- 
medy which would otherwise have been open for enforcing a right of 
property, or in any other particular interferes with proprietory rights 
but does not, in express words or bv noocssary implication, declare 
' that those rights shill cease «o exist., the method of interpret uiou 
which has been and ought to bo adopted is to give effect to the Act 
exactly so far as its words extend, tnd no further. {Ibid). J 

(6) Claims dealt with by the Act. 

The only claims dealt with by the Act are claims sat. up by parsons objecting to 
or complaining of the sale of lands as waste lands. 12 C. 279 (285). K 

(C) Whether Act applies at all to any lands except lands which are the property of 
Government. * 

• (a) An Act interfering with prixato right, is to be construed strictly. 12 0.279. 

[h) Qwcre — Whether the term a oi the Act are not sufficiently satisfied by 
making it apply* to w \sto lands of G lvrrnment ; and by understanding 

• the claims and objictionn menu mod in the Act as claims in respoot of 
Government land and objections wr,h the sami limitation— olairas for 
example of tenants and others claiming to hold under Government, 

• claims to easements and other rights over the land, claims arid 

objections based upon contract. {Ibid.) L 

(7) Consequences of holding that provisions of Aot bar rights of real owner. 

The consequences of holding that tho provisions of this Act bar the right of the 
real owner, especially if those provisions bo extended to titles adverse 
to the proprietory right of Government whom it professes to sell, 
would bo very serious ; and the effect might b3 in many oases not to 
promote security of titles, but insecurity. 12 G. 279 (287). M 

(8j Consequences of holding that Act applies to lands sold &b waste land. 

The consequences of holding that thn Act applies to lands sold as waste land, 
though not so in fact, would be not less serious. 12 0 279 (287). N 

(9) Object of Act. 

(a) The object of the Act, wmnd seem to have been to give a purchaser or lessee 
of waste land under Government a clear title to tho land keel/, tho 
Government holding itself responsible to compensate any person who 
may establish a claim to tho land within a certain lime. l l 2 C. 279 
(289). 0 

(5) This view of the Act has boon adopted by this Court in 7 W.B. 474 in which 
it was held that claims to land sold under the Act can only be prefer- 
red in accordance with tho provisions of the Aot, and that the jurisdio- 
• ^ lion of 'ho ordinary Court is barred. {Ibid). P 

(10) Waste-land -Definition- Application of Aot. 

fa) No definition of waste land is given in the Act and the expression may 
therefore be taken to have its usual meaning of unoocupied or unculti- 
vated land. 12 C. 279 (290). Q 

{b, And nowhere iu the Act is it said that the waste lands spoken of must be 

* unoccupied lands, tho property of Government, {Ibid), R 



G Act XXIII of 1863 (the waste lands (claims) act). [8s. 1 & 2 


Provision for cn 
quiry in claims to 
land, or objections 
to Bale of same. 


/.—'Me/ XXIII of 1863 ’’-(Concluded). 

(c) It is assumed of course that lands will not be sold unless they are the pro- 
pert.y of Government: ; but tbe very object of tbe Aot is to dispose of 
claims preferred on the ground that the land sold or otherwise disposed 
of is not tbe exclusive property of Government, but that the olaimant 
has a proprietory right or Borne othor interest in it. (Ibid}. S 

1. When any claim shall bo proforrod to any waste land proposed to 
bo sold, or otherwise dealt with, on account of Gov- 
ernment, .or whon any objection shall be taken to the 
sale 1 or other disposition 2 of such land, the Collector 
of the district, in which such land is situate, or other 

officer performing the duties of a Collector of Land 
Revenue in such district by whatever name his ofiico is designated, shall, 
if the claim or objection ho preferred within the period mentioned in the 
advortisomont to ho issuod for the sale or othor disposition of such land, 
which period shall not be loss than three months, procood to make an 
onquiry into the claim or objections. 

(Notes). 

« 

<« Sale’* 

Waste lands— Sale. 

Waste lands arc of two descriptions, assessed and unassessed. BoardB Stand- 
ing Orders, No. 3‘2. j 

(i) A5HKSSWD W AST 12 J ANDS. 

Whon is dark has tod for by two or more persons and tho Tahsildar, Divi- 

sional 0 nicer or Collector is unable to decide which of them has the 
best claim to have tho land assigned to him for cultivation, the Col- 
lector of the District may order tho right of occupying the land to be 
sold by public auction to the highot biddor. (Ibid). U 

(ii) Unarbrssku wastk i.and. 

U e it will be put to auction and sold to the highest bidder, if before 

tho time of sale no claim of privato proprietorship or of exclusive 
occupancy, or of any other right, incompatible with the sale of the 
land be preferred to the land, Boards Standing Orders, No. 34. Y 

2.— ** Other disposition . ” 

“ Other disposition," scope of the expression. 

The expression - other disposition " probably refers to the right of Government 
to grant unassossed waste lands on puttab, cowle or otherwise. 8ee 
Boards Standing Orders. No. 34. ^ 

2. The Collector or othor officer as aforesaid shall call upon the 
claimant or objector to produce any evidence, or docu- 
ments, upon which he may roly in proof of h’s claim 

or objection; and after considering the same, and 
making any further enquiry that may appear proper, shall dispose of the 
oase by au order for the admission or rejection of the claim or objection ; 
and if the land is proposed to be sold, for tho sale of tho same subject to 
any condition or reservation which, to such Collector or other officer as 
aforesaid, shall appear to be proper, 


Procedure in 9Uoh 
cases. 
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If the land is ordered to bo sold subject to any 
condition or reservation, such condition or reservation 
shall bo notified to intending purchasers at the tirao 
of sale. 

(Note). 

This section provides for the procedure to be observed by tho Collector and the 
order to bo mado by him. 12 0. 270 (282). X 

3. Ponding an enquiry into any claim or objoc- 
6ale° Sfc pcriding nt cn- ^ on unclor l^ 9 * 3 preceding soction the Collector or 
Q^iry. other olticor as aforesaid shall postpone tho sale or 

othor disposition of tho land ; 


Notification of ' 
conditions. 


Scope of Bection. 


and, if ho shall order that such claim or objection bo rejected, ho 
shall furthor postpone tho sale or othor disposition tJf 
•to contest rejection tj * 10 land, to allow tho claimant or ohjoctor to contest 

of claim. tho order of rejection in the uiannor hereinafter pro- 

vided. . 

* (Note). 

Soope of section. 

This section providos for stay of sale pending enquiry. 12 C. 279 (2821. Y 

4. If tho Collector or othor oilicor an aforseaid, 
if cl aii 1 appcar°to be shall oonsidor tho claim or objection to bo established, 

established, but may and that tho sale or other disposition of tho land should 

ceodod^with^ 0 Pr ° not pl ac0 » h° shall stop tho sale or othor disposi- 

tion of tho land ; 

but such sale or other disposition of tho land may afterwards bo pro- 
ceeded with, if, on an order issued by tho Local Covornmont to try tho 
claim or objection, as provided in soction G of this Act, tho claimant or 
objector shall fail to establish tho same. 


(Note). 

Scope of scotian. 

This soction providos for an absolute stay if tho Collector finds tho claim or 
objection well foundod. 12 C. 279 (2B‘l). Z 

5. If tho Collector or othor oilicor as aforesaid shall order that the 

claim or objection bo rejected, or that tho land bo sold 

Delivery to claim- autyeefc to any condition or reservation, or that it bo 
ant of copy of order 1 

of rejection or of sale, otherwise dealt with, ho shall cause a copy of such 

• 1 order to be delivered to the claimant or objector ; 


Order when final. 


and if such claimant or objector shall not, within one week from the 
delivery of such copy, or within such further time 
as tho Collector or other officer as aforesaid, for any 
special reason to be recorded, shall see fit to grant, give notice in writing 
to such Collector or other officer as aforesaid, that he intends to contest 1 
such order, the order shall be final. 
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Decision of Board. 


If tho claimant or objector shall, within the time allowed, give such 
notice, the Collector or other officer as aforesaid shall 
Report to Board, immediately mako a report to the Board of Revenue 
or other superior revenue authority , and shall forward with such report a 
copy of his order, stating fully all the circumstances of the case, and the 
evidence adduced in support, or otherwise, of the claim or objection ; 

and such Board, or othor authority, on tho receipt of such report, 
and after calling for any further information which it 
may considor necessary, may confirm, modify or 
revorso tho ordor of tho Collector or othor oflicor as aforesaid. 

If the Board or othor authority as aforesaid confirm the ordor of the 
Collector or other ollicer as aforesaid, or modify such 
C^Cerfcifieation to ori | or j n suc h manner as to leave any part of such 
order in force adverse to tho claimant or objector, the 
Collector or othor ollicer as aforesaid shall certify such ordor to tho Court 
constituted as hereinafter provided 

Notice to claim- ami such Court shall forthwith give notice to the 

nnt * claimant or objector : 

and if such claimant or objector shall not * * * institute 

Decision when a suit in such Court to establish his claim or objec- 
tion, the order of the Board or othor authority afore- 
said shall bo final. 


(Notes). 

0) Legislative changes- 

The words “ within thirty days from tho delivery of such notice from the 
Court 11 in the last para wuru repealed by tho Indian Limitation Act, 
lh71 (9 of 1H71). Kor limitation, boo now the Indian Limitation Aot, 
1U08 (0 of 1008). A 

(9) Scope of section. 


By this section, if the Collector's decision is adverse to the claimant or objec- 
tor, Ihh order is final, unless tho claimant or objector, within a week 
after receipt of tho order, or such cxiondcd time as tho Collector may 
allow give notice that he wishes to dispute tho oidor. If ho does, tho 
matter is to be reported to the Board of Revenue or othor superior 
Revenue authority. If tho dt.ci.sion of tho higher revenue authority 
is adverse to tho claimant, that decision is to oe communicated to the 
special Court, constituted undet a subsequent section, arid the decision 
is final unless within DO da vs tlio claimant or objector files a suit in 
the special Court. 12 C . UTU ^ ^ 3 

NB — The latter part of tin 1 ? section is altered 111 form but not in substance 
by the subsequent Limitation Act, of 1871. (J 


1.— 41 Contest 

Collector failing to give notice- Contest if necessary. 

Where the Collector failed to give notice of his intention to dispose of the es- 
tates, it was not incumbent 01. tbi> plaintiff to ctuttst the sale within 
the period prescribed by S. 0, Act XXUI, of lb63. 2 Agra. 268. R 
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2.— “Suit.” 

(1) Waste land— Stamp-duty. 

In a suit under S. 5, Act XXIII of 1S63, by a olaimaut to waste land proposed 
to be sold or otherwise dealt with ou aooount of Governmerffc, or by 
ad objection to the sale or other disposition of such laud, the plaint 
must be on a stamp of 100 rupeos. 7 W.R. 349. E 

(2) Suit to contest award by Board of Revenue— Extension of time. 

The Court oannot errand the time allowed for preferring a suit to contest An 
• award by Board of Ro von ue. 5 W.R, Waste Linda Court, Rof. 1. F 

(3) Institution of suit. 

The filing of a VakaUtnama is not institution of such a suit. [Ibid.) Q 


6. The local Government may, within twolve months after the date 

on which the claim of any claimant of waste land, or 

Power to order tho objection of any objector, as aforesaid, shall hawo 
suit to try claim , _ . _ . . . , , „ „ 

admitted by Collec- been admitted under tins Act by the Collector or other 

tor - officer as aforesaid, direct a suit to bo brought to try 

the claim or objection of the claimant or objector, in 
Court constituted a9 hereinafter provided. 


(Note). 


Scopp of section. 

This section gives powor to the Government to institute a suit in the special 
Court to dispute the finding of the Collector if ili favour of theolaimant 
or objector. 12 C. 279 (282). H 


*7. For the investigation and trial of claims under this Act, the local 
Government shall constitute, in every district in which 
t.r^ng C claims Urt ^ there may he any waste lands capable of being sold, 
otherwise dealt with, on account of Government, a 
Court consisting of an uneven number of persons, not less than three, of 
whom the Judge of the district, or the officer presiding in the principal 
Civil Court of original jurisdiction in the district, by whatever name his 
officejuay bo.designatod, shall ho one. 

Any one or more of the members of which such Court shall consist 
shall have power to make all such orders in the 
bers° WOt ° l mem ’ case as may bo necessary prior to the hearing of the 
suit : 


Provided that, whenever the Collector, or other oilicer, by whom the 
original enquiry was held, is the officer presiding in 
the principal Civil Court of original jurisdiction in the 
district, suoh officer shall not be a member of such 
Court. 

(Note). 

This section providos far the constitution of the special Court. 12 0. 279 (232). I 
56 B. 


• / 

Exclusion of officer 
making original 
enquiry. 


Scope of aeotlon. 
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8 . W hene ver any Court is constituted under this Act, notice thereof. 

shall be given by a written proclamation, oopies of 
Notion ol oomtitu- which shall be affixed in the several Courts, and in 

' V Courts!^ 8peoU1 tho offices of the several Collectors and Magistrates of 
tho district ; 

and from tho date of the issue of such proclamation no other Court 

shall be competent to entertain any claim 1 or objeo- 

Claima not cogniza- belonging to the class of claims or objections for 
bio m other Courts. . - , , . , . . , . , , n . • 

tho trial and determination of which such uourt is 

constituted. 


(Motes). 

I.— “From the date claim.” 

(f) Scope of section -Construction of Aot— Ordinary Courts considering claims to 
waste lands when raised by way of defence. 

(rt) Tho Act must bo construed strictly ho far as ic interferes with private rights, 
and there is no doubt that, Vhatev^r may have been the intention of 
its framers, its language, while probably sufficient to baf a suit in the 
ordinary Courts for the recovery of waste lands sold or otherwise dis- 
posed of by Government, does not go to tho extent of barring the 
ordinary Courts from considering claims to such lands when raised by 
way of dofonoe. 12 C. 279 (290). J 

(b) I3y 8. 6 the ordinary Courts are barrod from entertaining olaims and objec- 

tions belonging to tho class of olaims or objections for the trial or 
determination of which the spooial Court is constituted. (Ibid.) K 

(c) Such claims and objections could only bo put forward before the speoial 

Court by a claimant or plaintiff. (Ibid.) L 

( d ) It is difficult to see how olaims or objections raised by way of defenoe 

could come beforo the special Court at all, (Ibul,) M 

M K seems to follow that what is barred by S. S is a olaim or objection 
brought, by a plaintiff and not the assertion of a title set up by way of 
defenoe. (Ibid.) H 

<2) Sale by Government— Rights of person In possession— Defenoe may be heard If 
•et up by person in possession. 

There is nothing in Aot XXIII of 1863 to prevent a person, who has a good 
title and has throughout been in possession, or who has a good tifele,and 
at any time succeeds in peaceably getting possession, and is not ousted 
in a possessory suit, or who for any other reason is in the advan- 
tageous position of a defendant, from defending his rights, notwith- 
standing any sale, whioh the Government may have processed to make 
under the Waste Lauds Aot. 19 0. 279. 0 

9. The Courts constituted under this Aot shall be 

whMshdd. C ° Urt8 held at 8noh place ' or place8> within tbe Hmits of their 
respective jurisdictions, as shall be considered most 
convenient. 
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Plaintiff and de- 
fendant in suit under 
aeotion 5. 


Appearance. 


Plaintiff and de- 
fendant in suits 
under section G. 


10. In every suit instituted under section 5 of this Act, the claimant 
of the waste land, or objeetor to the sale or other dis- 
position of such land, shall appear as plaintiff ; and 
the Collector, or other officer aforesaid, shall appear 
as defendant on the part of Government. 

Either party may appear by pleader or by agent : 
Provided that, if such other officer as aforesaid be the presiding 
Proviso officer of the Principal Civil Court of original jurisdic- 

tion in the district, tho local Government shall 
appoint some other officer to appear as dofendanfc in the case on its 
behalf. 

In any suit ordered to be instituted by tho local Government under 
section 6 of this Act, the Government, by an officer, 
to bo appointed for tho purpose, shall appear as 
plaintiff ; and the claimant or objector as aforesaid 
shall appear as defendant. 

# (Note). 

Scope of seotlon. 

By this flection, in suits in tho special Court, the parties are to be tho claimant 
s or objector and the Government. 12 C. 279 (283). p 

11. In suits instituted under this Act, except as 
hereinafter provided, the proceedings shall bo regulated, 
so far as they can be, by tho Code of Civil Procedure. 

(Note). 

Scope of section. 

This section relates to procedure. 12 C. 279 (293). Q 

12. The Court shall fix a day for the appearance of the parties, and 
for the hearing of the suit, of which duo notice shall 
be given to the parties or their agents ; and on tho day 
so fixed, the parties or their agents shall bring their 
witnesses info Court, together with any documents on which they may 
intend to rely in support of their respective statements. 

If either party require the assistance of the Court to procure the 

Procuring attend atfe0n dance of a witness on such day, ho shall apply to 

anoe of witnesses. the Court in sufficient time before tho day fixed for 

the hearing of the suit ; and the Court shall issue a 
subpoena requiring such witness to attend the Court on that day. 

• ^ It shall be competent to the Court to require the 

ttfen'danceo/cfehn- P 0rsonal attendance of the claimant of the waste land, 
ant. or objector, as aforesaid, on the day fixed for the hear- 

ing, or at any subsequent stage of the suit. 

(Note). 

Scope of section. 

Thifc section relates to procedure. 12 0. 279 (298). R 


Regulation of pro 
ccedings. 


Procedure before 
hearing. 
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mg 


•No appeal or rovi 
Hion. 


IS. On tho day fixed for the hearing of the suit, or as soon after as' 
may he practicable, the Court shall proceed to examine 
Procedure on hear- th(J c i a i man t 0 f the waste land, or the objector, or his 
agent, (when his personal attendance is not required), 
and tho witnesses of the partios ; 

and upon such examination, and after inspecting the documents of 
the partios, and making any further onquiry that may appear necessary, 
shall proceed to pass such order in the case as it may consider just and 
proper. 

(Note). 

Scope of section. 

This flection relates to procedure. 12 C. 270 (283). 8 

14. No appoal shall he from any decision or order 

passed under this Act, nor shall any such decision or 

ordor bo open to revision. 

15. If, on tho trial of any suit under this Act, any question of law or 

of usage having the forco'of law, or tho cpnstruction 

Heforonco of tjucp- of a document affecting the merits of the case, shall 
tion of law, etc., to . , . . , , „ . 

High Court, etc. arise, on which tho Court shall entertain reasonable 

doubts, tho Court may, oither of its own motion, or on 

tho ipplication of any of tho parties to tho suit., draw up a statement of 

the case and submit it, with its own opinion, for tho opinion of tho High 

Court of Judicature, or of tho highost Civil Court of Appoal and Revision 

in tho territory in which tho land is situato . 

Provided that it shall bo tho duty of every Court held under this Act 

When refer mco 1T,a ^° BUC ^ r °f eronc o to such High Court, or Court of 

dbligntory. Appoal, if, in any suit under this Act, any question shall 

ariso involving any principle of general importance, 
or the rights of a class 

. (Note). 

Scope of section. 

This section provides for a reference from the special Court to the High Court 
on question of law. 12 C. 279 (283). X 


16. The Court may proceed in tho case notwithstanding a reference 
to the High Court, or other highest Civil Court of 
notwithsTa^dm^To^ Appeal as aforesaid ; and may pass an ordor contingent 
ferenco. upon the opinion of the High Court, or other Court as 

aforesaid, on tho point roforred , 


but no final ordor for the sale or other disposition ot the land in 
... . « , question in tho suit, or for the admission or rejection 

ordor. of any claim or objection which shall be before the 

Court in such suit, shall be passed, until the receipt of 
.the order of the said High Court, or highest Civil Court of Appeal. 
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(Mote). 

Scope of section. 

This section deals with procedure. 12 C. 279 (293). # U 

17. The record of cases disposed of by Courts constituted undor this 

Records of cases Act shall bo deposited amongst the records of the 

where to be deposit principal Civil Court of original jurisdiction in the 

district in which the property in disputo is situato. 

(Note). 

Scope of section. 

This section deals with procedure. 1*2 C. 279 {283). Y 

18. No claim to any land, or to compensation or damaged in respect 

of any land, sold or otliorwise dealt with on account $f 

Limitation as to Government 1 as waste land, shall bo received aftor tho 
.claims to land sold . x . . j , , , , . , . 

or dealt with. expiration of three years from the date on which such 

land shall have been delivered by tho (iovornmont to 

tho purchaser, or otherwise doult with. 

If within three years aftor any lands havo been delivered by tho 
m Government to tho purchaser 2 or otherwise dealt with, 

claims ^^"preferred liny claimant or objootor shall prefer a claim 3 to tho 
within time. land so delivered, or otherwise dealt with, or an objec- 

tion to such sale, or to compensation * or damages in 
respect thereof, in the Court constituted undor this Act for tho district in 
which the land is situato , and shall show good and sulliciont reason for 
not having preferred his claim or objection to tho Collector or other officer 
as aforesaid, within tho poriod limited under section 1 of this Act; such 
Court shall file tho claim or objection, making tho claimant or objector 
plaintiff, and tho Collector of the district or other officer as aforesaid (with 
the like provision as aforesaid if such other officer bo tho prosiding officer 
of tho principal Civil Court of original jurisdiction in tho district), tho 
defendant in the suit ; 

, and the foregoing provisions of this Act shall be applicable to the 
trial and determination of the suit. 

The report of tho officer employed to give delivery, or to take posses- 
sion, on the part of Government, of the land sold or otherwise dealt with, 
shall be collusive evidence as to the date on which such delivery was 
made, or possession was taken. 

(Note). 

• 

N.B. — Dowa to 8. 18* there is no provision for dealing with any claim or objec- 
tion which has not been submitted to tho Collector before the date 
fixed by advertisement for the sale or other disposition of the land. 
• 12 C. 279 (283). V 
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1,— “Sold or otherwise . . . . waste land. 99 

Onus on purchaser to shov whether lands were waste lands. 

Jrt) It is very doubtful to state that it is not neoessary for the purchaser of waste 
lands, in order to entitle hiin to rely upon S. 8 or B. 18, to show that 
the lands were waste at the time of the purchase. 12 0. 279 (286). X 
b) Throughout the Aot, exoept in one instance, what is spoken of is waste land. 
The one instance referred to is in S. 18, where the words oocur “sold 
or otherwise doalt with on account of Government as waste lands. ** 
{Ibid,) * 

(c) Having regard to the immediate context in which the words occur, and to 
the connection of that seotion with the earlier parts of the Aot, it is 
very much doubtful whether these words extend the soope of the Aot, 

4 and whether the Act applies at all to any lands which are not waste 

at the date of the sale. {Ibid), Z 

2 ** Purchaser . 99 

• 

Purchaser cannot be compelled to give patta to person claiming to be occupant 
before sale. 

A purchaser of land sold as waste land, under Act XXIII of 1S6'1 cannot be com- 
pelled to grant a pottah to a persoif alleging himself to have been in 
occupation of tho land before the salo. 7 W.R. 474. * A 

3.— “Prefer a claim . 99 

Purchaser of waste lands- Person having good title and being In possession— 
Eights. 

(n) There are no words in tho Act declaring either expressly or by necessary 
implication, that a purchaser of \va6to lands shall take an absolute 
title, or that tho right of any othor persou shall be barred, or that any 
such person shall bo disabled from asserting his rights in any way 
whatever, except in the one case in which the Act itself forbids it ; and 
that is where he is the claimant. There is nothing in the Act to pre- 
vent a poison, who has a good title and has throughout been in posses- 
sion, or who has a good Litlo, and at any lime succeeds in peaceably 
getting possession, and is not ousted in a possessory suit, or who, for 
any other reason, is in the advantageous position of a defendant from 
defending his rights, notwithstanding any sale whioh the Government 
may have professed ’to make under the Waste Lands Act. {Ibid,) B 
(6) On the contrary, there are indications, in the Act itself that this distinc- 
tion was present to the minds of the framers, for by S. 19, the period 
within which a claim adverse to a sale must be filed begins to run, 
not from the salo, but from tho time when the land has been delivered 
by tho Government to the purchaser. {Ibid). C 

4.-“ Compensation . " 

Suit for compensation for land wrongly sold as waste. 

(а) If the claimant has omitted to oome in due time to stay tbo\ialef and the 

land has actually been sold, his only remedy is by a suit under S. 18 
for compensation making the Collector a defendant. 7 W.R. 474. ‘ D 

(б) The object of the Waste Land Act i& to give a purchaser or lessee of waste 

land under the Government a dear title to the land itBelf, the Govern- 
ment holding itself responsible to compensate any person, who may 
establish a claim to the land within a certain lime. (7 W.R 474, 
Appr). 12 0.279. - 
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19. Ia any oase in which the land has been sold, if the Court shall be 

of opinion that the claim of the claimant is establishedi 

If claim establish- the Court shall not award the claimant possession of 
ea, possession not to 1 j . . , . , .. . • . 

be given, but com- t; “ e iand ln dl9 P ut © 1 hut shall order him to receivo from 

pensation. the Government Treasury, by way of compensation, a 

sum equal to the price at which the land was sold, in 
addition to the costs of suit. 


If the land shall have been sold subjeot to any condition or 
reservation, or shall not have boon sold, but shall have 
been otherwise dealt with on account of the Govern- 
ment, and tiie Court shall lie of opinion that tho claim 
to such land, or tho objection of an objector, is esta- 
blished, the Court shall award tho claimant or objeotor 
to receive such sum, in respect of his interest in such land, as shall bo 
awarded in that behalf under tho provisions of Act VL of l Ho 7 1 (for the 
acquisition of land for public purposes ), 


When land sold 
not absolutely, or 
• not sold, but other- 
wise dealt with. 


and thereupon tho Lodal Government shall proceed under tho said 
Act to obtain an award of the value of such interest. 


(Note). 

8co£e of section. 

This section contains some provisions for tho cano in which tho land has been 
dealt with othorwisc than by absolute sale. 12 0. 279 (284). P 

l.-“Act Vt of 1857 

N.B.— See now the Land- Acquisition Act, 1R94 (J of 1694), S. 2. 

21. An award under any of the provisions of the two last preceding 

sections shall ho in full satisfaction of tho claim of tho 
last sections to bo In claimant or objector; and shall bar any future claim 

full satisfaction. on his part, in respect to the land in suit resting on 

the same cause of action, or on a cause of action 
which existed prior to the date of the salo or other disposition of the laud 
on account of Government. 

22. Nothing in this Act shall he held to prevent the Local Govern- 
ment from awarding, to any claimant of waste land 
sold on account <}f Government, on proof to the satis- 
faction of tho Local Government of the claim of such 
claimant (notwithstanding that he may not have pre- 
ferred his claim either to the Collector or other officer 
as aforesaid, or to the proper Court constituted under 
this Act, within the period prescribed by this Act)* 

such amount as compensation for the said land, within tho limit as to 
amount mentioned in section 19 of this Act, if tho land have been sold not 
subject to any condition or reservation, as to such Local Government may 
seem proper. 


Government not 
barred from award- 
ing compensation for 
land absolutely 
sold, though claim 
be not preferred in 
time. 
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(Note). 

Boope of sections 22 & 23. 

Ss. 42 & 23 reuervu to the Local Government the power of granting compensa- 
• lion, although no claim or objection may have been made within the 

prescribed period. 12 0. 279 (2b4). G 


23. If tho lanrj have been sold subject to any condition or reserva- 
tion, or have been other wiso disposscd of, on account 
Compensation lor of Government, and any claim to such land. or objec- 
condiUon ^if claim c * on ^ Kale or other disposition of the land, shall 
proved, though not be proved to the satisfaction of tho Local Government, 
prolerrod m time. although not preferred to tho Collector or other officer 
as aforesaid, or to tim Court constituted under this Act, 
within tho period proscribed hv this Act, tho Local Government may 
award to such claimant or objector such amount as bo such Local Govern- 
ment may appear to ho tho value of tho interest of such claimant or 
objoctor in such laud. 

(Note). 


Scope of sections 22 & 23 

I’.y Sfi. 22 and 23 th*i Government is authoiiscd to awaid compensation even 
after the pciind of limitation in eases in which the olaim is proved to 

its satisfaction. 12 C. 279 (2SU). H 

« 


Interpretation- 

clause. 

Number. 

Gender. 


24. Unless tho contrary appears from tho context, 
words importing tho singular number shall include tho 
plural number, and words importing tho plural number 
shall includo tho singular number ; and words import- 
ing the masculine gondor shall include females. 



APPENDIX. 


N.B. — The following cas-es, though not fallipg under auy p*ri.j<‘ui.ur sections of 
this Act, are oollected horc for facility of reforeuoc, >mco thoy all relate 
to 4 * Waste Lauds.” 

(1) Waste land vested in Ruling power. 

In India, as a geiurai rule, the wxsto lands are vested m the Ruling power, 2 
13. 19. 

(2) Waste lands-— South Canara— Presumption as to Government ownership. 

The general presumption in the District of South Canara is in favour of Govern* 
merit ownership of any immemorial waste lands to which no private 

* person can show a title by grant, or by such user and occupation as Is 

inconsistent with iho proprietary right of Government. What acts prove 
->uch user and occupation must be determined according to the oiroum- 

• stances of each case separately. A man’s uuinj was simply the amount 
of tho assessments payable by him for his lands, which were not neces- 
sarily all adjacent, but might be situated at a distance from each other 

• and even in different villages. 23 M. 257 = 15 M.L.J. 147. 

(3) Unsettled and unoccupied waste land not belonging to private owner. 

Unsettled and unoccupied waste land, not being the property of any private 
owner must bo held to belong to the State. This view is not opposed 
to tho polic) of British Government in India, and is in accordance 
with sucli policy as appears from the express language of tho preamble 
of Reg. Ill of 1828. 2G C. 792 = 3 C.W.N. Gu5. 

(4) Waste land— Presumption. 

Tho fact of land lying waste does not of itself show that no one is in possession, 
8 W.R. 422. 

(5) Waste land— Possession— Ownership. 

Where land is waste, and there is no visible sign of occupation the possession 
must be taken to go with tho right, and the right is priina facie in the 
zemindar of the estate to which the waste land belongs. 22 W.R. 

. 419. 

(6) Possession of waste lands — Limitation — Presumption. 

There may be such possession of waste lands as to proteot a suit from being 
barred by limitation, and where the question of possession is doubt- 
ful, a presumption will arise in favour of the party who proves title. 

• / 11 W.R. 267 (268). 

(7) Title— Possession, presumption of, from evidence of title— Waste lands. 

In dispates ns to the right to possession of jungle lands, it is only in oases 
where ’neither party has exercised any acts of ownership over the lands 
in question that the Court may resort to evidence of title, and 
presume that the party proved to have the title has also possession. 

• 6C.L.R. 481. ' 
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(8) Land emerging from a bhil— Presumption as to possession of owner. 

Where lands emerge from a bhil, the possession of the owner is presumed to 
oontinue, until the oontrary is shown when such lands remain patit or 
* waste, whether it be culturable or unculturable. (9 0. 744 and 19 C. 

660, R.) 24 C. 256* 1 0. W.N. 304. 

(9) Uncultivated land— Limitation— Possession. 

(a) If adverse possession for a sufficiently long time is provod, the title of a 
porson to uncultivated or jungle land may be barred by limitation in 
the same manner and to the samo extent as in the case 6f cultivated 
land; the ovidcn’oe of possession being the exercise of such acts of 
ownership as would ordinarily be exuroiscd over property of that 
nature. 23 W.R. 368. 

(5) Advorse possession may bo pleaded to bar a claim as regards uncultivated 
lands in the samo manner and to the samo extent as regards cultivated 
lands. 3 W.R. 73. 

(1.0) Grant— Non-mlrasl waste land— Power of Collector to make grant— Right of 
the former occupant. 

When the lands situated in a non-mirasi district is allowed by the puttadar to 
lie waste, the Collector is competent^to make a grant, of it to another. 
Buoh grantee oanriot bo ousted by the former occupant. ,1 M.H.G. 12. 

(11) Allowing to lie waste not abandonment. 

A nnrasidar who has purchased certain land cmnot, by allowing it to lie waste, 
be considered to have abandoned ir. so as to entitle tlie Revenue 
authorities to grant it to another. 7 M.ll.G. R. 98. 

(12) Ryotwari lands- Nature of right possessed by ryot in his lands-^RIght of 
Government to grant to other ryotB lands allowed to lie waBte. 

In ryotwari lands, tha ryot has by immaterial custom and usage an indefea- 
sible right, of occupation so long as ho pays the Government assess- 
ment fixed on the land^ ; but on his abandoning the lauds and ceasiDg 
io make i he payment, the Government possess tbo power of granting 
them to other ryots for purposes of cultivation. 1 M.H.G.R. 407. [R. 

2 M.II.C.R. 1.] 

(13) Waste lands -Patta— Rights of mlrasdars. 

The issue of a patta for t.h<» cultivation of waste lands to the mirasdars of the 
village is in form only an annual settlement ; there is nothing in the 
engagements to indicate the creation or recognition of a permanent 
fight in the mirasdars such as can be determined only in the manner 
laid down in 7 M.II.C.R. 98. 1 M. 205 (F.B.). 

(14) Grant of waste lands-Mortgage-Sale-Constructlon whether lands sold or 
mortgaged. 

The grantee of certain waste lands in Burma mortgaged them for scouring 
advanoeg taken for the part payment of the purchase money. Sub- 
sequently bo entered into an arrangement with his creditor for the 
advance of the whole balance. Then, on the joint application of the 
grAntec and his creditor, aa entry was made in the Revenue Register 
to tho effect that the ownership had been transferred from the grantee 
to tho oreditor, ani^ endorsements in the same terms on the document 
of grant. In a suit for redemption brought several years after, held, 
with respeot to the questiou which arose as to whether the transaction 
was a mortgage or a sale, that, on the true construction of the joint 
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petition and the orders made thereon, the entry and the endorsements 
were, intended only ae a record oi the arrangement proposed by the 
parties and sanotioned by the registering offioer ; that the intention 
waB not to have an absolute sale ; and that the transaction # was a 
mortgage whioh the plaintiff could redeem. 21 C. 6S2 (P.G.). 

(15) Right to use of waste land— Permissive use by tenants— Right of landlord to 
erect building— Works of permanent character exeouted by licensee— Base- 
ments Aot (Y of 1882), Ss. 60, 61. 

In a* suit by a zamindar to have his right deolared to build a house on some 
waste land in the mouzah, the defendants, who woro tenants in the 
mouzah, resisted the claim, on the ground that they had built wells 
and water-courses on the land, aud had a right also to use it as a thresh- 
ing-floor and for stacking cow-dung. Held that the defendants 
having acquired no right adverse to the plaintiff as owners, by prescrip- 
tion or otherwise, in the land, their right of use could only be as 
licensees of the plaintiffs ; and although he could not interfere witty 
their right to the well, which wore works of a permanent character, 
and on which the defendants had incurred expenses, he could revoke 
the license as to the olhor use claimed of the land, and his claim to 
build the house should therefore be d« a oroe>i. 8 A. G4. 

(1G) Rights of pasturage in zamindari waste lands— Right of zamindar to re claim. 

Where the village wajib-ufarz provided only that the village cattle may graze 
9 on wasto land, in the same manner as they were in tho habit of graz- 

ing all aloug, but contained no understanding or covenant hy the 
ziminilar owner of the village not to re-claim or bring under cultivation 
any laud which then was waste land, tho mere permission to the villa- 
gers to exorcise the oustomory right of pasture over tho waste lands 
cannot take away from tho zaniimlar tho p iwer to reclaim such waste 
lands for cultivation. 10 A. 172 — 17 A.W.N. 35. 

(17) Free grazing lands set apart by Government for village cattle -Disposal of 
part of such lands by Government— Extent of right of pasturage in Govern- 
ment waste lands— Relative rights of villagers and Government, how far 
within Civil Court’s jurisdiction. 

Consistently with tho course of legislation in tho mazier, Civil Courts may have 
• •jurisdiction to declare that the villagers of a specified village are en- 

titled to rights of free pasturage over Government waste lands within 
the limits of their village. They cannot., however, go further and 
enjoin the Collector to pursue any particular courso in connection 
with them, while at all events he is acting bona fide in pursuance of 
the power which the provisions of the Statute confer upon him. 21 
B. 684. 

(18) Waste lauds, unassessed— Right of pasture against Government— Presumptive 
right * 

Where the plaintiffs were granted oertaiu unassessed lands on darkhaat, and 
the defendant obstructed the plaintiffs and set up an immemorial 
right of pasture and denied the right of Government to grant the 
lands on darkhast. Held that a right of pasture does not exclude the 
owner’s right to the possession and enjoyment of the property over 
• which suoh right may exist. 
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Whether, in the case of Government waste, where the owner has no use for the 
property and is not present on the spot to resist any aots of trifling 
enjoyment on the part of another, the mere pasturing of cattle by the 
adjoining ryot would amount to an enjoyment as of right so as to create 
a prescriptive title, 20 M.L.J. 362=7 M.L.T. 3S0=M.W.N. (1910) 
75 = 5 Ind. Css. H58. 

(19) 8ult by Crown— Cause of action— Burden of proof. 

Assuming that the Crown has the right to oust any person who, withont its 
sanction, occupies wasto land which has not been appropriated for any 
publio purpose, it cannot, by instituting a suit for a declaration of 
right or ejectment without specifying a date at which the cause of 
action arose, compel a defendant to provo possession for CO years. 9 M. 
175. 

(20) Suit to established right to grant of puttah of waste lands— Preferential right 
of ocoupancy. 

In a suit by A and others, as th^ miraudar.-* of a vi lage, to establish their right 
to the grant of a puttah in respect of certain wiste lands of the village 
as agiinst B and others to whom the said lands had been granted, 
whero the Collector, who was also made a defendant, stated that the 
llookumnamali Rules of the District directed that lands should be 
given to mirasdara on thoir tendering Bulliciout socuri^v, and that A 
and others had, on previous occasions, recoived lands for which offers 
had been made by others, in consideration of their (A aud others) pre- 
ferential right, but that they had failed to cultivate the lands C£ pay 
the assessment in breach of their agreements. Held that A and others 
were entitled to the relief sought for. t M.H.C.R. 129. 
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THE 


LOCAL AUTHORITIES LOAN ACT, 1879 1 . 

(ACT XI OF 1879.) 

PASSED BY THE GOVERNOR-GENERAL OF INDIA IN 

COUNCIL. • 

Received the assent of the Governor-General on the 21sJ July 1879. 

HISTORICAL MEMOIR. 


Year. 

No 

of Aot. 

Name of Aot. 

How affected. 

•1871 

XXIV 

Local Public Works Loans 

R ‘p., Acc XI of 1879 

1879 

XI 

Local Authorities Lo>«n 

Amended Aot XV of 1885 ; 1 of 


1905 ; V of 1907 


WHEREAS it is expodionfc to re-enact the Local Public Works Loan 

Preamble amendments hereinafter appearing ; 

It is hereby enacted as follows : — 

(Notes). 

/.— “ Local Authorities Loan Act, 1879. ” 

(1) Statement of Objects and Reasons. 

The was not published, the bill having been introduced and passed atone 

sitting ; A 

(2) Proceedings with regard to the bill. 

For , see Gazette of Iudia, supplement, 1879, p. 872. B 

_ t 1. This Act may bo called “ The Local Authori- 

Short title. , „ . ,, 

ties Loan Act, 1879 : 

Local extent. ' It extends 1 to the whole of British India ; and 

Commencement. shall come into force upon the passing thereof. 

(Notea). 

I,— “Extends.” 


Short title. 


Local extent. 
Commencement. 


Places where Act has been declared to be In force. 

The Aot has been declared, by notification under S. 3 (a) of the Scheduled 
. Districts Act, 1874 (XIV of 1874), to be in force in the following Sohe- 
* * duled Districts in the Ohutia Nagpur Division, namely 

The Districts of Qazaribagh, Lohardaga and Manbhum, and Pargana Dhalb- 
bum and the Kolban in the District of Singbhum, see Gazette of 
India, 1881, Pt. 1, p* 601. The District of Lohardaga included at 
this time the present District of palamau, which was separated in 
1894 ; Lohardaga is now called the Ranohi District ; Caloutta Gazette, 
1889, Pt. 1, p. 44. 
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1— “ Extends* '—(Concluded.) 

It han been declared to be in foroc in Upper Burma generally (except the Shan 
States), by the Burma Laws Aofc, 1898 (XIII of 1898), S. 4 (1) and 
Sch. 1, 

It has been declared in force in the Santhal Parganas by the Santhal Parganas 
Settlement Regulation (III of 1872). S. 8, as amended by the Santhal 
Parganas Justice and Laws Regulation, 1899, (III of 1899). C 

2. The Local Public Works Loan Act, 1871, is hereby repealed. But 
all applications, declarations, authorizations, attach - 
XXIV°of 1871 A<3t mei, k s > loans and rules made under the said Act shall 
he deemed to have boon made under this Act. 


‘Funds.” 


3. In this Act, “local authority” 1 means any body corporate, 

“I al authorit ” mun i c ip a l committee, 2 or othor persons legally en- 
titled to the control or management of any local or 
Municipal Fund, or legally entitled to impose any cess, rate, duty or tax 
upon any porsons within any local aroa ; * * * 

“ funds,” used with reference to any -local authority, includes any 
local or Municipal Fund to the control or manage- 
ment of which such authority is legally entitled, and 
any cess, rate, duty or tax which such authority is legally entitled to 
impose, and any property vested in such authority ; and “ work” includes 
ft survey whether incidental to any other work or not. 

(Notes). 

Legislative changes. 

In S. 3 tho word " and ” before the word “ funds *’ was omitted by section 2 of 
tho Lo^al Authorities Loan (Amendment) Act, 1907 (V of 1907). D 
By the same enactment after the words “voated in such authority ” the follow- 
ing words were inserted, viz. t "and work "includes a survey 
whether incidental to any other work or not.” 

I.— "Local authority . *' 

Local authority— Definition, 

11 Local authority ” shall mean a municipal committee, district board, body of 
port commissioners or other authority legally entitled to, or entrusted 
by the Government with the control or management of a munioipal Or 
local fund. [8. 3 (28), General Clauses Act, 1897 (Aot X of 1897).] E 
2.— u Municipal Committee . ” 

Munioipal Committee. 

It is not afleoted by the Ajmere Municipalities Regulation, 1886 (V of 1886), 
see S. 159. F 

4. Any local authority desiring to obtaiu a loan, on the security of 

its funds or any portion thereof, for the carrying out of 
may^be granted^ any wor ^ s w ^ioh it is legally authorized to carry out 

security of funds. may, in manner provided by the rules made by the 

Governor-General in Council under the power herein- 
after conferred, apply to the looal Government for such loan. 
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uofSiBiiep»? OV ?n ** ^ )0 ** ovcn,o, *^ 0uerft l * n Council may from 

Council to make timo fco make rul0tJ 1 consistent with this Act as 
rules. to— 

(1) the nature of the funds on tho security of which loans may be 

made ; 

(2) the works for which loans may be made ; 

(3) tho manner of making applications for loans ; 

(4) the inquiries to bo made in relation bo such loans, and fclio 
manner of conducting such inquiries ; 

(5) tho cases and the forms in which particulars of applications and 

proceedings, and ordors thereon, shall ho published ; 

(6) tho cases in which tho local Government may mako loans with- 

out the previous sanction of the Governor-General in Council, 

• and the cases in which such previous sanction must bo 

obtained ; 

(7) tho manner of recording and enforcing tho conditions on which 

such loans are to he mado ; 

(8) tho manner and timo of making loans ; 

(9) tho inspection of any works carried out by means of loans ; 

(10) tho instalments by which loans shall bo re-paid, tho interest to 
he charged on loans, and the manner and timo of re-paying 
loans and of paying the interest thereon ; 

(11) the sum to he charged against the funds which are to form tho 
security for tho loan, as costs in effecting tho loan , 

(12) tho attachment of such socuritios, and tho manner of disposing 
of or collecting thorn ; 

(13) tho accounts to bo kept in respect of loans ; 

and as to all other mattors incidental to carrying this Act 
— into effect. 

Ail such rules shall be published in tho Gazette of India. 

(Notes). 

I.-' 1 Rules." 

1. Rales for the grant of Government loans to Local Authorities. 

+NO.J&565 -A., dated the 24th October , 1907.— In fxcrcL-o of the powos conferred 
by seotion 5 of the Local Authorities Loan Act, 1879, iho Governor 
General in Council has made the fol lowiog rules for tho grant of loans 
to Local Authorities by the Government: 

1. These rules shall oome into force on tho 1st day of November, 1907. On and 
from that date tho rules published with Notification No. 15, dated 1st 
January, 1889, as subsequently amended, shall be rescinded except ag 
* regards loans applied for before these rules oome into force. 

5 * A 
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/. — “ Rules " — (Con^mtedj. 

2. In these rule: — 

(l) “ the Aot ” means iho Local Auihomits Loan Act, 1879 ; 

(2; “the Local Authority” means l.ho Local authorii.y applying for or, as the 
case may bo, receiving, or having received the loan ; 

(3) “ Loan ” means a loan under the Act. 

3. A loan shall not ba granted except for a work of public utility — 

(a) within the looal limits of tho area subject to the oontrol of the looal au- 

thority, or 

( b ) for the benefit of the inhabitants within those limits. 

•1. Tho term of a loan shall not, except with the previous sanction of the 
Government of India, extend over a period exceeding twenty years. 

N.B. — Tho torm should bo calculated from tho dato on which the loan is 
completely made. 

5. In the case of loans for works or in connection with works which are 

mainly ornament il or convenient., such as a town-hall, public garden, 
market phic, the term shall not except with the previous sanction of 
the Government of India exceed teu years. 

N.B. — The term should bo calculated from fch*o date on which the loan is com- 
pletely made. 

6. Without the previous sanc;i u of the Government of India a loan shall not 

bo mado at a lower rite of interest than 4 per cent. 

7. An application for a loan shall state — 

1st — the work for which tho loau is required and an cstimaio of the cost of 
tho entire work nr of suoh part of it as it is proposed to moot from 
loan funds ; 

2nd — tho amount which it is proposed to borrow , 

3rd — the fund on the seourit) of which it is proposed to borrow ; 

dth— t.ho law uncter which tho s lid fund is levied, received or hold ; 

5th — tho period for which tho loan is rtquirod, the number and amount of 
tho instalments, if any, in which it is proposed that the loan shall bo 
taken, tho dates proposed for receiving suoh instalments and tho instal- 
ments, if any, in which it is proposed to repay the loan ; 

Oth— tho rate of interest at Which it is proposed to borrow ; 

7th — a detailed account of the revenue and expenditure of the Local Autho- 
rity for tho three laBt preceding years ; 

N.B. — The receipt side of tho account should show only ordinary revenue. 
Receipts from loans or deposits or the investments of sinking funds 
should bo excluded, as well as items of abnormal character, which 
should be indicated separately when required. On the expenditure 
side interest on debt and any payments to a sinking fund should be 
included, but all expenditure from loan funds aud re-payqient of 
advances or deposits should be excluded. A full explanation should 
be given of all important variations in the amounts of revenue and 
expenditure 

8th— all existing prior charges upon the funds of the Looal Authority. 

8. Tho Local Government shall cause suoh inquiry as it thinks necessary or 

expedient to be made into the statement contained in the application, 
and into the ubo and value of the work lor which the loan Is proposed. 
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1.—" Rules "—(Continued), 

9. If it appears to the Local Government that the loan ought not to be granted) 

it shall reject tbo application. 

• 

10. If it appears to the Local Government probable that the loan ought to be 

granted, it shall cause to be published in the local official Gazette* 
and otherwise, as it deems tit within the looal limits of the area 
subject to the control of the Locil Authority, a cop? of the applica- 
tion and such particulars in regard to any enquiry made under Rule 8 
as it may think u^censary, 

11. (1) After tho expiry of onn mmtta from such application, and after calling 

for any further information which i f may requiro, and considering any 
objections which may bo preferred, tho Local Government may either 
reject the application, or grant tho loans if funds are available from 
the gram placed at its disposal for the purpoao : 

Provided that — » 

(1) when the sanction of tho Government of India is required under rule 4, 5, 

or G, or 

(ii) when tho application ia made bv one of tho corporations specified in 
clause (u) of | hi* Proviso to section K of the Act, or by the Rangoon 
Municipality, the local Government, u it approvos tho application, 
shall not it.sdf proceed to s motion it out shall refer it for the orders 
of tho Governor General m Council. 

(2) If it is not propos'd to tak • the whole of the loan during tho ourrent 

financial year, and if the portion to be taken in future years crcoeds 
one lakh of rupues per innum, the Local Govarnni'ii', shall rnport tb' x 
proposals to the Government of Lndii. 

12. The Loo id Government .-.hall rmko suih pnvisioim as miy s -om to be 

necossvry for the proper inspection >*f all works whioh arc b ung carried 
out by meins of a loan, and for ascertaining aod securing that tho 
loan is duly applied to the work for which it, has been made. Every 
such work and tho accounts connected therewith sh.ill ho open at all 
times to tho inspection of the Superintending or Executive Engineer in 
whose division tho work is situate and of any person who may be 
authorised to inspect the accounts of the Local Authority, and of any 
• olher person specially authorized by tbo L cal Government in this 
behalf, 

13. If the Local Government considers that the condition* on which a loan 

was granted have not boon fulfilled, or that the Local Authority haa 
failed to comply with any of ibe roquir- merits of these rules, it may, 
at auy time, order that do further payments shall be made on account 
of 6ueh loan, and reouver the amount advanced, with interest thereon, 
. in the manner mentioned in section 6 of the Act. 

• 

. 14. (1) Interest shall be charged yearly or half-yearly, as the Local Goverment 
may determine on each loan at the rate agreed upon ; and shall be 
reckoned and paid 041 each instalment from tho date on which it is 
received. 

(2) A pentl rate of compound interest not less than 6 per cent, per annum 
shall be payable, at the discretion of the Looal Government, upon all 
* overdue instalments of interest or of principal and interest. 
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/.— 44 Rules "—(Concluded)* 

15. The Local Authority, may, at any time, with the provious consent of the 

Local Government, re-pay the whole or any part of a loan in advance 
f of the period fix'sd by the conditions of the loan. 

16. The oost of any enquiry made uudcr Rule 8, of advertisements published 

under Rule 10, of inspections mado under Rule 1‘2, and of any other 
proceedings by order of the Local Government or the Governor-General 
in Council under t hese rub's, shall be determined by the Local Govern- 
ment, and shall be paid by the Local Authority. 

17. (1) The accounts of every loan shall be kept by the aooount officer of the 

province in which it is made. 

(2) The Local Authority shall give to the account offionr and the Looal Go- 
vernment any information which they may require regarding the 
expenditure of the loan and regarding its funds. 

• 18. An annual s'atcment of all loans granted under the Aot re-payments due and 

mido during the year, and balances ou* standing at the beginning and 
end of the year iti each province or under each Looal Government 
shall bo prepared by the account officer and submitted to the Govern- 
m nt of India through the L >oal 'Government which shall add a 
report of the prog: ess of the work for which a loan has been made. 
Suoh statement shall hi published in the local official Gazette. 

N.B. — Rule 18 is rescinded. See Notification No. 3429-A, dated 1st -Tuly, 
1910. Gazette of India, 1910, Pc. 1, p 533. 

19. An attachment of any funds under spetion 6 of the Aot shall be made by a 
notice to tho Looal Authority prohibiting the collection or manage- 
ment of bueh funds by tho Lnoal Authority, and vesting the adminis- 
tration thereof m such officer as the Looal Government may appoint. 
Such notice shall b^ published in the local official Gazette and other- 
wise, as fhay be directed by tho Local Government, within the looal 
limits of the area subject to the control of the Looal Authority. Tho 
monoyH collected or received under such attachment shall be paid into 
tho Government Treasury ; and the accounts of money so collected and 
of the costs of the collodion, shall be prepared in such form as tho 
Looal Government may from time to time direct. A copy of the 
accounts shall bo delivered to the Looal Authority, and published in 
the looal offioUl Gazette. 

(8ee Gazette of India, 1907, pt. 1, p. 57ft). Q 

II* Rules made under this section and S. 7, for the raising of loans by local 
authorities in the open market. 

See Gazette of India, 1907, Pt. 1, p. 577. H 

N.B.—The said rules are printed under 8. 7, infra , 

r 

8. If any loan made under suoh rules, or any interest or costs due in 
respeot thereof, is or are not re-paid acoording to the 
mcmt^ Moan not^re- conditions of the loan, the local Government may 

paid. attach the funds on the seourity of which the loan was 

made. After such attachment, no person except an 
offioer appointed in this behalf by the local Government shall in any way 
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deal with the attached funds ; but such officer may do all acts in respect 
thereof which the borrowers might have done if such attachment bad not 
taken place, and may apply the proceeds in satisfaction of the loan and 
of all interest and costs due in respect thereof, and of all expenses caused 
by the attachment and subsequent proceedings : 

Provided that no such attachment shall defeat or prejudice any dobt 
for which the funds attached were previously pledged 
deteft^pr^rcharges in accordance with law; hut all such prior charges 
legally made. shall be paid out of the prooeeda of the funds before 

any part of the proceeds is applied to the satisfaction 
of a liability incurred under this Act. 

(Notea). 

8cope and applicability of Ss. 6 and 7. , 

Sa. G and 7 of this Act apply to money borrowed under the Local Authorities' 
(Emergency) Loans Ad, 1^97 (Xll of 1807) [8oo fi. 1 of that AotJ. 1 

7. The Local Government, with tho previous sanction of the Governor - 
j (tenoral in Council, may authorize 1 any local author* 

ment may authorizo ity which might, under tho provisions hereinbefore 
parties to borrow contained, have borrowed money for any work upon 
under this Act. tho security of its funds to borrow money from any 

other person for such work upon such security ; and, 
if any such loan or tho interest thereon is not duly paid, tho local 
Government shall, upon the application of tho lender, attach such funds 
for his benefit in manner provided by Section G. 

Tho Governor-General in Council may, in respect 

Power to make Q j j oang b e taken under this section, exercise the 
rules in regard to 

«uoh loans. power conferred by Section 5, so far as tho samd may 

be applicable to tho case of such loans. 

^ t (Note*). 

Scope and applicability of section, 

# Ss. 6 and 7 of this Act- apply to money borrowed under tbo Local Authorities' 

(Emergency) Loans Act, 1807 (XII of 1897), see S. 4 of that Act. J 

/. - “ The Local Government . . . authorize . 

1 . Rules for raising of loans by Local Authorities In open market. 

Jfo. Q566-A, dated the 24th October , 1907 . — In oxeroise of the powers conferred 
by sections 5 and 7 of the Local Authorities Load Act, 1879, tho 
Governor-General in Council has made tbo following rules for the 
raibing of loans by Local Authorities in the open market : 

1, Those rules shall ootno into force on tho 1st day of November, 1907. On and 
from that date the rules published with the Notification No. 10, dated 
the 1st January, 1889, as subsequently amended shall be rescinded, 
• except as regards loans applied for before these rules come into force. 
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/-“ The Local Government . . . . authorize 99 — ( Continued ). 

1.— Rules for raising of loans by Local Authorities in open market -(OonW.) 

« 2. In these rules — 

(1) “ the Aot” means tho Local Authorities Loan Act, 1879, 

(2) “ the Local Authority” means the Local Authority applying for permission 

to raise, or as th ? cabo mty b^, raising or having raised the loan ; and 

(3) “Loan” means a loan under the Act. 

3 Every loan shall bo defined in rupee currency unless the Looal Government, 
with the provious'sanction of the Governor-General in Council, direots 
that any particular loan shall be defined in sterling currency. 

4. A loan shall not bo raised except fur works of publio utility ; 

(a) within the local limits of the area subject to the control of the Looal 

Authority, or 

( b ) tor the bonefit of tho inhabitants within those limits. 

5, Tho Governor-General in Council shall determine, in each case, the period 

within which tho loan shall be re-paid cxeopt, as provided in tho proviso 
to rulo 10. 

N.B. - Substituted by Notification No. 6*21f? A, dated 30tb October, 1908, see 
Gazette of India, 1910, Pi. J,p. 971. 

G. When it is desired to obtain tho authorize ion of tho Government to the 
raising of a loan under section 7 of the Aot, a statement shall be sub- 
mitted to the Local Government showing . 

1st— the \Y >rk for which tho loan is required, and an estimate of tho cost of 
the o..riro w *rk or of such pirt of it. as it is proposed to carry out from 
loan funds ; 

2nd -the amount which it is proposed to borrow ; 

3rd — tho fluid on tho security of which it is proposed to borrow ; 

4th— the law under which tho said fund is levied, received or held ; 

5th — tho dates within which the money is to bo raised, and when it is pro- 
posed to raise tho loan in instalments, the amount of each instalment, 
the dates within which the first instalment is to be raised, and the 
years in which it is intended to raise the other instalments ; 

6th— the rate of interest at which it is proposed to borrow ; 

7th — the term of years for which the money is to bo borrowed, the instalments 
in which it is to be re-paid, or the amount of the sinking fund provided 
for its re-payment, and the rate of interest at which the improvement 
of such sinking fund is to be calculated ; 

8th — a detailed account of the revenue and expenditure of the Looal Autho- 
rity for the three last preceding years ; 

N B. — The receipt side of the account should show only ordinary revenue. 
Reoeipts from loans or deposits or the investments of iMnkirg funds 
should be exclude!, as well as items of abnormal character, which 
should be indicated separately when required. On the expenditure 
side interest on debt and payments to a sinking fund should be includ- 
ed and all expenditure from loan funds and re-payment of advances or 
deposits should be excluded. A full explanation should be given of all 
important variations in the amounts of revenue and expenditure. 

9th— all existing prior charges upon the funds of the Looal Authority. 
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8. 7] Hot XI of 1879 (local authorities loan act). 

/. — 44 The Local Government . . . , authorize " — (Continued** 

I .—Rules for raUingof loans by Local Authorities In open market - (Contd.) 

7. The Local Government slmll such euquiry as it think.) neoestyiry or 

expedient to be made into the statements contained in the application 
and into the use and value of the w^rk foe which the loan is proposed. 

8. If it appears to the Local Government that tho loan ought not to be raised, 

it shall reject the application. 

9. If it. appears to the Local Government, probable that the loan ought to be 

raised, it shall cause to be published in tho local official Gazette, and 
otherwise, as it dooms tit within tho* local limits of the area subjeot to 
the control of the Local Authority, a copy of ibe application and suoh 
particulars in regard to any enquiry made uuder Itnlo 7 as it may 
think neuensary. 

10. After the expiry of one month from such pub icatiou, and after calling for 

any further information which it mav require, and considering any 
objections which m:i) to preferred, thii Local Government may oithu^ 
reject the application or refer it for the orders of the Oovcruor-Oonu- 
ral in Council . Provided that, if the fun is f >r an amount not exceed- 
ing 5 lakhs of rupees, and is to br ro-paid within a period not exceeding 
thirty years, the* Local (r)vornment ina> sanction tho loan without 
reference to tho Government of India. 

N.B. — Substituted by Notification No. 6215-A., dated 30ih October, 1908, eoo 
Gazette of India, 190H, Pi. 1, p. 971. 

11. When a loan has been sanctioned by the Governor-General in Council, tho 

Local Authority shall not, without the previous approval of tho Gov- 
ernment of ludia, vary tho dates within which the raising (if tho loan, 
or of the first instalment of it, has boeu sanctioned. 

If such a loan is rai6od by insulin mis, the dates within which oaoh further 
instalment is to be raised shall be reported for tho provious approval of 
tho Government of India before it is put upon tho market. 

H.JJ. The words “ if such a loan,” wore substituted for tho words, “ if tho 

loan,” by Notification No. 62 15- A., dated 30th October 1908, soo Gaz- 
ette of India, 1908, Pc. 1, p. 971. 

12. The Local Government shall make .^uch provisions as may scorn to be 

necessary for the proper inspection of all works which are being carried 
out by means of a loan, and /or ascertaining and securing that the 
loan ia duly applied to the work for which it has been made. Every 
such work and the accounts oonnogted therewith *hall bo open at all 
* times to the inspection of the Superintending or Execulivo Engineer, 

in whose division the work is situate, and of any person who may bo 
authorized to inspect the aooounts of the Local Authority, and of any 
other person specially authorized by the Local Government in this 
behalf. 

The cost of any enquiry made under Rule 7 of advertisement published 
under Rule 9, of inspections made under Rule 12 and of any other pro- 
ceedings by order of the Local Government or the Governor-General In 
Gounoil under these rules, shall be determined by the Local Govern- 
ment and shall be paid by the Looal Authority. 

14 . If a loan ia not re-payable by annuities or annual drawings the Local Autho- 
rity shall out of its income pay yearly or half-yearly, into a sinking 
* fund a sum which, accumulating at such rate of compound interest as 
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it XI of 1870" (LOCAL .AUXHORI'EI^S 'IibAN AO^I tS..l 

•v •' I. — " The Local Government . . . -authorize ’’—(Concluded). 

I.— Rules lor raising of loans by Local Authorities In open market— (CM). 

, the authority functioning the loan may fix, will be sufficient to secure 

v the liquidation of the loan within the teim fixed for its te-payment. 
The Local Authority shall submit the aooounts of its sinkiug fund to 
the Accountant-General and shall at once make good from its revenues 
any amount by which be may certify that the fund falls short of what 
it ought to contain. 

If.B.— Tho words 11 the authority sanctioning the loan ” were substituted for 
the words 11 the Government of India” by Notification No. 6215-A., 
dated 30t<h October, 1008. See Gszitte of India, 1908, Pt. 1, p. 971. 

15. The Local Authority shall givo to the account officer and the Local Govern- 

ment any information which they may requiro regarding the expendi- 
ture of the loan, and regarding its funds, 

16. An atiachm >mu of any funds under section 6 of the Act shall he made by a 

notice to the Local Authority prohibiting the collection or management 
of such funds by tho Local Authority, and vesting the administration 
thereof in Ruoh oftnor as tho Local Government may appoint. Such 
notice shall be published in the local official Gazette, and otherwise, 
as may bo directod by the Local Government, within the local limits 
of the area subject to the control of tho local Authority. The monoyfl 
collected or receivod under such attachment shall be paid to the lender, 
and the aocouuts of moneys so collected and of the oost of colleption, 
shall be prepared in such form as tho Local Government may from 
.time to time direct. A copy of tho accounts shall be delivered to the 
Local Authority, and published in the local official Gazette. 

(See Gazette of India, 1907, Pfc. 1. p. 577.) K 

II. Conditions on which local authorities are allowed to issue sterling 
^ loans. 

RESOLUTION. 

ACCOUNTS AND FINANCE. 

Loans. 

Calcutta , the 15th December, 1010. 

No. 6621-A.r-The conditions on which looal authorities are allowed to issue ster- 
ling loans wore originally explained in the Resolution in this Depart- 
ment, No. 4119-A, dated tho 9ih July, 1903. Since then, various 
instructions on the subject have been issued, from time to time, by the 
Government of India, for the guidance of looal bodies. Recently the 
Secretary of State has communicated further orders and suggestions in 
regard both to regular loans and to the issue of short-term hills in 
sterling. The Government of India, therefore, consider it desirable to 
recapitulate and amplify the existing directions on the subjerg. 

2. The general principles which govern the raising of sterling loans by looal 
bodies are these— 

(1) Borrowing in sterling requires the previous sanction of the Secretary of 

State. 

(2) Application for perraibsion to issue suoh loans will be entertained only in 

oases in which there is a reasonable prospect of the money being raised 
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8. 7l Act XI of 1879 (local authorities loan act). ' 

Ttye Local Government — authorize” —{Continued). 

1 1 —Conditions on which local authorities are allowed to issue sterling 

loans— (Continued), • 

at a rate of interest not exceeding 4 per cent, and at a price not appre- 
ciably below par, and iu which it does not appear probable ihai the 
issue could be made in India ex cpr on terms appreciably loss favour- 
able to the local body. 

(3) Local bodies borrowing in sterling must make thoir own arrangements for 

bringing the capital raised to India and for remitting the interest to 
the holders of the stock. 

3. Tho special conditions precedent to the raiding of sterling loans are aa 

follows : — 

(4) An application for permission to float a storling loan must bo submitted 

through the local Government to the Government of India in sufy* 
cient tune to allow of the necessary reference to the Secretary of 

• Stato, Ordinarily .speaking, it i* alvisahlo that the application should 
bo made a month bofore the loan is required. 

(5) In forwarding tho* application to the Government of India, tho Local 

Government will furnish information on the p lints specified m para- 
graph G of the Notification ol the Government of India, Accounts and 
Finance, No. G50G-A., dated 24th October 19l>7, and will state its 
* opinion as to the desirability or otherwise of sanctioning tho loan. 

(G) The dato or approximate date of issue, and, if the loan is to bo issued 
through a Bank or firm, iln name of th»* Back or firm must bn spcci- 
fi *d in the application. 

4. Tho attention of the Local Governments and local authorities is drawn to 

the following supplementary instrucLinns tnd rnggestions on the sub- 
j ct of sterling loans : — 

(7) The nature of the issue, tho price paid by tho public, the net price receiv- 
ed by the local body, and the commission, if any, and other expenses 
connected with the issue, should bo reported by tho local body confi- 
dentially through the Local Government to trie G wernmeut of India, 
for transmission to the Secretary of State, as so m as practicable. 

<«) if a Bank or firm has issued tho loan, it should be furnished with a cer- 
tified copy of the Government order convoying sanction to tho raising 

# of the money and authorising thfe form of the loan. Without ibis, a 
quotation ou the London Stock Exchange cannot be obtained. 

(9) The first loan of Any denomination brought out by a local body should 
be offered to competitive tender. Only Banks or firms ol good stand- 
ing should be invited to tender, a condition which is specially impor- 
# • tant m view of the advantage of being able to make subsequent issues 

through tho original issuing houao. The right of ejecting any ten- 
der, or all, should be reserved in all oases and should be exeroi&ed 
when the conditions ip 2 (*2) above are not satisfied. When the first 
issue has been officially quoted on the Loudon Stock Exchange, 
there will ordinarily be no objection* in the case of subsequent issues, 
to the local body arranging terms with the original issuing house 
without inviting competitive tenders, provided always that the general 
conditions of the market justify an issue at the same nominal rate of 
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/ The Local Government authorize 99 — {Concluded). 

1 1 .—Conditions on which local authorities are allowed to issue sterling 
* loans— [Concluded). 

interest. In suoh cases, the proposed terms will require the previous 
sanction of the Secretary of Sute and should be reported through the 
usual channels. 

(10) When several successive issues are made by iho same local body at short 

intervals, it will usually bo advantageous that the latter loans should 
rank pan passu with the first ie^ue. When therefore a succession of 
loans re-payable in 30 yours is in contemplation, the Government of 
India will have no objection to the currency of the first issue being 
fixed at 35 >ears, on condition that any further loans issued during 
the following ten yoars shall be re-pavable on the same date. 

5. When a looal body desires to obtain puroly temporary accommodation in 

England, otherwise than by an advance from its banker, the following 
procedure shall ordinarily adopted. — 

(11) The local body should make a public issue of billR in its own name ex- 

pressed to bo payable at a specified date by itself to the holders. 
Sanction to such issius should be applied for in iho same manner and 
with the same particulars mutatis mutandis ns w the cese of regular 
sterling loans. 

6. The Govcmor-Genoral in Council wishes to invite the careful attention of 

all Local Governments and local authorities to the instructions and 
advice convoyed above. 

Ordered that thn Resolution be published in the Gazette of India for general 
information. L 

8. Except as provided by this. Vet and the rules mado hereunder, no 
local authority shall for any purpose borrow money 

effected except under * u P° n or otherwise charge its funds ; and any contract 
this Act. otherwise made for that purpose after the passing of 

this Act shall he void : 

Provided that nothing heroin contained shall ho deemed — 

(d) to preclude the Municipality of Calcutta, Madras or Bombay 
or the Trustees of the Tort of Bombay or Karachi, or the 
Commissioners for making improvements in the Port of 
Calcutta, or any like body hereafter created for the Port of 
Madras or the Commissioners for the Port of Rangoon, from 
exorcising the borrowing powers conferred on them by any 
special enactment 1 now or hereafter in force ; or 
(/>) to preclude any other local authority from exercising the 
borrowing power (if any) conferred on it by any 'Buck enact- 
ment with a view to raising money for any purpose other than 
the carrying out of works ; or 

(c) to affect the power conferred on any local authority by auy 
such enactment to charge its funds by guaranteeing the pay- 
ment of interest on money to be applied to an^ purpose to 
whioh tbo funds of the Icoal authority ean legally be applied. 
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Ss. 8 & 9j Act XI of 1878 (local authorities loan act). 


Legislative changes. 


(Note). 


In clause (a) of the proviso to S. 8 after the words “Port of Bombay” the 
words “ or Karachi " were inserted by S. 3, Act V of 1907. 


lo the same clause after the words 
CommifcMoiifrb for ih«- P.irt 
1905. 


“ Port of Madras 1 ' the, words “or the 
»f Rangoon " were inserted by Act I of 


The words "or (c) to affect — applied" after olauso th) of tho proviso to this 
section were inserted by tho Local Authorities Loan Aot (1879), Amend- 
ment Act, 1885 (XV of 1885). g 


Application of Art 
to loans existing pre- 
vious to tho lifth of 
September 1871. 


9. Tho Secretary of Stato in Council shall bo entitled to the reined v 
mentioned in Section (» for tin* recovery of anv 
money loot, hv turn to an> loeal uuthority before tho 
fifth day of September 1^71, and the interest duo gn 
*ucb moi)(*\ . and tho (lovenior-i ieneral in Council or 
the Local (iovenmiont mav declare Unit any portion 
who before the said fifth day of September 1H7I. has lent, money to any 
local authority shall be entitled to tho said remedy for tho recovery of 
such money, or of the interest duo thereon. 

A. — ” Special enaclment," 


Special enactment . 

As to — 

(1) the Municipality of Calcutta, see Chap. \ of the Calcutta Municipal Act, 

1899 (Ben. Act 111 of 1899). 

(2) City of Bombay, seo City of Bombay Municipal Act, 1888 (III of 1888), 

Ss. ion— 110. 

(3) Oily of Madras, see Madras City Municipal Act, 1901 (Mad. Act 111 of 

1901), Chap. VIII. 

(1) Port of Bombay, sen B >uiha> Port Truht Act, lsVi (Bom. A«*t \ l of 1879), 
Rh. 10--42. 


(5) Port of Karac hi, see I be Kanichi Pori Tru^t Act, 1SM‘> (Bom. Act VI of 

1886;. 

(6) Calcutta Port Counnibbioueib, see Calcutta Port Act, 1890 (Ben, Act III 

of 1890), Ss. 18 — 27. 

(7) Port of Madras, see Madras Port Trust Aot, 1995 (Mad. Act II of 1905), 

Chap. VII 

(8; Port of Rangoon, see the Rangoon Port Act, 1905 (Burma Aot IV of 19051, 

Chap. VI. N 
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THE 


AGRICULTURISTS’ LOANS ACT, 1884. 

(ACT XII OF 1884 1 ) 


( Passed on the 24th July , IHSL) 

HISTORICAL MEMOIR. 

Years. 0 f^ot Name of Aot. Ilow affected. 

1879 X | Northern India Takkavi Aot ... ! Rep. by Aot XII of 1884 

1880 1 XV I liombay Revenue Jurisdiction Aot... i Rep. m part by Act XII of 

1884 

1884 XII Agriculturists’ Loans Aot. ... ' Amended, Aot VIII of 1906, 

i B. G 


An Act to amend and provide for the extension of the Northern India 
Takkavi Act, 1879. 


WlIKREAS it is expedient to amend the Northern 
Ijeamble. X of j nc ]j a Takkavi Act, 1879, and provide for its exten- 
sion to any part of British India ; It is hereby enacted 
as follows : — 


(Notes). 

Act XU of 1884 99 
(B Statement of Objects and Reasons. 

For , see Gazette of India, 1884 Pt. V, p. 2. A 

( 2 ) Proceeding* in Connell. 

For , see Gazette of India, Supplement, pp. 41, 165 and 1130. B 


Short title. 


Commencement. 
Local extent. 


1. (fl This Act may be called the Agriculturists* 
Loans Act, 1884 ; and 

(2) It shall come into force on the first day of 
August, 1884. 

2. (1) This section and section 3 extend to the 
whole of British Ind(a. 


(2) The rest of this Act extends in the first instance oniy to the terri* 
tories respectively administered by the Governor of Bombay in Council, 
the Lieutenant-Governors of the North-Western Provinces and the Punjab, 
and the Chjef Commissioners of Oudh. the Central Provinces, Assam and 
A j mere. 



2 Act XII of 1884 (tiie agriculturists’ loans act). [8b. 2 to 4 

(3) But any ofchor Local Government may, from time to time, by 
notification in the official Gazette, extend the rest of this Act to the whole 
or anjf part of the territories under its administration 1 . 

(Notes). 

1.— 41 Locai Government Administration.” 

(1) Aot extended. 

Act XII of 1884 has by notification boen extended to— 

The Lower Provinon of Kengfel . . See Calcutta Gazette, 1885, Pt. 1, p. 555. 
The Madras Presidency . . See Port St. George Gazette, 1886, Pt. 1, p. 138. 

The Santhal Parganas . . See Calcutta Gazette, 1885, Pc. 1, p. 905. 

The Province of Coorg .. See Coorg District Gazute, 1887, Pt. 1, p 670. C 

(2) Places where Act has been declared to be in force. 

• Tho Aot has boon declared in force in t ho whole of Upper Burma (except tho 
Shan States) by the Buima Laws Ad., 1898 (XIL1 of 1898). S. 2 of 
tho Act was previously declared in f ->ree by Notification under S. 5 of 
tho Scheduled Districts Act, 1.874 (XIV of 1874), hgo Burma Gazette, 
1896, Pc. 1, p. 11*2, and under that Motion, Sa. 4, 5 and 6 of the Aot 
were extended there, see ibid, p. 121. C-l 

It has boon declared in force in t.bn Angul District by Notification under 8. 3 
{‘2) of the Angul District Regulations, 1894, see Calcutta Gazette, 1896 
Pc. 1, p. 1231. ' D 

3. (1) On and from tho day on which this Act comes into force, the 

X of 1879. Northern India Takkavi Act, 1879, and sections 4 and 

Repoal of Act \ of „ , , , _ _ . 

XV of 1880. 1879, and sections 4 £> of the Bombay Kovonuo Jurisdiction Act, 1880, 

1880* ACt ° f 0XC °Pt» * ls regards the rocovory of advancos made 

before this Act comes into force and of the interest 
thereon, bo repoalod. 

(2) All rules made under those Acts shall bo doomed to be mado 
undor this Act. 

4. (l) The Local Government may, from time to time, subject to tho 
Power for Local control of the Governor-General in Council, make rules 1 

Government to make as to loans to ho made to owners and occupiers of 

rul ° 8, arable land .for tho relief of distress, the purchase of 

seed or cattle or any other purpose not spocified in the Land Improvement 
XIX of 1883, Loans Aot, 1883, but connected with agricultural objects. 

(2) All suoh rules shall bo published in the local official Gazette. 

(Notes). 

Legislative Changes. < 

In section 4 (1) the words “ subject to the control ” were substituted for the words 
“ with tho previous sanction'’— see S. 6 of the Land Improvement aud 
Agriculturists’ Loaus (Amendment) Aot, 1903 (VIII of 1906). B 

/.—“The Local Government..-, rules.” 

1. AJmere-Merwara. 

Rules under this Power. 

For— see Ajmere Rules end Orders. 


P 
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S. Ij Act XII of 1884 (the agriculturists’ loans act). 

L~ “ The Local Government . . . rules IContinurd). 

2. - Andaman and Nicobar Islands* 

Rules under this Power. 

For — see Audaraau and Nicobar Gazette, l‘J07, Pt. 1, p. 1 SB 0 

3— Assam. 

Rules under this power. 

For— see Assuu Gazette, l^js, Pt. 11, p 211. || 

4. — Bengal, 

Rules under this power. 

For— sm* Calcutta Gazette, MQS, Pi, 1, p. hi iO. I 

5. -- Bombay. 

Rules under this power. 

Fo r — see Bombay List of Local Rules and Orders, Bombay Gazette, l'JOO, Vt. 


1, pp. %7. 1808; ibid, 1)01, l*i. 1, p. lHt>C>. J 

6.— Burma. 

Rules under this power. 

For see Burma Gazette, 1007, Ft. I, p. 1021. K 

7.- Central Provinces. 

Rules under thiB power. 

For Hee Central Provinces Gazette. 1008, Pt. :i, p 563. L 

8.- Coorg. 

Rules under this power. 

For s.h* Coorg Ointnoi Gazette, 1008, Pt. 1, p. 74. M 

9 - Madras. 

Rules under this power. 

For sue Fort 3*. George Gazette, 18117, Pt. 1. p. 1122. N 


10.- United Provinces of Agra and Oudli. 

Rules under this power.. 

For —see United Provinces Lis'm of Ijocal Rules and Orders. 0 

— • 11.— Punjab. 

Hulks undkh the AaiticuLicitiSTb' Loans Act, 1881. 

. 1. Officers who may grant loans. * 

Within the limns of the funds attuned in them for the purpose the following 

ollieera are empowered to 'ram. loans s — Tab-aldara up to Rs. 100 

fur cattle and Hs 20 for bu< d. 

Assistant and Extra Assistant Commissioners up to Hs. 1100. 

# Collectors without limit. 

Officers subordinate to the Collector will exercise these f owers only wbeu per- 
mitted to do so by the Collector. 

The limits apply to the am >uAts which mav ha granted in any individual case. 

Commissioners may, on the recommendation of the Collector, invest 
selected Naib-Tab»iloars with the powers of a Tabnldar, and selected 
Tabsildars with the powtis of an Extra Assistant Commissioner as 
• regards the granting of loans. 


60 A 
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I.— “ The Local Government — rules \Cmcludkd) 

1 1. - Punjab— (Coricluded)' 

• In timo of famine it may bo necessary tm inlarg“ th? powors of t.he ofiioers 
named, mid this uiav be doue by too Commissioner, subject to a re- 
port to the Financial Oommishiouei 1 . P 

2. Interest. 

(i) Interest will be charged at the rale of 6^ par cant, pur annum, unless the 
Local Government hiia, by special order, sanctioned a .owor rate of in- 
LCriHli. 

(li) Penal internal, will not be charged on instalments which have been sus- 
pended by order of cjinpctont authority, but in other cases will ordi- 
i arily be charged at 0} per cent, per annum, simple interest, on the 
total of the overdue instilment, when the delay exceeds fifteen days. 
Compound interest will m no case bi euargod, and the Collector may 
ruml or reduce the penal interest when he is satisfied that the failure 
is due to the inability to pay or lhai the levy of such interest would 
be productive of hardsbm. Q 

3. Security - 

The oflieer making the grant may at his discretion require the grautoe to pro- 
duce soinu peiaon who will beuume suioty for tho ro-pay mont of the 
loan with interest, where charged. R 

4. Security. 

The borrower should be required to sign on tho order of payment an agro'mont 
in a form presoribi* 1, and .ii.Mini bo given a copy of this agreement. S 

5. Dates of payment of instalments. 

The dates for pay mom of inslalmein s should usually be ill- dates fixed for tho 
payment at each harvest oi uho hivi. instalment of the laud rovonuo. T 

Inspection of works ^ 

All works for which advances are m ide by msbi men‘s should be inspected aud 
reported on or before each instalment subsequent to the first is paid. 
Xu the case of all such works no instalment, subsequent to the first 
should bo paid until a .‘onif)ote"i officer is satisfied that, the loan is 
being properly applied. II 

7. Suspension. 

Instalments may be suspended b> ord^r and at the discretion of the Collector 
ou proof of failure of crops or other exception il calamity. The Collec- 
tor should repoit the suspension io tho Cninun.vuonur, who should 
satisfy lnuihL.lL as to the priprtcLv' uf tho action taken, and may, if 
necessary, cancel oi iiiod.fy ! un Collector's order. In all cases formal 
orders of suspension bluuia be recorded. Y 

Remission. 

When any portion of a loan under ihuse rules is found to be irreoviverAole, nr 
when from any special oau>o it appears that the loan ought not to be 
recovered, a special report siiuulu bu made to tho Commissioner of tho 
division, who has power to grant remission up to a limit of Rs. 500 in 
any one ca^e. li tin amount proposed for reinLsi >u exceeds 
Its. - r >00, the Commissioner has power lo sanction remissions without 
hunt. W 

(See Punjab Government Nontieanou No. 285, dated 11th August, *1910). 
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8. Every loan made in accordance with such rules, all interests (if 
Recovery ofloaiis. any l clli * r Koablo thereon, and costs (if any) incurrod in 
making or roco voting tho same, shall, when thoy bocotrte 
due, bo rocoverablo 1 from the norson to whom tho loan was minlo, or from 
any person who has become surety for the re- payment thereof, as if thoy 
woro arrears of land-revenue or conIs incurred in recovciing the samo due 
by tho person to whom tho loan was made or hv his surety. 

(Notes). • 

“ Every loan — recoverable. ” 

(1) Scope of section — Takkavi advances Recovery. 

(a) S. 5 of Aot XI J of IBS t provide that even loan made under its provisions 

with ail interest.*, (li ate) chaigcabio 'hvreon and the costs (if any) 
incurred in recovery the same shall h e recoverable as if thoy wore appe- 
ars of land revenue, fi C.W N 1^1 llM), X 

(b) Such loans wore known in tho Regulations and the older Acts as takkavi. 

(Ibui). Y 

• 

(c) Act XL of IM1 (geo. 5) arid A > ■ i. \ r ll (II, 0.) of IMS (sec. 1) undo reference to 

takkavi oh ruvouuo within :ho meaning nt those Acts and recoverable as 
such, and it would -teem that th** (jrverumeiit could have recourse to 
# those Acts for recovery of tm> Lari adv.ir.ct s. {Ibul). Z 

(2) Mortgage - Public Demands Recovery Act (YII of 1880, and 1 of 1895. BO), 
effect of sale under— Priority 

Where a property , which was hypothecat'd to < « ivernmont under Act XII of 
18H4 by 1>( fondant No. 1, was sold in *x«'ui'imii of a certificate under 
the Public Don intis Recovery Ac and purchaied b\ Defendant No. M, 
and subsequently PliuiititT brnughi a >uit to enforc j .a mortgage of the 
said property on a bond executed In Def udint No, t. 

Held — That Plaintiff was onutlod u» obtain .1 dcroe and 'In: Defendant No. 8 
did not acquire by tho purchase anvthing hut {.ho juugmo.n debtor’s 
right, title and lntores" m tin property at tho date of tho service of 
notico under 8. 10 of tho Public* Demands Recovery Aot. ti O.W.N. 
m. A 

(3) Sale of house In default of payment of takkavi advance— Effect of prior In- 
cumbrance. 

» 

Whore a house on which there existed a prior incumbrance was sold for default 
in payment of a takkavi advance made by Government on the sreunty 
of the house, held that such -.ale o mid not avoid the prior incum- 
brance. 22 A. 321 = 20 A.W.N. 37. B 

(4) Ex-proprietary tenants mortgaging trees to Government for takkavi advances 
— Relinquishment of their rights to zemindar— Right of Government. 

Ex-proprietary tenants who have taken takkavi advances from Government by 
hypothecating certain trees existing on their bolding, cannot, by re- 
linquishing the hoiding to the zemindar defeat the interests of Govern- 
ment under the hypothecation. If the loan is not paid and tho trees 
are sold to a third person the purchaser’s right cannot be defoated by 
such relinquishment. 26 A. 540 = A.W.N. (1904), 101 = 1 A. L.J, 261. 

• (24 A. 538, F.). Q 
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6. When a loan is mado under this Act to the mombers of a village 
community or to any other persons on such terms 
Liability of joint ^ ult jj 0 [ ^, om aro jointly and severally bound to tho 
thexusolvos. (lovornmont for tho payment of tho whole amount 

payal)lo in respect thereof, and a statement showing 
tho portion of that amount which as among themselves each is bound to 
contribute is entered upon the order granting tho loan and is signed, 
marked, or sealed by each of Jbhom or his agent duly authorized in this 
behalf and by tho oilicor making the order, that statement shall be 
conclusive evidence of the portion of that amount which as among them- 
selves each of those persons is hound to contribute. 
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THU LAND IMl’ROVKMKNT LOANS ACT, tSsA 
(ACT XIX OK 1888 0. 


(Passed on the lXth October, 1883). 

HISTORICAL MKMOIK. 


Years. 

No. 

of Act. 

! Name of Act. 

How affected. 

1871 

XXVI 

Land improvement 

Rep. Act XIX of 1883. 

I87G 

XXI 

Amending Act XXVI of 1 S7 1 

Do. 

1883 

XIX 

Tho Land Improvi immi Loans 

Rep. in part, Act 


1891. 

Amended, Act XVII of 1809. 
„ Act VIII of loor, 


An Act to consolidate ami amend the law relating to Loans of money 
by the Government for agricultural improvements * . 
WlIKKEAS it is expedient to consolidate and amend the law relating 
to loans of inonev bv the Government tor agricultural improvements ; It 
is hereby enacted as follows . - 

(Notes). 

I— " Act XIX of 1883." 

(1) Statement of Objects and Reasons. 

For the— see Gazette of India, 1882, Pt. V, p. 954 , A 

0) Report of the Select ComrulUee- 

For — see Gazette of India, 1883, Supplement, p. 1*296. B 

.(3) Proceedings in Council. * 

For — j see Gazette of India. 1SS 2, supplement, pp. 1191 and 1GJ7 , Ga/eLlo of 
India, 1883, supplement, p. *2071 G 


“ Agricultural improvements 


(4) Instruments exempted from stamp duty. 

Instruments executed by persons taking loans, or by their surelxs, as security 
for the re-payment of such loans, are exempted from stamp-duty — see 
The Indian Stamp Act, 1899. 8ch. I, Art. 40, Exemption (1), and 
Notification under S. 9, General Statutory Rules and Orders and S. 2 
(2) of this Act. D 


Short title* 


1.. (i) This Act may be called the Land Improve- 
ment Loans Act, 1883. 
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2) It oxtends to the whole of British India, but shall not come into 

force in any part of British India until such date as 

Local extent, the I jocal Government, * + " * may, by 

ommoftccmeut. , , , ,, ... 

notification in the local official Gazette, appoint m 

this behalf. 1 


(Notes). 


Legislative changes. 

In section (1), sub-section i‘2), the word* “with the previous sanction of the 
Governor-General "in Council ” were repealed by S. 2 of the Land 
Improvement and Agriculturists’ Loans (Ameudmont) Aot, 1906 (VIII 
of l')0f,). E 


/— at But shall not come into force... in this behalf . M 
(1) Act XIX of IB83 came into force in, 


(i) The Lowor Provinces of Bongal 
from 1st December, 1881. 

(n) The Punjab from 1st June, 

1885. 

(ui) Lowor Burma from 19th Sep- 
tember, 1885. 

(i vi The Central Provinces, see 
Notification of 9th February, 
1899. 

(v) The Madras Presidency from 
1st Julv, 1«86. 

(vi) The Bombay Presidency (ex- 
cept Aden and Penrn) from 1st 
April 1886. 

(vii) The Province *f Agra, from 
1st January, 18S6. 

(viii) Oudh from 1st January, 

1886. 

(ix) Coorg from 1st January, 1887 

(x) Assam from let Jun*\ 1891. ... 

(9) Act extended. 


1S34, Pt. 1, p. 1137 
1885, Pt. 1, p. 378 

1885, Pt. 1, p. 306 

1899, Pt. HI, p. 30. 

1886, Pt. 1, p. 547 

1896, Pt. 1, p. 200. 

1885, Pt. 1, p. 529 

Oudh , 1885. Pt. 1, p. 641 

Coorg Ditd'ici 1887, Pt. 1, p. 658 

Assam , 1891, pt. II, p. 193 P 


Set* Calcutta Gazette 
Punjab 

Burma ,, 

Central 
Provinces ,, 
Fort. 

St. George. ,, 

Bombay 
Government. „ 
N.W.P. aud Oudh 
Gazette, 


It has been extended by Notification under Section 5 of the Scheduled Districts 
Aot 1874 (XIV nf <1871) to A j in ore Merwara— See Gazette of India, 
1886, Pt. II, p. 157. p.j 

It has been extended to the Angul District by Notification under Seotion 5 of 
the Angul District Regulation, 1894 (1 of 1894;-— sec Calcutta Gazette, 
1907, Pt. 1. p. 2077. q 

(3) Aot declared to be in force. 

It has been dooUrod in force m - 


the Sauthal Parganas by the Sauihal Parganas Settlement Regulation, 1872 
(UI of 1872), S. 3 as amended by the Santhal Parganas Justice and 
Laws Regulation, 1*99 (III of 189 l »). 

Upper Burma p/neially (except the Shan Stales) by the Upper Burma Laws 
Aot, 1886 (XX of 1686), S 6 . sre the Burma Laws Act, 1898 (XIII of 
1898). H 
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2. (l) Tho Liihi ! mtu-ovoment Act. Is7l, and Act \\I of 187(> 

(- 1 . 1<7 tu amend the Land Improvement Act, XX 17 

o/-K/(, sdi.ili, except. as logaids the recovery of 
and XXI of 1870 . , , , • ’ 

repealed. advance*. madn hoMiv this Act conn'-; into force and 

cos'.n incurred I>v the. (fowrnment m respect of such 

advances, ho repealed. 

(2) When in any Act, Humiliation oi Notification passed or issued 
heforo this Act. comes into force, udercnco i** made to enher of those Acts, 
tho reference sliall, so far us m.n he ] n u tic ihle, he road as applying to 
this Act or tho corresponding part of this \ot. 


3. In this 

“ Gulin* Lor 
fined. 


Act, " (Collector ” mean^ tin' Collector of 1 jand- Uevonuo of 
a district, or tiie DepuU Lommissiouor. or an> ollicer 
c " empowered by the Loral < io\ermncnt. hv name or hy 
virtue of his ofhc.o to dischatgn the functions of a 
Collector 1 undor this Act 


« (Notes). 

/ - ** Collector . ’* 

(1) Collector— Meaning. 

v "ColNihr” s b.i 1 miMii, m .1 Pr» miIimipx - town, »hti Gullecit.r of Calcutta, 
Madi ts or J-5t nib.iy, **, V* ■ e ».• m.ty l »c, and pDowIipm' tho cbiuf ollicrr 
in o( th<‘ r v< . lu'-.idmitiir-i'iititm of a diMn«*l, [S ;i (10), 

(’nMtrlAl ClfHV A 1 * , L'tLJ 1 

(2) Officer empowered in Sind. 

For <•(><> Doinha.) Oa/ritr, 1001, l*l 1, |> 1011. J 

4. (1) Subject to such tides as may he made under section 10, loans 

may he granted under this Act, by such odiccr as may, 

Purposes for which from time to time, ho empowered in this behalf by 
loans may bo granted , ... . . , .. 

under tins Act. tlic Local (io\ eminent, lor the purpose ol making any 

improvement, to any person having a right to make 

that ^improvement, or, with tho consent ol that person, to anv other person. 

(2) *’ Improvement" means anv work which adds to the letting value 
of land, and includes tho following, namuU 

(./) the consLi uct ion of wi lls, tanks and other woik* lot the storage, 
supply or distribution of watoi i‘oi tin- pui poses of agiieulture, 
or for the usu of men aiid cattle employed m agriculture , 

(b) the preparation of land lor inig.ttion . 

• • 

(e) the drainage, lo-clamation irom rivers or other waters, or 
protection from lloods or from erosion or other damage hy 
water, of land used for agricultural purposes or waste-land 
which is culturahle ; 

(d) the reclamation, clearance, enclosure or permanent improve- 
• ment of land for agricultural purposes ; 

OL A 
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(e) fcho renewal or reconstruction of any of tho foregoing works, or 
alterations therein or additions thereto ; and 
.(/) such other works as the Local Goverriment, :: * * 

*, may, from time to time, by notification in 
tho local official Gazette, declare to he improvements for the 
purposes of this Act. 

(Note). 

Legislative Changes. 

In section 4, hub-iuction (2j* Clauso (/), the words “with Lho previous sanction 
of the Governor-General in Council ” were repealed by the Land Im- 
provement and Agriculturists’ Loans (Amondment) Act, 1906 (VIII of 
190(5), S. 2. K 

8. (l) When an application for a loan is made under this Act, the 
Mode of dealing ollicor to whom the application is made may, if it is, 

loau ft ^' cat * onH * or hi his opinion, expedient that public notice bo given of 

tho application, publish a notico, in such manner as the 
Local Government 1 may, from time tor time, direct, calling upon all per- 
sons objecting to tho loan to appear before him at a time and place fixed 
therein and submit their objections. 

(2) Tho ollicor shall consider every objection submitted under sub- 
section (L), and make au order in writing either admitting or overruling it : 

Provided that, when the question raised by an objection is, in the 
opinion of the ollicor, one of such a nature that it cannot bo satisfactorily 
decided except by a Civil Court, ho shall postpono his proceedings on tho 
application until tho question has boon so decided. 


' (Notes). 

/•— 44 Notice Local Government.” 

I. —Bombay. 

Notification directing the manner in which notices issued under the section shall 
be published 

Nomination No. 1091-1', dated .'3rd March, Bombiy Government 

Gazette, 1SS6, Pb. 1, p. 204; see alao Bombay List of Local Rules 
aud Orders. * ^ 

II. — Burma. 

Notifications making such direction. 

(.’or , aeo Burma Laws Lim., Ed , 1897, p. 175. M 

6. (1) Mvory loan granted under this Act shall bo made re-payable by 
.... . instalments (in the form of an annuity or otherwise) 

merit of loans. within such period from tho date of the actual advance 

of the loan, or, when the loan is advanced in instal- 
ments, from the date of the advance of the last instalment actually paid 
as may, from fcimo to time, be fixed by tho rules made under this Act. 

(2) The period fixed as aforesaid shall not ordinarily exceed thirty -five 
years. 
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(3) The Local Government 1 * \ in making 

* the rules fixing the porioil, shall, in considering whether 

the period should extend to thirty-five voars, or whothor it should .extend 
beyoud thirtv-livo years, have regard to bho durability of the work for the 
purpose of which the loan is granted, and to Clio expediency of the cost of 
the wo v k being paid by the generation of poisons who will immediately 
benefit by the work. 

' . (Notes). 

Legislative changes. 

(D The words " from the date of the advance, of the last instalment actually 
paid ” wore substitired for th.« word •* front th«* <Uro ni l,h« notual 
advanco of tho lasr, imunlm-mt ** ny S. 2 of tho Land Improvement 
Loans (Amtmdin»mi) Act, 1BJU (XVIII of IHiW). Thev ftro by that 

enactment to ho deenuM to have been substituted wnh i fleet from tho 

» 

oouuuencoinciit of Act XI \ of JsSiJ. 

(n) In S. G, aub-6. (3) of this Act tho words “ and OovcrnoMftincrai in Coun- 
cil ” and tho words “ and sanctioning ” wore omitted by S. 3 of the 
Land Improvement and A <^r ioa 1 t-u ri«i s- ' Lone* (Amendment) Act, 1906 
(VIII of 1906) N 

7. (l) Subject to such rules as may ho miulo under section 10, all 
loans granted under this Act. all intorost (if any) 
loiuis ,C0VCrV ° f chargeable (thereon) and costs (if any) iueurred in 
making tho samo, shall, when they become duo, bo 
recoverable by tho Collector in all or any of tho following modes, namely — 

(a) from tho borrower — as if they wore arrears of land- revenue duo 

by him . 

(b) from his surety (if any) —as if they wore arrears of land-revonuo 

due by him : 

(c) out of tho land for bho benefit of which tho loan has boon 

granted —as if they wore arrears of land -revenue duo in res- 
pect of that land , 

(d) out of tho property comprise. i m tho collateral security (if any) 

— according to tho procedure for tho realization of land-revenue 
by the sale of immoveable property other than tho land on 
•which that revenue is due : 

Provided that no proceeding in respect of any land under clause 
(c) shall affect any intorost in that land which existed hoforo tho date of 
the o*ler granting the loan, other than tho intorost of tho borrower, and 
of mortgagees of, or persons having charges on, that interest, and, where 
the loan is granted under section \ with the consent of another person, 
the interest of that person, and of mortgagees of, or persons having 
charges on, that interest. 

(2) When any sum duo on account of any such loan, interest or costs 
is paid to \he Collector by a surety, or an owner of property comprised in 
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any collateral security or is recovered under sub-section (1) by the 
Collector from a surety or out of any such property, the Collector shall, 
on tiie.app!ication of the surety or the owner of that property (as tho case 
may he), recover that sum on his behalf from the borrower, or out of tho 
land for the benefit of .which the loan h is boon granted, in manner 
provided by sub-section (l) 

(3) It shall he in the. discretion ol a Collector acting under this section 
to determine tho ouler in which lie will rosorb to tho various modes of 
recovery permitted by it. 

(Notes). 

/ — “ Recovery of loans." 

Revenue Recovery Act <11 of 1864), S- 42, applicability of, to sales under the Land 
Improvement Loans Act. 

(a) The provision* of S. 12 of tb«* M ulr.ts Kovcnue Recovery Aot do not apply 

to s.ilcs for reeov Ty m lo.ins under Act XIX of 18S3 ; so, when the 

bm lowd * pal.ra laud c soU( under the provisions of S. 7. ol. 1 (a) of 
(he I jiiii 4 Impicv* uumii Ij-mus Act {XIX of ISH3), tho purchaser at 
» ale dot s no*, tak* f r» ■* of eneumbranees as he would do under 
the provisions of 8 12 «d \-*l II of lS(if in the oaso of a sale for 
ai rt ars i f hind r-’V ' .ii t |7 M III, /.‘i ’fj M. Ml 0 

(b) In tlm old Ahlcan Ac it, w.is provided that, n Collector could prncood for 

the k e vi r\ of ahkari arn irs duo in like manner as for the recovery of 
urn irs it land revenue, while in tho Ltnd I mpr.ivemeni Loans Act, 
n is i.ti 1 down thi* aTinr* shall bo roe ivor olo frun t h • borrower as 

if ih > wi'nt am"--’ < f land re\onuo duo ti> him 25 M. 572 (575). P 

(<•) Tin District, ,lu*'» w *«. of •ipimon that ih<» decision in 7 M. 434 led the 

Lege lakire <o aher the form ci w Tils used m cases *hore it was 

int* nch’d flirt uSion should he taken under Act Jl of l,%| to recover 
urear- oihi r 11 an land revenue This decision, however, cannot have 
in an v >vr, lnlluriiccd the Jj gislifuro in enacting S. 7 of Act XIX of 
’,8, Si, for it nmII he found that the Act rect ived tho assent of the 
(oivernor f Jciieral on tin lltb October, ISS-i, while tho judgment 
reported ut 7 M 13 f was not delivered till the following March. ‘25 M. 
572(075). Q 


8. A written order under fl\o hand of an olliccr empowered to make 


Order granting 
loan conclusive on 
certain points. 


loans under this Act granting a loan to, or with tho 
consent of, a person mentioned thorein, for tho purpose 
of currying out a work described therein, for the bane- 


tit of land specified therein, shall, for tho purposes of 
this Act, bo conclusive evidence - < l * 


(ui that, tho work do^ciibod is an improvement within the meaning 
of this Act . 


(h) tlnit tho person mentioned had at the dato of the order a right 
to make such an improvement ; and 

(c) that tho improvement is ono benefiting tho land specified. 
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9. When a Joan is mado under this Act to tho mem tiers of a villago- 
community or to any other persons on .such terms 

Liability of joint that all of them are jointly ami severally bound* to tho 
borrowers an among 

themselves. Government for l ho payment of the whole amount 

pavablo in respect thereof, and a statement showing 
tho portion of that amount which as among themselves each is bound t,o 
contribute) is entered upon the order granting tho loan and is signed by 
oach uf Lftem and by tho olliccr making the order, that statement shall bo 
conclusive evidence of the portion of that amount which as among thoin- 
solvos each of those persons is hound to contribute. 


10. Tho Local Government, subject to the control of tho Governor 
Goncral in Council, may, from time to fcimo, by notiti- 
l,u ' cation in tho local official Ga/otto, make rules 1 con- 

M 

sistent with this Act to provido for tho following 
matters, namolv 


Power t<( 

rules. 


(a) the manner of making applications for loans , 

(/>) the oNiccrs by whom loans may he granted , 

(c) t lio manner of conducting inquiries relative to applications for 
loans and tho powois to be exorcised by ollicors conducting 
those inquiries , 

{<!) tho nature of the socurit> to he taken for the duo application 
and ro-payment of the money, the rate of interest at which, 
and tho conditions under which, loans may ho granted, and 
tho manner and time of granting loans ; 
lr) the inspection of works for which loans have boon granted ; 

(/) the instalments hv which, and the mode in which, loans, tho 
interest to bo charged on thorn and the costs incurred in the 
making thereof, shall ho paid , 

~ ((/) the mariner of keeping and auditing the accounts of tho expendi- 
ture of loans and of tho payments made in respect of tho 
same ; and • 

(h) all other matters pertaining to tho working of the Act. 


(Note). 

Legislative changes. 

• The words “ subject to the control " wero substituted for the words “ with the 
previous) sanction ” by S. 4 of the Land Improvement and Agricul- 
turists’ LoanH (Amendment) Act, 1906 |8 of 1906). R 

The Local Government Rules.” 

I .— Ajmere-Merwara. 

Notification making such rules. 

Fo/ . see Ajmere Rules and Orders, Gazette of India, 1908, Pt. 11, p. 531. 8 
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I. — “ The Local Government — rules "—(Continued). 

2. — Assam. 

Notifications making such rules. 

For , see Assam list of Local Rules aud Orders, Ed, 1893, pp. 191 and 199. T 

3. — Bengal. 

Notification making such rules. 

For , see Bengal List of Local Statutory Rules and Orders, Calcutta 

Gazette, 1908, Pt. 1, pp. 546—554. U 

4. — Bombay. 

Notifications making such rules, 

For , a»e Bombay List of Local Rules and Orders and Bombay Government 

Gazette, 1900, Pt. 1, p. 967, and Ibid , p. 1898. Y 

> 

5. — Burma. 

Notifications making Buch rules. 

For , see Burma Gazotte, 1907, Pt. 1, p. 1016. W 

6.— Central' Provinces. 

Notifications making such rules. 

For — , see Contral Provinces Gazette, 1908, Pt. 1, p. 555. X 

7.— Coorg. 

Notification making such rules. 

For . see Coorg District Gazette, 1908, Pt. 1, p. 464. Y 

8— Madras. 

Notifications making such rules. 

For , hoe Madras List of Local Rules and Orders. 

For rules made by tbe Government of Madras, combinod with rules under 8. 4 
of tlie* Agriculturists’ Loans Act, 1884 (XII of 1834), see Fort 8t. 
George Gazotte, 1897, Pt. 1, p. 133‘2, Z 

9. United Provinces and Oudh. 

Notifications making such rules. 

For see United Provinces, List of Local Rules and Ordors. X-B 

10. - Punjab. 

Rules under the land improvement loans act, 1883. 

1. Officers who may grant loans. • 

Within tbe limits of tho funds allotted to them for the purpose the following 
offioors are ompowored to grant loans : — 

Assistant aDd Extra Assistant Commissioners. ... up to Rs, 500 
Collectors . . ... ... up to Rs. 1,000 

Commissioners ... ... ... up to Rs. 3,000 * 

Financial Commissioner without limit. 

Officers subordinate to the Collector will exeroiso these powers only when per- 
mitted to do so by the Collector. 

The limits apply to the amounts which may be granted in any individual oase. 
Commissioners may, on the recommendation of the Collector, invest 
seleoted»Tahsildars with the powers of an Extra Assistant Commission- 
er as regards the granting of loans, * 
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t — " The Local Qovernment. . ..rules ’’—{Continued). 

10. — Punjab.— (CWiutufci). 

In time of famine it. may bo necessary to enlarge ih'* powers of tbo^officers 
named, and this may bo dun.* uy the Comini.S'i'mor, subject to a report 
to the Financial Commissioner. 

2. Interest 

(i) Interest will be charged at the rate of 6J per cent, per annum, unloss the 
. Local Government has, by special or let, sanctioned a lower rato of 

interest. 

(ii) Penal interest will not be charge 1 on instalments which have been suspended 

by order of cnnipctcut authority, ci r, m other oases will ordinarily bo 
charged ai. Ilf per cent, per annum. Kim ole interest, on the total of the 
overduo instalment, when the delay exceeds fifteen days. Compound 
interest will in no case bo dharg^d, and the Collector may remit or 
reduce toe puu.il iiiLeiest when ht> is sai i<-||.*d that the failure is duo to 
the inability to pay or ill i' »he lew of such iuteroBt would bo produc- 
tive of hardship. 0 

3. Security. 

(a) When tho value of the applicant's interest in the laud to be improved is 

sufficient to cover the loan, no collateral security need be required. 

(b) When a loan is mado to tho members of a village community who bind 

# themselves jointly and Kcvornlly us provided in S. 9 of tho Act, 

the personal security of the applicants may be accepted. It is not 
necessary that all the members of the community should combine; 
Ioaub may bo made to any suitable group of persons who agree to bo 
jointly and severallv bmind. 

(C) In all cases not covered by clause la) or clause (b) of this rule, colla- 
teral seounty, culler real or personal, should be required, but move- 
able property should rarely be accepted as such seounty. D 

4. Seourity. 

The borrower should b.i nquired to sigu on the order of payment ad agreement 
in a form prescribed, aud should be given a copy of this agreement. E 

5 Dates of payment of instalments. 

The dates for payment of nndalmonts hhouid usually bo the dates fixed for 
* the payment at each harvest of the first instalment of the land 
revenue. F 

* 6. Inspection of works 

All wprks for which advances ire mado by instalments should be inspected and 
reported on before each instalment subsequent to ihe firsL ih paid. In 
the cm so of all such works no instalment subsequent to the firHt should 
be paid uutil a competent cthovr u Natisfied tbat the loan is being 
• # * properly applied. 0 

7. Suspension. 

Instalments may be suspended by order and at the discretion of the Collector 
on proof of failure of crops or other exceptional calamity. The Collec- 
tor should report the suspension to the Commissioner, who should 
satisfy himself as to the propriety of the action taken, and may, if 
necessary, capcel or modify the Collector's order. In all oases formal 
• orders ol suspension should be recorded. H 
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l.-r“ The Local Government rules "—[Concluded). 

10 — Punjab . —(Concluded ) 

8 . Remission. 

* When any portion of a loan undi r thr«se rules is found to be irrecoverable or 
when from any special cause it appears that the loan ought not to be 
recovered, a special report should be mado to the Commissioner of the 
division, who has power to grant remission up to a limit of Rb. 500 in 
any one case. If tho amount proposed for remission exceeds Rs.500, 
the Commissioner should forward the report to the Financial Commis- 
eionor, who has power to sanction remissions without limit. 

[Sec Punjab Government Notification No. ‘284, dated 13th August, 1910.] I 

11. When hind is improvod with tho aid of a loan 

Exemption of im- granted under this Act, tho incroaso in valuo derived 
provements from 

assessment to land- * rora the lmproyomcmt shall not bo taken into account 
revenue. in revising the assessment of land-revenuo on the 

land : 

Provided as follows : — 

(1) whore tho improvement consists of tho reclamation of waste- 

land, or irrigation of land assessed at unirrigatod rates, the 
incroaso may bo so taken into account aftor tho expiration of 
such period as may he fixed by rules to bo framed by tho Local 
Government 11 : * * * . 

(2) nothing in this soction shall entitle any person to call in ques- 

tion any assessment of land-revouuo othorwiso than as it might 
have been called in question if this Act had not been passod. 

(Note 1 . 

Legislative changes* 

In tho firBt proviso to this section, i lie words “ with the approval of the Gover- 
nor General in Council ” were omitted by S. 5 of tho Land Improve- 
ment and VgriiulturistB 1 Loans (Amendment) Act, 190G (VIII of 


1906). j 

/. — 44 Rules . . . .Local Government. " * 

Rules. 

For such for — 

(1) A jmoro- Merwura, see Ajmero Rules* and Orders ; K 

(*2) Penpal (in conjunction with S. 10), son Bengal List of Local Statutory 
Rules and Orders. Calcutta Gazette, 1908, I*. . I, pp 516,554 ; L 
61) Burma (ditto) Burma G.i/ene, 1907, Pi. 1, p. 1016; M 

(4) United Provinces of Agra and Oudh, United Provinces List of Local Rules 
and Orders. 


12. (Amendment of Act III of 1877)— Rep. by the Indian Registra- 
tion Act, 1908 (XVI of J 908). 
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THE FNDIAN SLAVERY ACT, 1813 C 
(Act V op IS 13.) 


[Passed on the 7lh April , 7<s7 >.l 
HISTORICAL MEMOIR. 

Year. Naim* of Act. j How u (looted. 

1843 Y | Slavery [Rep. iu part, Act XVI of 1874. 

An Act for declaring and amending tho Ijhw reminding tlio contl it it>n 
of Slavery 2 within tho Territories of tho East India Company. 

(Notea). 

/.— “ The Indian Slavery Act , IA4J." 

(1) Short title. 

“The Indian Slavery Act, 1813.” Sec tho Indian Shurt Titles Act, 1897 (XIV 
of 1897). A 

(^) Places where Act has been declared to be in force. 

This Act has beon declared by the* Laws fiscal Extent Aet f 1871 (XVI of 1874), 
8. 3, to bo in force in tho whole of British India except ax regard? iho 
Scheduled Districts. 

It has been declared in force in — 

Upper Purina generally lexcopt tbc Sban Statcx) by the Bumia Laws Act, 
1893 (Xlll of IS'JiS) , S 1(1) and Boh. J. 
the Santhal Parpan.tr by the Santhal Parganas Settlement Kigulalion (III of 
1872), S. 3, an amended by Kigulxlion III of 1899, S.3. 
m the Chittagong Hill Tracts by tho Chittagong Hill Tracts Regulation, 1900 
(I of 1900). 

v It has been declared, by notification undi r S. 3 (a) of the Scheduled Districts 
• Act, 1874 (XIV of lv374), to be hi force in the follr wing Scheduled 
Districts, namely ; — 

Sindh ... ... See Gw/ tie t f India, 1880, Pi. T, p. f>72. 

Aden ... ... ... „ 1879, Pc. I, p. 434. 

West Jalpaiguri, the .W « stern 
Dvarx, the Western hills of 
Darjiling, the Darjiling Tarai 
and the Danson Sub-division of 

(lie Dftrjiling District. ... 188 J, Pt. I, p. 74. 

The Districts of Hazaribagh, 

Lohardaga (now the Ranchi Dis- # 
trict, see Calcutta Gazette 1899, 

Pi. I, p. 44), and Manbhum and 
Pargara Dhnlbbum and the 
Kolb an in ibe district df Sing- 

Ohum * ... ... „ 1681, Pi, 1, p. 504 
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/.— •• The Indian Slavery Act, 1843 ’’—(Continued). 

The Porahat Estate in the District 
ofSinghbum. 

The Scheduled portion of the 
Mirzapur District. 

Jaunsar Bawar. 

The Districts of Hazara, Pesha- 
war, Kohat, Bannu, Dera Ismail 
Khan and Dera Ghazi Khan. 

( Portions of the Dish ids of 
Hazara , Hannu , Dera Ismail 
Khan and Dera Ghazi Khan 
and the Dish ids of Peshawar 
and Kohat nine from the North 
* UVai Frontier Province, see 
Gazette of India, 1001, Pt . 7, 
p. .N r>7, anti Vul. 1. ibid. 1002 
Pt I p. 575 , but its application 
has been barred in that pai t of 
the IJazna District Known as 
Upper Tnnuwal, by the llazarx 
(Upper Tanawal) Regulation (11 
of mo ; S\ 3). ... ... (l 1HH6, pl. I, p 48 

The District of Lahanl ... ,, 1880, Pt. I, p. 30 L 

The Scheduled District of iho 

Central Provinces 1870, Pi. I, p. 771. 

The District of Sylbet ... ,, 1879. Pt. 1, p. 631. 

Tho Districts of* Kamrup, Nau- 
gong , Darrang, 9 i b t, a g a r , 

Lakhimpur, Goalpara (excluding 
the Eastern Dvars) and Cachar 
(excluding the North Cacbar 

Hills). ... ... „ 1878, Pi. I, p. 533 

The Garo Hills, tho lvbasi and 
Jaintia Hills, iho Nsga Hills 
tho North Caohar Hills in the 
Cacbar Distriot and iho Eastern 

Dvars in the Goalpara District. ,, 1897-Pt. I, p. 299 

The Scheduled Districts in Ganjarn and Vizagapat.am, see Fort. St. George 
Gazette, 1898, Pt I, p. 060, and Gazette of India 1898, Pt. I, p. 870. B 

(3) Act has been extended. 

It has beeu extended, by notification under S. 5 of the last mentioned Aot, to 
the following Scheduled Districts namely : — 

The Districts of Kumaon and 

Oarhwal. ... ... See Cm/, tte of ludia, 1876. Pt I. p. 606. 

Thu Tarai of the Province of 
Agra. 


See Gazette of India 1897, Pt, 1, p. 1069 

„ 1879, Pt. I, p. 383 

1879, Pt. I, p. 382 


1876, Pt. I, p. 605 C 
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/ The Indian Sla\er} Act, 1843 "-{OonduJtd). 

(4) Act has been applied. 

It has been applied to — • 

British Baluchistan by the British Baluchistan Laws Regulation, LSOO 
(1 of 1SU0). 

The Chiu Hills as regards Htll-i nbo*. by rhe Chiu llillb Regulation, IS'Jfi, 
(V of lS'Jtil, S. 3. 

Tlje Kachin Hill Tacts as rcgirds HilMriVs, by the Kuchin Hill tribes Regu- 
lation, (I of l.Vifij, S ?. D 

(5) Remedial Statute-Construction. 

The Act being a remedial slaui'e, mtbl b«* so cmnlruod as to give to it the 

widest opeiatmn whieh ns language will poiuut. ij (’ L H. 11 (17 

P.C.J -.i H U2--I. I A. i:’,7. E 

(0) Act V of 1843 Effect. 

'I’hc elTict of Acl V i'f i^n is to pn veut the ei-f ircvmrnf of anv rights which 

would, u that Act. had not uewn pushed, have arisen out of the status 

of slavery. 12 B.H.C It lo(» ilVi). F 

( r < ) Intention of Legislature 

It was the goucral mlctjhoti of the 1 j» juslai ure, in passion Aoi V of 184.3 as 
rviihnee'i by m(;Moh-‘ 2 a* d to relieve all persons tb*in subject 
then to Irmn all uitubililn a arising out of ih^ staius of slavrrv. 
® /i C Ij U 11 < P C . I ~ M 13. 122-8 L . A . 137. 0 

(8) Act held to apply, if in force at time of succession. 

Thu Act wit* holti to apply when it was in fon-o at tin* time the sum ssi on open- 
ed although it was not when the cm.ti cipatmn bad taken place. Ij C. 
I ..It UPC 11 = I A. 1 17. H 

2.— “Slavery 

(L) Slavery defined. 

(а) Slavery is that civil relation in which one man has absolute power over tho 

life, foitune, at d liberty of anolhir li e.ii not subsist in the British 
Km pi re. 

(б) S .tyery is a condition which admits of (bgrns. arid m perann is treated as a 

slave if another asserts an absolute light in reslrain his personal 
liberty, and to dispose of his labour again*' bis will, unless that right 
is conferred by law, a* in the ca*V of a paront, or guardian or a jailor, 
3 N.W.P.H.C H. 148. I 

• 

(2) Isteela— Mahomedan Law 

(a) Istccla means the entire subdut merit. of any subject of property by foroe of 
arms. The original right of properly , thtrefon, which one may po«. 
• • sess over another (i e , hlav« rv) is to bo acquired sohly by htccla and 

cannot be obtained, in the first instance, by purchase, donation or 
inheritance. MaciMghtcn’H Principles and Precedents of Mahometan 
Law. 

|/>j Mankind is originally free and is not .i f i T *-ol j "t of slavery except in the 
ca-e of I^ttela, which obtains when a Mahoni'dau ruler subdues the 
d< mini cm of infidels, and makes captives of its inhabitants, both male 
* and female— {Ilidj. J 



4 


Aot Y of 1843 (thk Indian slavery act). 


(3) M&homed&n Law— Slavery. 

According to Mahomedan Law slavery is either ontiro or qualified, according to 
# circumstances. (Ibid). ^ 

(4) Ibid. -Entire slaves. 

There are three descriptions of entire slaves, Mmnloali , or acquired. Moivroos or 
inherited, and Mou'hnob or given. (Ibid). L 

(5) Ibid.- Qualified slaves. 

Qualified slaves are of three descriptions ; the MnnJuitib, tho Mootiubbir , and 
the Oomd-wulwi. '(Ibid). tf 

(f») Ibid. — Mookatih. 

A mookatih is ho botwcoii whom and his inastrr there mni have been an agree- 
ment for his rarsnm, on the ccriditn.n of his paying a certain sum of 
money, oither immcdi ttclv. or at some future period, or by instal- 
ments. If ho fulfil the condition, h< will become free ; otherwise ho 
will revert to hie former unqualified state of bondage. Tn the mean- 
time bis master parts with the possrsn m of. but not with the property 
in, him. He. is not however in the interval a lit subje.ot of sale, gift, 
pledge or hire. (Ibid). N 

(7) Ibid. Mooduhir 

A Moodubn stave is he to wlmin hi<- master ha-. promised post obit ©mancipa- 
tion. Such promise, however, may be mado absolutely or with 
limitation ; in other w'.r.is, ih-> freedom of ihe slave may h© mi^o to 
depend, generally on tho deith of his iiHster, whenever that event 
may happen; or it in*' be rnado conditionally, to depend on tho 
occurrence of tho event, within a specified period. (Ibid;. 0 

(R) lbtd.~()om*i*wulud 

An Oovi-i initial is a slavo female who has borne a child or children to her 
maHtor which ho acknowledges as his own. She cau no longer be sold. 

(Ibid). ' p 

f.J) Ibid.-Khanazad 

(m Under tho Mahomodan Law, if a female slave should bear offspring, by any 
other than her legal lord and master whether the father be a freeman 
or slave and whether the slave of the said master or of any other per- 
son, in an v of these ousts, such ofispring is subjeot to slavery ; and 
these are called / huimatl, i e . born in the family— (Ibid). Q 

i b) Hut if the children be ih* v avowed and acknowledged offspring of the right- 
ful owner, they aro then free, and the mother of them, (being the 
parent of a child by her master) becomes at his decease free also. 
(Ibid). g 

(c) The eon of a Mahomedan bv a slave girl, if acknowledged by his father, is 
entitled to inherit. g 


Prohibition o f 
salo of persons or 
right to his lahour 
on ground of sla- 
very. 


* • * ' * No public officer shall, 

in execution of any decree or order of Court, or for the 
enforcement of any demand of vent or revenue, sell or 
cause to ho sold any person, or the right to the 
compulsory lahour or services of any person, on the 
ground that such person is in a state of slavery. 
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(Mote). 

Legislative changes. 

The words “ it is hereby eni.‘t«*d and doc’ a rod, that" at the commencement 
of S. I wore repeal'd by the ttopn.ilmg Aot. 1 H7 1 (XVI ol 1M74). T 

2. No rights arising oub 

Bar to eniorce- e n 3 . . . , i • r 

moot of rightH aria- of ful property in the poison and services of 

mg out of alleged another as a slave 1 shall ho enforced by any Civil or 

aTlaveV ^ P ° r lS Criminal Court or Magistrate within tho territories of 

the East India Company. 

(Notes) 

Legislative changes 

The words " And it is hereby declared and enacted that." at the commenoemont 
of t hi ^ section wire repealed by the Repealing Act, 187 4 (XVI of 
1874). *U 


(1) Slave. 

A is a c tea lure without an) rights or any statue whatsoever, who is, or 

may become the property of another as a mere chattel; the owner 
having absolute power of disposal by sale, gifr, or ukhurwiso, oven of 
life or (l»mh, over the slave without being responsible to any legal 
• authority. IVr Stuart, C.J. in 2 A 7 J'l (7‘2f»). Y 

(4) Suit barred by section Rights derived from slave girl subsequently emanci- 
pated and married. 

A sui', brought b> ihe heir of tho master of a slave girl, emancipated by and 
married to ^uch master, in his life turn, t> recover, as such heir, 
hor prop- ruy in tho hinds of persons demvedod from her, is one 
cognizance of *hich is barred by this section, 12 iJ.ll C.R, I6G. W 

3. 1 1 No person who may havo acquired 

property by his own industry, or by tho exorcise of 
Bar to dispopscs- any art, calling or profession, or by inheritance 
ground P of Owner’s assignment, gift or boquest, shall l)(3 dispossessed of 
slavery. B such property or prevented from taking possession 

thereof on tho grouud that such person or that the 
person from whom the property may have»been derived was a slave 3 . 


(Notes). 

Legislative change 

The words “ And it ia hereby declared and enacted that,” at the commence* 
ment of this section were repealed by tho Repealing Aot 1874 (XVI of 
• • 1874). X 

I.-" Section 3 ." 


(1) Sueoesilon to emancipated slave -*Mahomedan Law— Wula. 

S. 3 of Act V of 1843, in effect, abrogated the Wula rule of the Muhammadan 
law, whereby the natural heirs of the emancipated slave were exoluded 
by the heirs of the emancipator. 5 C.L.R. 11 (P.C.H3 B. 422-6 
. I. A. 137. f 
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/. — 14 Section 3 99 -(Concluded). 

A fomale slave had a child by her master, a Mahomodan. who afterwards 
• emancipated arid married her. Held that, under section 3 of Aot V of 

1868, her heirs were entitled, in preference to the heirs of her emanci- 
pator, to succeed to the sharo of her husband’s estate, to which she 
had, upon bis death in 184-2, succeeded as his widow, the Wula rule of 
Mahomedau law noewiths ariding. 6 G.L K 11 iPC.) = 3 B. 422 = 6 
l.A. 137. Z 

12 ) Spiritual slavery of a pupil to his guru. 

The agreement of a Tambir.tn (hoa 1 of a Mutt) to bee >mo the “ slave ” of his 
guru oould b tvo no legal oporatio i since 1843. 10 M. 375 (475). A 


2 .— 44 No person who — inheritance .’* 

Who may have acquired property by inheritance”, meaning of the expression. 

The words “ who may have acquired property by inheritance”, in this section 
must bo taken to include any person who would have acquired a title 
to property by right of inheritance, but for somo obstacle arising out 
of iho status of slavery. 5 C.L.R. LI (P.C ) = 3 B 422 = 6 l.A. 137. B 


. J.- 44 The person slave.* * 

“That the person from whom the property may have been derived was a slave,' 1 
scope of the expression. 

The words in S. 3 of tho Act “ th*t the person from whom the property derived 
icns a slave ” must, bo taken to apply not only to a person who was a 
slave at the time of h’s nr her death, hut a’so to any person who had 
at any time been a slave 5 (’.L.R. 11 (P.C )=3 B. 422 = 6 l.A. 137. C 

4. ' ! Any act which would ho a 

„ penal oiTenco if dono fco a froo-man shall ho equally an 

renal ofionoo . Y ... 

against alleged slave, oflonco if dono fco any person on the profcoxfc of his 
Being in a condition of slavery. 


Legislative changes. 


(Note). 


The words “ And it is hereby enacted that” at the commencement of 8. 4, 
were repealed by the Ropealing Act, 1874 (XVI of 1874). D 
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THE INDIAN TOLLS ACT, 1851. 

(ACT VIII OF 1851 «.) 

[Passed on the 4th July, 1*131.] 

HISTORICAL MEMOIR. 


I 


Year. | 


No 

of Aot. 


Name of Aot. 


1851 Ylll Toll! 


How afleoted. 

. j Rep. in part, Act XIV of 1870. 
„ XU of 1876, II of 1901. 
Rep. in part, Amended and Sup- 
plemented, Aot VIII of 1888. 
Amended (locally), Act XV of 
1861. 

Rep. (in Bombay), Bom Aot III 
of 1875. 

Supplemented, Act VIII of 189*. 


An Act for enabling Government to levy Tolls on Public Roads and 

Bridges. 

Whereas it is expedient to enable Government 
to levy tolls upon roads and bridges ; It is enacted as 


Preamble, 
follows : — 


(Notes). 

/.— “Act VIII of 1851." 


(1) 8hort title. 

— ' “The Indian Tolls Act, 1851.” Seo the Indian Short Titles Aot, 1897 (XIV of 
1897). A 

t (9) Act amended. * 

Aot VIII of 1851 was amended by the lodiau Tolls Aot, 1861 (XV of 1864), 

.• whioh is to bo read with and take a as part of it. See S. 1 of Act XV 

of 1864. B 

(3) Act repealed in Bombay. 

Act VIII of 1851 has been repealed in the Presidency of Bombay by the Bombay 
• • Tolls Aot, 1875 (111 of 1875), 8. 1. C 

(4) Power to extend the territorial operation of Act VIII of 1854. 

For- see Aot XV of 1864 , 8. 3. D 

(5) Act declared to be In force or extended. 

Under S. 1 of the Indian Tolls Act, 1888 (VIII of 1888), Acta VIII of 1851 and 
the Indian Tolls Aot, 1864 (XV of 1861), are to be deemed in force 
throughout the territories administered by the Lieu tenant- Go veroor of 
9 the Punjab on the 5th September, 1888, and from the 31st August, 1867, 
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l.—"Act VIII of 1851 "-(Continued). 

and the -24 th Maroh, 1864, respectively, to have been in force in 
i he territories for the time being administered as part of the Punjab 
(which then included the Districts now forming the Nor»,h-West Fron- 
tier Province). 

It hris been extended under S. 3 of Act XV of 1864 to Ajmer and Merwara, see 
Gazette of Indu, 1889, Pt. II, p. 562. 

ti has boon declared in fierce in the Arakan Hill District by tho Arakan Hill 
District Laws Regulation, 1874 (IX of 1874). S. 3, in the Central Pro- 
vinces by tho Central Provinces Laws Aot, 1876 (XX of 1975), S. 3, as 
amended by the Santhal Parganas Laws and Justice Regulation, 1899 
(III of 18 S. 3 and in LJppor Burma generally (except the Shan 
States) by tho Burma Laws Act, 1898 (XIII of 1898). 

It has been declared, by notification under S. 3 ( a ) of the Scheduled Dis- 
ricts Act, 187 4 <XIV of 1871), to bo in f ireo in tho following Scheduled 
• Districts, namely . — 

The Districts of Ilazanbagb, 

Lnhardaga (now tho Ranchi 
District, seo Calcutta Ga/^tto 
1899, Pt. 1. p. 44), and Man- 
bhum and Pargana Dbulbhum 
and Kolhan in the District of 

Singbhurn. ... Sec Gazette of India, 1881, Pt. I, p 504. 

The Districts of Hazara, Pesh- 
awar, Koliat, Bannu, Dora 
Ismail Khau nml IX ra Oha/.i 
Khan. [{Portions <»/ the Dis- 
trict* of Hazara, Iiannu Dm a 
Ismail Khan and Dera Ghazi 
Khan and the Districts of Pes- 
hawar and Koliat now form the 
North-West frontier Province , 
sec Gazette of India , 1901, 

Pt. I, p. 857, and tbui , 1902, 

Pt. I, p 676 ; 6u( its application 
has been barred vi that pat l of 
the Hazara District known as 
Upper Tantiwal, by the Hazara 
( Upper Tanaioal) Iletjnlation 
ill of 1900, S. 3}] Punjab and 

N.W. Code. ... „ 1886, Pt. I, p. 48. 

The District of Lahaul. ... ,, 1886 Pt. I, p. 301, 

It has been extended, by notification under S. 5 of the last-mentioned Act, to 
the Scheduled District of Coorg. See Gazette of India, 1878, Pt. I, 45, 
and to the Scheduled Districts in Ganjatn and Vizagapatam, see ibid , 
1899. Pt. I, p. 720. E 

(6) Rules and Orders under this Act. 

For In — 

Madras, see Madras Local Buies and Orders, Vol. I, p. 10. Punjab, see 
Punjab List of Rules and Orders, p. 3. 

Centra) Provinces, «-ee Central Provinces Local Rules and OrderBi p. 3. F 
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/.-“Act Vtn Of ISSI 

(7) Right to collect toll* -Origin. 

The origin of the right t» <• dW- to»h ^ admitted to be Act VIII of JK61 of 
the Acts of th • G *vornnr-Gi'm*riiI in Council. 22 W.K. 70 (77j (Cr j. Q 

(8) Jurisdiction — Tlpnis Pansare right— -Right to levy toll on exports from foreign 

territory -Immoveable property 

The plaintiff had. under a grim*, from the Pcshwa^. acquired a ugh*, known an 
• hpWA Pnn&tirc riglu, to lu\>, n> the tcrriioiy now owned by Punt 
Suchiv, a certain r«»i. ur co»s on ,%\\ imports into and export* from it. 
I ho cause of ac mu .idmitu*ilv aro-o in foreign territory ; but 11 way 
contended that th*- mui lay in Bruish Courts bent u. so tho defendant 
resided in British jurisdiction . — 

Held, that what the plaintiff claimed was an allowance, granted b> th“ Pcshwa 
in perm tuencc , and Mich an allowiincn, whether secured on land or 
ii)r, bi-ing according to 1 1 1 idu law mbdudhu, imumviable pro 
perry (8 Bom. M<>, F.) 11 \) L.K. :I5 2. 

Repoal of Acta. 1 wild by the liepealuitf Art IbiV (XIV 

of l b 70) 


2. Tho (iovornor of tho L’rosiilonoy of Fort William in Bengal, tho 
Ijioufconaut-(iovonior of Lho North-' Wosturn Provinces 
of Bengal [and] tho (Jovornur of tho Presidency of 
Fort St. (.ioorge in Council ' 1 , may cause such rates 
of toll, not exceeding tho rates montiuned in tho 
schedule annexed to this Act, as they respectively think fit, to ho loviod 
upon any road or bridge which has boon, or shall here- 
after ho inado or ropaircd at tho expense of tho (lovorn* 
rnont ; and may plaoo tho collection of such tolls 
undor tho management of such persons as may appear to tiiom proper, 
and all persons employed in the management and 
collection of such tolls shall bo liable to tho sarno 
responsibilities * as would belong to them if employed 
in tho collection of tho land- revenue. 


Power to cause 
levy of tolls on roads 
and •bridges within 
cert tin rates 1 . 


aud to appoint 
Collectors. 


Collectors 

ponsibilities. 


(Notes). 

.(I) Legislative change!. 

The word "and” was inserted bo L ween tbu words ‘ the ljicuLonant-Governor 
• of tho North-Western Provinces of Bongal M and the words " tho 
Governor of the Presidency of Fort St. Goorgo in Council ", by Act 
VIII of 188 i, S. 5. 

The words "and tho Governor of the Presidency of Bombay in Counoil " were 
* • repealed by Act VIII of 1888, 8. 5. I 

(3) Operation of Act in other parts. 

Tho authority of ibe Local Government in any part of British India net speci- 
fied in S. 2 to which this Act and ibf Indian Tolls Act, 1864 (XV of 
1864) may be or have been extonded, is to be the same as il it bad 
been specific! in 8. 2. See tho Indian Tolls Act, 1888 (VIII of 1888), 
. S. 2(11. J 
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Act YII1 of 1881 (THE INDIAN TOLLS Ad). 

/. — “ Power to cause levy of toils. . ..certain rates . " 


[ 8.2 


(1) Scope of section— Lieutenant-Governor of Bengal. 

• (a) Tbia Act., by S. ‘2, empowers the Governor of the Presidency of Port 

William in Bongal to i ausa such rates of toll, not exceeding the rates 
mentioned in the schedule, as he thinks fit to bo levied upon any road 
or bridge which has been, or shall thereafter be made or repaired at 
the expense of the Government. 22 W.R. Cr. 76 (77). K 

{b) It is rightly conceded that I ho powers contained in the Act are now vested 
in the Lieutenant Governor nf Bengal, who, for great many purposes, 
has been substituted for the Governor of Bengal. (Ibid.) L 

(2) Toll to be established by distinct resolution. 

The establishment of a toll must be by some distinct resolution of the Govern- 
ment come to for that purpose, and in somo way or other notified by 
the Government. {Ibul). If 

• 2.— “ Collection of such tolls. " 

Grant of taluq upon which a ‘hat’ used to be held— Whether a monopoly— Calcu- 
lation. 

Although the Government settles a taluq, upon whioh a ‘hat’ has been held for 
many years, the Goverumint only grants the lands included in the 
i tluq. The fact of such settlement b*mg arrived at by taking into 
calculation the profits of ihc • hut’ does not amount to auy grant of 
tolls, for, iho only reason for looking at the tolls was to ascertain tho 
vilua of the lands. Such a settlement does not imply a monopoly, 
which will enable tho holder to restrain other persons from sotting up 
a market anywhere close by. 17 C. 158. N 

3. — ** Under the management — responsibilities . ** 

(1) Lessee of tolls, whether a manager. 

A lessee of tolls was hold not to do a person employed in the management and 
collection of tolls within tin meaning of Act VIII of 1851. 2 B.L.R. 

A. Or. 17 = 11 W.R. 20. 0 

Summons to a leasee of tolls— Jurisdiction— Magistrate's powers— Warrants— 
Non-lega) remedies 

The lessee of certain tolla'to be collected at a tollgate haviug f tllon into arrears 
in respect of rents payable under his lease was summoned to appear 
before, the Magistrate to answer tho charge of non. pay m ent of rent. 
On hia failing to appear in person, though he sent a kyfeut explaining 
the cause of uon-payment, the Magistrate, issued a yvarrant for his 
arrest. Held that tho non-payment of the rent was not a criminal 
offence, and that the Magistrate had no power under the Code of Cri- 
minal Procedure to arrest the defaulter for not appearing to the 
summous. Held , that, however analogous, the positions of q farmer 
of tolls and a farmer of a ferry may be, the law which ia applicable to 
tho latter (Regulation VI of 1819) does not extend to the former. 11 
W.R. 26. p 

3 Magistrate s powers. 

A Magistrate has no power to stipulate iu a lease of tolls that rent shall be re- 
coverable in the same way as money embezzled by native ministerial 
officers. 11 W.R. 26. Q 
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8s. 2 & 3] Act YHI of 1851 (the Indian tolls act). 

3.—“ Under the management.. ..responsibilities "—[Concluded). 

(4) Gontraot for toll* entered Into with local Fund Board —Implied breech of coe- 
tract to keep road fit for traffic — Damages, measure of. • 

Plaintiff contracted for some tolls on a certain road under the Local Fund Board 
for one year. During tk<» year, lie complained go the President of the 
BoArd that the road was in such a *Ute of disrepair as to prevent traffic 
and that ho, in consequence, was sustaining loss, and applied for a 
remission. Tb‘i President did not make any award in respect of this 
claim for compensation Subsequently, the road, in order to enable 
thorough repairs to bo offeoted was completely closed to traflio under 
the orders rf the President and without tbo consent of the contractor. 
Held that this was a breach of the implied term of the contract to keep 
the road open to traffic, and the plaintiff was entitled to rescind the 
• contract and claim damages from tho Board. The measure of damageR 
is the net amount, which the plaintiff would have received under the 
terms of the contract for tho entire term, if he had been allowed 
carry it out. 2M.LT 194 17 M.L.J, 390. R 

(f>) Lease to levy tolls— Lessee, right of, to admit partners -Accounts, two sets of 
-False accounts kept to deceive Government. 

A lessee from (lovernmont of tho right to Jew tolls admitted into partnership 
with him tho plaintiff and two others. Ou»* of conditions attached 
t,o the lease prohibited sub letting. The plaintiff having brought a 
* suit for his share of the profits realized in the transaction, the Judge 

dismissed tho suit on tho ground that tho partnership wab illegal being 
of opinion that sub lotting and admitting a partner were idontio.t! 
Held, reversing ihe decree, ihat the partnership was not illegal. 
Where in such a partnership two sots of account wero kept, one true 
and the other false, b<»ld that such prantico, though reprehensible, 
was not illegal. '20 B (fcW. 8 

3. In case of non-payment of any such toll on demand, the officers 

appointed to collect tho same may seize any of tho 
Their powers for . , , . , ... . . 

rocovory of toll. carriages or animals on which it is chargeable, or any 

part of their burden of sufficient value to defray tho 

toll ; and, if any toll remains undischarged for twenty -four hours, with tho 

cost arising from such seizure, tho caso shall lie brought boforo tho officer 

appointed bo superintend tho collection of the said toll, who may sell tho 

property seized for discharge of tho toll, # and all expenses occasioned by 

such non-payment, seizure and sale, and cause any balance that may 

remain to be returned, on demand, to tho owner of the property ; and the 

said officer, on receipt of the property, shall forthwith issue a notice that, 

at noo^of the next day, exclusive of Sunday, or any close holiday, he will 

sell the property by auction : 

Provided that, if, at any time before tho sale has actually begun, the 
person whose property has been seized shall tender the 
property^* tender amoun ^ °f expenses incurred, and of double the 

of daesf toll payable by him, the said officer shall forthwith 

• release the property seized. 
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Act YI1I of 4851 (the Indian tolls act). [8s. 4 to 6 


4. No tolls shall bo paid for the passage * “ " r of police- 

j olTicors on duty or of any person or property in their 
froin J Vyrnorir of custody, hut no other exemption from payment of the 
toll ‘ tolls levied under this Act shall he allowed. 


Legislative Changes. 


(Notes). 


The words “ of troops and military stores and equipages on their ma-ch or” were 
repealed by S. 8 of tho Indian Tolls (Army) Act, 1901 (II of 1901). 


In Upper Burma for the last sixteen words of this section, the words “ or of any 
person or properly exempted by order of the Local Government from 
payment of tolls” have been substituted by the Burma Laws Ant, 1898 
(X III of 1898). S. 7. , T 


I .— 41 Exemption . 99 
Government Stores— Equipagea- 

Stores and carts belonging to t.hr Government jails come within tho words 
Government stores and Equipages and are free from tolls. 20 M. 1 (>. U 

(2 1 Military and Police officers— Agra. 

Eor exemption of Military ami Police ollicors in tho Province of Agra, see 
United Provinces List of Local Rules and Orders, Vol. I, Pt. I, 
List :i, p. i . Y 


5. All polioo-oflicors shall ho bound fco assist the toll-colloctors, 
Assistance of col- w * lt)n required, in tho exocution of this Act ; and, for 
lootors by police- that purpose, shall have tho same power which they 
ott50Crs * have in tho oxorciso of thoir common police-duties. 

0. Kvory person, other than the persons appointed to collect the 
* tolls under this Act., who shall levy or demand any 

oflemMs under Ac°. r to11 011 :u> >' P ublic ma<l or bridge, 0 r for passing 
through any bazaar situated theroon, and also every 
person who shall unlawfully and extortionately demand, or take any other 
or higher toll 1 than tho lawful toll, or undor colour of this Act seize or 
sell any proporty knowing such seizure or sale to be unlawful, or in any 
manner unlawfully ox sort money or any valuable thing from any person 
under colour of this Act, shall ho liable on convictiou before a Magistrate 
to imprisonment, for any term not exceeding six 
Compensation to calendar months, or to fine not exceeding two hundred 

Saving of b^ia^righTto ru P° os * an V P artj of which fine may be awarded by the 

sue. Magistrate to tho person aggrieved ; but tjiis remedy 

shall not he deemed to bar or affect his right to have 
redress by suit in tho Civil Court t . 


(Notes). 


(l) Legislative changes. 


The words “ of the zillah ” were repealed by tbe Repealing Act, 1676 (XII of 
1876). ‘ W 
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8a. 6 ft 7] Act YIII of 1881 (the Indian tolls act). 

(9) Summary procedure— Toll*. 

A oharge of an illegal demand of toll under this seotion ought not to be dealt 
with summarily under Cb. XVIII of the Code of Criminal Procedure. 
22 W.R. 76 (Cr). # X 

(3) Illegal collection of tolls— Act YIII of 1851, St. 2 and 6— Pobllo road. 

A oonviotion for illegally collecting tolls on a public road wae held to b* illegal 
where the road was clearly not a publio road within the meaning of 
8. 2, Act VIII of 1851. 6 W.R. Cr. 48. Y 


• " Extortionately . . . . higher toil . 99 

tU Extortionately— Meaning. 

id) The word “ extorfcionately ” in this seotion is not used in the same sense as 
it is used in the Penal Code. 2*2 W.R. Cr. 76 (78). Z 

(6) The meaning of the word “ extortiooately ” in this seotion is an unlawful 
demand of toll accompanied by the sort of pressure namely, the exer- 
oise of ihe powers indicated in S. 3 of this Act, by seising the com- 
plainant’s horses and carts, and detaining them until the toll was paid, 
(Ibid.) A 

(cj That would not be extortion, if it was not done dishonestly, within the 
meaning of the Penal Code ; but if the taking of the toll was unlawful, 
and the seizure of the oarts was also unlawful, that would be an nnlaw- 
ful and extortionate act within the meaning of 8. 6, of Act VIII of 1851 
(Ibul). B 

(2) Notice of action -Tolls paid In excess of powers given- 8 u It for refund of 
money. 

In certain suits brought against a Toll Collector for the refund of money alleg- 
ed to have hren exacted by him improperly as toll the defendant 
pleaded that no notice of suit had been given : Held, that such notice 
not having been given the suits should be dimissed. [ Waterhouse 
v. Keen , 4 B and 0., 200, followed]. 15 0. 259. C 


7. A table of the tolls authorized to bo taken at any toll-gate or sta- 
tion 1 shall bo put up in a conspicuous place near suoh 


Exhibition of 
table of tolls, and 
statement of penal- 
ties. 


gate or station legibly written or printed in English 
words and figures, and also in those of the vernacular 
language of the district, to which shall he annexed, 
written or printed in like mannor, a statement of 


the penalties for refusing to pay the tolls and for taking any unlawful toll. 


(Notes).' 


* /. — **A table of the tolls — toll-gate or station 


Tolls to bo levied at toll-bar. 

[а) Under this Act, the Lieutenant Governor has no authority to direct tolls 

9 to be levied at any other place than at the toll bar. 22 W.R. Cr. 76. D 

(б) Any other view of the law would be unreasonable, and would lead to the 

greatest confusion. (Ibid.) B 

(c) The object of a toll-bar Uto inform the publio of the place at which the toll 
is to be demanded ; and if persons can be authorised to stop o carriage 
at any spot in the road and demand toll there, then constant doubts 
and disputes would arise, and the toll-bars would become perfectly 
. , useless. | Ibid ). f 

64 B 
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Aot TUI of 1881 (THE INDIAN TOLLS ACT). [Sfl. 7 ft 8 


/.—“A table of tolls.... toll-gate or station"— (Concluded). 

i/d) Now this, whioh is a reasonable view of the matter independently of the Aot 
is borne out by the Aot itself, and also (as far as it can be seen) by the 
practice wbioh ban been pursued under the Act. ( Ibid ). G 

(e) S. 7 of Act VII of 1851 clearly contemplates the taking of tolls at the toll- 
bar. (Ibid). H 

(/) It provides that a table of the tolls authorized to be taken at any toll-gate 
or station shall be put up in a conspicuous place near suoh gate or 
station, and bo forth. (Ibid). I 

(g) That provision of the Aot would be quite nugatory, if the tolls oau be taken 
at any othor plaou except the toll-gate. (Ibid). J 

8 . Tlio tolls levied under this Act shall ho deemed public revenue ; 

„ . but the net proceeds thereof shall be applied wholly to 

Application of . . ' 

proceeds of tolls. the construction, repair and maintenance of roads and 

bridges within the Presidency 1 in which they are 

levied. 

(Notes). 

Presidency . ” 

Presidency, scope of the expression. 

The word “presidency” in S. 8 is to b-- deemed to mean and bo have meant the 
torritoriiH nntlor the administration of a Local Government. See the 
Indian Tolls Act, 1888 (VIII of 1888) 8 2 (2). . K 


SCHEDULE. 

On every four-wheoled carriage on springs ... ... 2 rupees. 

On ovory two-wheolod carriage on springs (except Native 

hackeries) ... ... ... ... 1 rupee. * 

On every Native hackery on springs ... ... 2 annas. 

On every four-wheeled carriage without springs ... 6 annas. 

On every two-whooled carriage without springs ... 4 annas. 

On every cart and hackery not on springs, and having 
wheels of loss diameter than three feet six inches and 
tyros less in breadth than three inches ... ... 8 annas. 


On every cart and hackery not on springs, and nob having 
wheels of less diametor t|ian three feet six inohe9 and 
tyres less in breadth than three inches ... ... 2 annas. 

Buffaloes or bullocks, per head ... ... ... '6 pie. 

On every elephant ... ... ... ... 1 rupee. 

On every oamel ... ... ... ... 4 annas. 

On evory horse ... ... ... ... lann*,. 

On every tattu ... ... ... ... 6 pie. 

On every score of sheep or goats ... ... ... 2 annas. 

On every herd of swine, per hundred ... ... 4 annas. 

On every mule ... ... ... ... 3 pie. 

On every ass ... ... ... ... 2 pie. 

On every palanquin or tonjon with bearers ... ... 1 rupee. 



8. 8] lot Yin of 1881 (the INDIAN TOLLS aot). 8 

SCHEDULE — ( Concluded )* 

On every palna or small Native palanquin with bearers... 4 annas. 

On every Native duli with bearers ... ... ... 2 annas. 

On every person carrying a load for hire ... ... 2 pie. 

Animals drawing any vehicle for which toll can bo demanded are not to be also 
charged with toll. 

(Notes). 

Schedule not In foroe in some placet. 

The Schedule is not in foroo in places to wtfich the Indian ToIIh Act, 1861 (XV 
of 1864), has been extended, except as to proceedings ponding at the 
time at which that Act is extended and except as tc any rate of toll 
leviod theretofore ; sec S. 1. L 




THE INDIAN TOLLS ACT, 1804. 

(Act XV of 1864 0. 

(Passed on the 24th March , 1664.) 

HISTORICAL MEMOIR. 

Year j Namo of act. How affoctod. 

ISM XY Tolls 8upplcmcuted, Act VIII of 1888. 


An Act to amend Act VIII of 1851 (for enabling Government to lovy • 

Tolls on Public Hoads and Bridges). » 

WHEREAS by Act Vlll of 1H51 [for enabling Government to levy tolls VIII of 1851. 

„ , , on Public Roads and Bndqis) authority was given for 

Preamble. . . . . . . 

the levy of certain rates of toll, not exceeding the rates 

mentioned in the Schedule annexed to that Act , and whoroas it is expe- 
dient to make certain alterations in respect to the ratos in the said 
Schedule mentioned ; It is onactod as follows 

(Notes). 

1.—“ Act XV of 1864.'* 

(1) Short title. 

“ Tho Indian Tolls Act, 18G4.” Soe the Indian Short Titles Act, 1897 (XIV of 
1897). A 

(2) Statement of Objects and Reasons. 

For — to the Bill which was passed into law as Act XV of 186*1, sco Gazette 
of India, 1864, p. 120. B 

(3) Proceedings relating to the Bill. 

For — see Gazette of India, 1364, Supplement, pp 89, 07, 77, 99 and 119. C 

(4) Act declared to be in force. ' 

(а) This Act has been declared in force in the Santhal Parganas Settlement 

Regulation, 1872 (III of 1872), S. 3, as amended by the Santhal Par* 
gauas Justice and Laws Regulation, 1899 *111 of 1699), in the Central 
Provinces by tho Central Provinces Laws Act 1875 (XX of 1875). 8eo 
• 9 also first foot-note to S 3, infra. D 

(б) It has been declared in force in Upper Burma generally (except the Bhau 

8tates) by the Burma Laws Act, 1896 (XIII of 1898), but its applica- 
tion to hill-tribes in a hill-tract to which the Regulation applies has 
been barred by the Kacbin Hill Tribes Regulation, 1896 (I of 1896). B 
(c) It has been doclared, by notification under S. 3 (a) of the Scheduled Dis- 
tricts Act 1874. (XIV of 1874), to be in force in the following Scheduled 
* Districts, namely 



Act XV of 1864 (the INDIAN TOILS ACT). 


£s.i 
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The Districts ofHazaribagh, 

Lohardaga (now the Ranchi 
Diqjiriot, soe Calcutta Gazotte 
1899, Pt. 1, p. 44), and Man- 
bhum, and Pargana Dhalbhum 
and the Kolhan in tho district 

of Singbhum. See Gazette of India, 1881, Pt. 1, p. 504. 

Tho District of HazAra, Pesha- 
war, Kohat, Bannu, Dora is- 
mail-Khan and Dora G h a z f 
Khan ( Portions of the Districts 
of Hazara . Bannu, Dera Ismail 
Khan and Dera Ghash Khan and 
the Districts of Peshawar and 
Kohat non) form the North-West 
• Frontier Province, sec Gazette 
of India , 1001 , Pt. 1 , p. 65 7 and 
ibid , 1004, Pt. 1, p. 67H) ; but 
its application has been barred 
to that portion of the Hazara 
District known as Upper Tana - 
wal, by the Hazara (Upper 
Tanawal ) Regulation, 1900 (T1 

of 1900). „ 1886, Pt. 1, p. 48 

The District of Lahaul. fl 1886, PL. 1, p. 301.E-1 

(d) It has been oxtondod, by notification undor S. 5 of tho last mentioned 

Act, to the Scheduled District of Coorg. Sec Gazette of India, 1878, 
Pt. 1, p. 48. E-* 

(e) The Ac^has boon exteuded to Ajmor Moorwara along with Act VIII of 

1851, see Gazetto of India, 1889, Pt. II, p. 562 ; and to tho Scheduled 
Districts in Vizagapatam and Ganjam, see Fort 8t. George Gazette, 
1899, Pt. 1, p. 1486 and ibid, 1900, pt. 1, p. 1161, respectively. F 

(f) The Act is to be doomed to bo and to have boen in force in the Punjab, 

from the 24tli Marob, 1864, see the Indian Tolls Act 1888 (VIII of 

1888), S. 1, and tolls loviod or purporting to have boon levied under 
the Act before the passing of Act VIII of 1888, are to be deemed to 
have been lawfully lpviod. Seo S. 3 (ibid). G 

1 . Id auy place to which this Act shall bo extended by the Local 
Government, the Schedule to the said Act VIII of 
Vin b of d 186i repeal- 1851 110 °^ 0cfc except as to any proceedings 

od, and auothor pending at the time at which this Act shall be so exr 

Schedule substitu- tended, and except as to any rato of toll levied thereto- 

fore. 

and all the provisions of the said Act applicable or referring to the 
rates of toll mentioned in the said Schedule shall be applioable and refer 
to the rates of toll meubioned in the Schedule to this Ait annexe i, which 
shall be read with and taken as part of the said Act VIII of 1851 . 
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Ss. 2 to 4] Act XY of 1864 (the Indian tolls aot). 

2. Any person entrusted with the management of the oolleotion of 

_ „ tolls under Aot VIII of 1851 may in his discretion 

Collectors of tolls , . . , % 

may compound for «ompound for any period not exceeding one year with 

tolls leviable under any person for a certain sum to be paid by such person 

this Act. for himself or for any vehicle or animal kept by him, 

in lieu of the rates of toll specified in the Schedule to 

the said Aot VIII of 1851 or in the Schedulo to this Act. 

3. The Local Governmont may extend 1 this Act to any place in 

p ^ which tho said Act VIII of 1851 is in force; and the 

Act.° WC fc ° extend Local Governmont of any place in which tho said Aot 

VIII of 1851 is not in force may extend 2 tho said Act 
VIII of 1851 and this Act to such place. 

( Notea). 

/•— “ The Local Government may extend . M 

Bombay. 

The Act now regulating toll* in tho Presidency of Pom bay is Homhay Act. Ill 
of 1875. That Act repealed Act VTll of 1851 in the Bombay Presi- 
dency, sec S. 1 and declarod that Act XV of 1864 should be doomed 
^ to have been extended thereto an from the 30th July, 1864, hoc 8. 51. H 

2 .—** Local Government — extend 
Oudh, Central Provinces and Burma. 

Both Acts have been extended to Oudh. Soc Gazette of India, 1865, Pt. 1, 
p. 777 and the Central Provinces [Ibid, Pt. 1, 1871, p. oil) ; and to 
Lower Burma, see Notification No. GG, dated the 29th February, 1892 
Burma Buies Manual. I 

4. For the purposes of this Act, tho words “ Local Government M 1 
shall denote tho person authorized by law to adminis- 
ter executive Government in any part of tho terri- 
tories vested in Her Majesty hv the Statute 21 & 22 
Viet., cap. 10G, 2 entitled " an Act for the better 
Government of India.” 

(Notes). 

L—“ Local Government 
Authority of Local Government. 

# As Jo the authority of the Local Governmont in any part of British India 
not specified in 8. 2 of the Indian Tolls Act 1851 (VIII of 1851), to 
which that Act and the Indian Tolls Act, 1864 (XV of 1864), may be or 
have boon extended^ see the Indian Tolls Act, 1888 (VIII of 1888), 

8. 2. A 

2.— “Statute 21 and 22, Vlct. Cap . 106“ 

H.l^— Bee “ the Government of India Act, 1858 " (21 and 22 Viet., o. 106). 


Interpretation- 

clause. 

“ Local Govern- 
ment.’^ 



14 


Act XT of 1864 (the indiah tolls aot). 
SCHEDULE. 


[Sch. 1 


RS. A t , P. 

On evgry four-wheeled carriage ... ... ... 200 

On every two- wheeled carriage ... ... ... 100 

On every ekka ... ... ... ... ...040 

On every hackery on springs ... ... ... ...020 

On every cart and hackery not on springs drawn by 8 bullocks, 

buffaloes, horses, ponies, assos, or mules, if laden ... 1 8 0 

Ditto* if not laden ... 0 8 0 

On every cart and hackery drawn by 6 hullocks, buffaloes, 

horses, ponies, asses, or mules, if laden ... ... 0 12 0 

Ditto. if not laden ... ... 0 G 0 

On every oart and hackery drawn by 4 bullocks, buffaloes, 

« horses, ponies, asses, or mules, if laden ... ... 0 8 0 

Ditto. if not laden ... ... 0 4 0 

On every cart and hackery drawn by 2 bullocks, buffaloes, 

horses, ponies, assos, or mulos, if laden ... ... 0 4 0 

Ditto. if not laden ... ... 0 2 0 

Buffaloes, or bullocks, per head, if laden ... ... ... 0 10 

Ditto. * if not ladon ... ... 0 0 6 

On every elephant ... ... ... 1 8 0 

On every camel, if ladon ... ... ... ... 0 8 0 

Ditto. if not laden ... ... ... 04 0 

On every horse, if laden or ridden ... ... ... 016 

Ditto unladen or led ... ... ... 00 9 

On every tattu or mule, if laden or ridden ... ... 0 0 9 

Ditto. uhladen or led ... ... ... 0 0 G 

On every ass, if laden or ridden ... ... ... 0 0 G 

Ditto. unladen or led ... ... ... 0 0 3 

On every sheop, or goat, or pig ... ..001 

On every palankeen, duli, palna, or fconjon with 8 bearers ... 1 0 0 

Ditto. with G bearers * ... 0 12 0 

Ditto. with 4 bearers ... 0 8 0 

Ditto. « with 2 hearers ... 0 4 0 

On every foot passenger ... ... ... ... 0 0 3 

N.B.— Animals drawing any vohicle for whioh toll oan bo domanded are not to be 
also charged with toll. 



THE INDIAN TOLLS ACT, 1888. 

(Act VIII of 1888 ».) 


[Passed on the 5th September , 
HISTORICAL MEMOIR. 


Your. 


No. 
of Act. 


Name of Act. 


How affected. 


1888 i VIII , Tolls 


Rop, in part, Act XL of 1891. 




An Act to remove doubts as to the locality of the levy of certain tolls. 

Whereas doubts have been raised as to the operation of the Acts of 
the Governor-General in Council, No. VI II of 1B5I (dn Act for enabling 
Government to levy tolls on Public Roads and Bridges ) and No. XV of 
1864 (An Act to amend Act Vlll of 1861) ; It is hereby enacted as 
follbwB : — 

(Notes). 

/.— "Act Vlll of 1888." 

(1) Short title. 

" The Indian Tolls Act, 1888 ”, see the Iudian Short Titlo* Act, 1897 (XIV of 
1897). A 

(2) Statement of Objects and Reasons. 

For - see Gazette of India, 1888, Pt. V, p 48. B 


(3) Proceedings In Council. 

For see Gazette of India, 1888, Pt. VI, pp. 82 and 93. C 


(4) Places where Aet has been declared to be in force. 

This Act. has been deolared in force in Upper Burma (except the Shan States) 
by the Burma Laws Act, 1898 (Kill of 1898). 

It had been previously declared in force thore under 8. 5 of the Scheduled 
District* Act, 1874, XIV of 1874, see Burma Gazette, 1888, Pt. I, 
p. 497 and Gazette of India. 1888, Pt. I, p. 478. D 

1. Acts VIII of 1851 and XV of 1864 shall be deemed to be 


Enforcement of 
Acts. VIII of 1801 
and XV of 1864, in 
the Punjab. 


in force throughout the territories now adminis- 
tered by the Lieutenant-Governor of the Punjab, 
and from the twenty-first day of August, 1857, 
and the twenty-fourth day of March, 1864, 
respectively, to have been in force in the territories for tile time 
being adnynistered as part of the Punjab. 

650 
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Aot VIII or 1888 (THE INDIAN TOLLS Ad). [Ss. 2 to 8 


Operation of the 
Act in *the Punjab 
and certain other 
parts of British 
India. 


(1) In any part of British India beyond the limits of the 
territories administered by the Governor of Fort 
Saint George in Council, and the Lieutenant- 
Governors of Bengal and the North-Western 
Provinces, to or in which Acts VIII of 1851 and 
XV of 1864 may be or have been extended 1, or 
may be or have been declared to be in force, under the latter of 
those Acts or by this Act or by or under any other enactment, the 
Local Government shall be deemed to have and, where the Acts 
have been in force before the passing ot this Act, to have had 
the same authority as if it had been included among the Local 
Governments specified in section 2 of Act VIII of 1851. 

• (2) “ Presidency,” where that word occurs in section 8 of Act 

VIII of 1851, shall be deemed to mean, and to have meant, the 
territories under the administration of a Local Government. 

(Notes). 

/.-“Extended,” 

Acts VIII of 1851 and XY of 1864*extended to Lower Burma. 

For notification extending the provisions of Act VIII of 1851 and of Act X.V of 
18C4 to Lower Burma, under 8. 2 of this Act, see Burma Buies 
Manual, Vol. I. E 

8. All tolls levied, or purporting to have been levied, under 
Acts VIII of 1851 and XV of 1864, or either of 
levy^ftoUa” ° f PMt « ^ 10Se Acts, before passing of this Act, shall 
be deemed to have been lawfully levied. 

I. Nothing in the foregoing sections shall affect any proceed- 
ings commenced in any Civil Court before the 
first day of July, 1888. 

8. In section 2 of Act Vlllof 1851 * * * * the .word “and” 

, , , , shall be inserted between the words “ the Lieu- 

Amendment o £ • 

seotion a. Aot vni tenant-Governor of the North-Western Provinces 
oI 1861 ‘ of Bengal " and the words “the Governor of the 

Presidency of Fort St. George in Council." 

(Note). 

LegUlative change. 

The words 11 the words and the Governor of the Presidency of Bombay in 
Oouncil jare hereby repealed and ” were repealed by the Repealing 
- and Amendiug Act. 1891 (XII of 1891). F 


Saving. 
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THE LOCAL AUTHORITIES (EMERGENCY) LOANS 

ACT, 1897. 

ACT XII OF 1897 1 - 


{26th March 1897.) 

Ad aot to enable local authorities to borrow money fot* temporary 
emergencies. 

WHEREAS it is expedient to enable local authorities to borrow money 
for temporary emergencies ; It is hereby enacted as follows. — 

(Hotee). 

t.-"Act XU of 1897." 


(1) Statement of ObjectB and Reasons. 

For se <> Gazette of India, 1R97, Ft. V. p. 67. A 

(a) Report of the Select Committee. • 

• For see Gazette of India, Ft. V, p. 93. ® 

(8) Proceedings in Council. 

For see Gazette of India, Pt. VI, pp. 47, 80, 118 and 198, 0 

Short title, extent ‘ 0) This Act may be called the Local 

and commencement. Authorities (Emergency) Loans Act, lo97. 

(2) It extends 1 to the whole of British India ; and 

(3) It shall come into force at once. 

i Not*). 


Extends." 


Act lnTorce In Upper Burma. 

This Act has been declared in force in Upper Burma (except the Shan BUtej) 
by the Burma Laws Act, 1898 (£111 of 1898). 

2. (1) Notwithstanding anything contained in the Local 

Authorities Loan Act, 1879, or any other law for 
Power to local the time being in force, a local authority as 
row °iii ti ca, t0 e» b0 oj defined in that Act may, with the previous sanc- 
famine or epidemic tion o{ t he Local Government, borrow money on 
di *'“ e ' the security of its funds for any of the following 

purposes, namely : — 

(O) the giving of relief and the establishment and maintenance 
of relief w.orks in time of famine or scarcity ; 
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2 Aot XU of 1897 (local authorities (emoy.) loans.) [Sb. 2 to 4 

(6) the prevention of the outbreak or spread of any dangerous 
epidemic disease ; and 

(c) any measures which may be connected with, or ancillary 
to, any of the purposes aforesaid. 

(2) Nothing in this section shall be deemed to authorize any 
local authority to borrow or spend money for any purpose for which 
under the law for the time being in force it is not authorized to 
apply its funds. 

(Note). 

Legislative ohangea 

In sub-section (1), for tho words “ Govornor-Goneral in Council,” the words 
“ Local Government” were substituted by 8. 2, Act XI of 1912. E 

3. (1) Every loan under the last foregoing section shall be 
Power to made subject to such general or special orders as 

OouncU° r "to 0I i m pose ^ ie Uovernor-Gejieral in Council may make in this 

conditions. behalf. 

(2) In particular, and without prejudice to the generality of 
the provisions of sub-section (1), such general or special orders may 
prescribe : — 

(а) the terms on which the Governor-General in Council or 
the Local Government may lend money under this Act; 

(б) the manner of recording and enforcing the conditions on 
which such loans are to be made ; 

(c) the 'inspection of any works carried out or exependiture 
incurred by means of such loans ; 

(d) the instalments by which such loans are to be re-paid, the 
interest to be charged thereon and the manner and time of repaying 
such loans and of paying the interest thereon ; and 

(e) the accounts to be kept in respect of such loans. 

. (Note). 

Legislative changes. 

In sub-sootion (1), for tho words “terms and conditions ad the Governor- 
General in Counoil may think fit to imposo”, the words “general or 
special orders as the Governor-General in Council may make in this 
behalf,” were substituted by S 3 (1) of Act XI of 1912. 

In sub-section (2) of the same section for the words “the Governor-General in 
Council may by general or special order”, the words “such general or 
Bpooial orders may” were substituted by 8. 3 (2), of Act XI of 1912. P 

s t . . 8. The provisions of sections 6 and 7 of the 

tiona 6 and 7, Act Local authorities Loan Act, 1879, shall apply to 
xi, 1879. the borrowing of money under this Act, 
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Provided that, nothing in section 7 of the Local Authorities 
Loan Act , 1879 , shall be deemed to require the sanction of the 
Governor -General in Council to any loan under this Act . 

(Note). 

Legislative changes. 

Tho proviso was added by S. I, Act XI of 1913. Q 

S. The provisions of this Act shall apply to any loan made 

after the first day of .January, 1897, and before 

Application to loan, the commencement of this Act by, or with the 
made before com- , , ' 

monoement of Act. sanction of, the Governor-General in Council to 

any local authority for any of the purposes herein- 
before mentioned, and every such loan shall be deemed to have 
been made under this Act. . 
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THE LOCAL AUTHORITIES LOAN ACT, 1904. 

ACT III OF 1904 I. 


(20th February , If 104.) 

An Act to make further provision renaming the borrowing powers 
of certain local authorities. 

Whereas it is expedient to make further provision regarding the 
borrowing powers of certain local authorities ; It is hereby enacted as 
follows 

(Notes). 

/.-'Mcf /// of 1904.” 


(1) Statement of Objects and Reasons. 

For see Gazette of India, 1903. Pt. V, p. 515. A 

l) Report of the Select Committee. 

For see Gazette of India, 1904, Pt, V, p yj. B 

1) Paoeeedlngs in Council. 

For see Gazette of India. 1903. Pt, VI. t>. 169. Ibid . 1904. Pt. VI. dd. 9 

id 510. C 

Dpon tiue mju 1. (1) This Act may lie called the Local 
ertent. Authorities Loan Act, 1904. 

(2) It applies only to the local authorities specified in the 
schedule, and any other local authority, to which the Governor- 
General in Council may, by notification in the Gazette of India, 
extend its provisions. 


2. Notwithstanding anything in any other enactment for the 
^ time being in force, but subject always to the 

term bills. ° * ° r provisions of section 25 of the Indian Paper 

Currency Act, 1882 a local authority may, with xx ot 1983, 
the previous sanction of the Governor-General in Council, borrow 
money by means of the issue of bills or promissor ynotes payable 
within any period, not exceeding twelve months, for $ny purpose 
for which such local authority may lawfully borrow money under 
any law*for (he time being in fgree : 

Provided that the amount of the bills or promissory mites which 
may be so issned, shall not exceed, when the amount of the other 
moneys for the time being borrowed by such local authority is 
taken into account, the total amount which each local authority is 
empowered by law to borrow. 
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Power of borrow- 
ing to repay previ- 
ous loan. 


(Notes). 

Legislative changes. 

The words “ bills or promissory cotes payable ” were substituted for the words 
“bills repayable” and the words “ or promissory notes” were 
inserted by 8. 2 of ihe Local Authorities Loan (Amendment) Act. 
1008 (VIII of 1908). D 

1.—“ Section 25 ol the Indian Paper Currency Act, 1882." 

N.B.— -See now S. 24 of the Indian Paper Ourroney Act, 1905 (III of 1905). 

8. Notwithstanding ally thing in any other enactment for the 
time being in force, a local authority may, with 
the previous sanction of the Governor-General in 
Council, borrow money in any manner authorized 
by law for the purpose of repaying money previously borrowed in 
Accordance with law : 

Provided that nothing jn this section shall be deemed to em- 
power a local authority to fix a period for the repayment of any 
money borrowed thereundei which, when the period fixed for the 
repayment of the money previously borrowed is taken into account, 
will exceed the maximum* period fixed for the repayment of a loan 
by or under any enactment for the time being in force. 

4. The Governor-General in Council may, 
by general or special order, regulate the conditions 
on which money may he borrowed or repaid under 
this Act. 

THE SCHEDULE. 


R e g u 1 a t i o n of 
conditions of borrow- 
ing and repaying 
money under Act. 


(See section 1.) 

The Corporation of Calcutta. 

The Commissioners for the Port of Calcutta. 

The Municipal Corporation of the City of Bombay. 

The Trustees of the Port of Bombay. 

The Municipal Commissioners for the City of Madras. 

The Trustees of the Harbour of Madras. 

The Municipal Committee of Rangoon. 

The Commissioners for the Port of Rangoon. 

The Municipality of Karachi, 

The Trustees of the Port of Karachi. 

The Trustees for the Improvement of the City of Bombay. 
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THE 

ANCIENT MONUMENTS PRESERVATION ACT, 1904. 
ACT VJ I OF 1904 i. 


Passed by the Govenwr-Gencrat of India in Council. 

(.Received the assent of the Governor-General on the ISth March, 

woo 

An Act to provide for the preservation of Ancient Monuments 
and objects of archeological, historical or artistic interest. t 
Whkkkas it is expedient to provide for the preservation of 
ancient monuments, for the exercise of control over tniflic in antiqui- 
ties and over excavation in certain places, and for the protection and 
acquisition in certain cases of ancient monuments and of objects of 
archaeological, historical or artistic interest ; It is hereby enacted as 
foHows : — 

(Notes). 

/ - “Act VII of 1904." 

(1) Statement of Objects and Reasons. 

For sec Gazette of India, llXM, Pt. V, p. 613. A 

(2) Report of the Select Committee. 

For see Ga/rtte of India. 1901, Pt. V, p. 67. B 

(3t Proceedings in Council. 

For see Gazette of India, l'J03, Pi. VI, pp. 100, 191; Gazette of 

India. 1904, Pt. VI, pp. 20 ami 70. 0 

(4) Object of the Act 

The object of this measure is to pr&orve. to India its ancient monuments, to 
control the truffle in antiqui^is, and to prevent the excavation by 
ignorant or unauthoiised {Kroons of Mton of historic interest and 
• value. Sec Statement of Objects and Reason^ D 

(5) Question of antiquarian exploration attracted attention In 1898- Legislation— 
necessity— Bill drafted. 

• In, 1898 the question of antiquarian exploration and research attracted atten- 
tion, and the necessity for taking stops for tins protection of monu- 
ments and relics of antiquity was impresnxi uj>on tlu; Government of 
India. It was then apparent that legislation was required to enable 
the Government effectual ly to discharge their responsibilities in tha 
matter, and a till was drafted on the lines of existing Acts of Parlia- 
ment, modified so as to embody certain provisions which hod found a 
• place in rcient legislation regarding the antiquities of Greece and 


WB. 
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Act VII of 1904 ’’-(Continued). 

Italy. 'I 'his draft was circulatod for the opinions of Looal Govern* 
t merits, and the replies submitted showed that the proposals in* 

corporate! m it met with almost unanimous approval, the criticisms 
received being directed, for the most part against matters of detail. 
The draft has since been revised ; the provisions of a draft Bill 
prepared by the Government of Bengal have been embodied, so far as 
they were found suitable, and the Ancient Monuments Preservation 
Bill (XVI of 1903) is the result. (Ibid). E 

(0) Ancient monuments— Future land marks. 

Ancient monuments will serve in future as landmarks of the various civilisa- 
tions and Governments that oxisted in this country from time 
immemorial. See Proceedings in Council. F 

(7) Anolent Monuments Preservation Bill, principle of. 

• (a) The principle of the Bill is the sound, and irrefragable, proposition that a 

nation is interested m its antiquities - an interest which is based on 
grounds alike of history, sentiment, and expediency, and that it is 
reasonable and proper to give statutory sanction to the maintenance 
of this principle by the State. See Proceedings in Council. 0 

(b) In the somewhat frigid language of the preamble, the object of the mea- 

sure, more specifically stated, is ‘ to provide for the preservation of 
ancient monuments, fur the overcise of control o\er traffic in, anti- 
quities, and over excavation, and for the protection, and acquisition 
of ancient monuments and of objects of archeological, historical, or 
artistic interest.’ (Ibid.) H 

(c) In pursuing these ends the Government has endeavoured, as far as possi- 

ble, to enlist private co-operation, to exercise the minimum of 
* interference with the rights of property, to ensure a fair price in tho 
event of compulsory purchase, and to pav most scrupulous deference 
to religious feelings or family associations. (Ibid). I 

* 

(8) Ibid.— To be administered with sympathy and discretion. 

The Bill will requiro to bo administered with sympathy and discretion. But 
it is believed that private effort will gladly combine with Government 
for the furtherance of objects in which both are equally concerned. 
(Ibid.) J 

For, the individual owner is as much the trustee for his particular archaeo- 
logical possession as tho Government is the general trustee on behaK 
of the nation at largo. (26 id.) K 

(9) Ibid .— Nature of. 

“ Tho Bill is, however, even more than its stipulations imply. (Ibid). L 

It is in reality the coping-stono of a policy in respect of archaeology and the re- 
mains of the past which the Government of India have pursued with 
tits and starts throughout tho past half-century, but with sustained 
and unremitting ardour during the past few years. (Ibid). M 

(10) Ibid.— Pro visions of, protective and not penal. 

The various provisions of this Bill are chiefly protective and not penal and 
without any unnecessary encroachment upoh private or individual 
rights seek to preserve from ignorant, careless or wanton destruction 
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“Act VII ot 1904 •'-(CfM£lud 4 d). 

anoicnt buildings and monuments of historic and antiquarian value 
which may not bo known to people living in the neigh bourhood or in 
actual possession of the same. See Proceedings in Council. * N 

I.— Labour fallen Into four main categories. 

(1) Restoration or conservation with most diligent attention to the designs of their 
original architects. 

“ Otir labour may be said to have fallen into four main categories. First, 
thore aro the buildings which demanded a sustained policy of restora- 
tion or conservation, with most diligent attention to tho designs 
of their original architects, so as to restore nothing that had not 
already existed, and to put up nothing absolutely now. For it is a 
cardinal principle that now work in restoration must be not only a 
rc-production of old work but a part of it, only re-introduced in order 
to repair or to restore symmetry to the old. Of such a character h%a 
been our work at all the great cent ms of what ia commonly known 
as the Hindu -Saracen ic stvlu. We ha\e, wherever this was possible, 
recovered and renovated the dwellings in life and the resting-places in 
death of those master builders, the Mussulman Emperors and 
Kings.” See the Speech of Lord Curzon. in the Proceedings of tho 

Imperial Legislature, dated IHth March, 1901. 0 

* 

K sample x. 

(i| “ The Taj itself and all its surroundings nr<> now all but free from tho 
workman’s hands, li is no longer approached through dusty wastoK 
and a squalid bazaar. A beautiful park takes their place; and the 
group of mosques and tombs, the arouded streets and grassy Courts 
that precede the main building, aie onec more as nearly an possible 
what they were when completed bv the masons of Shah Johan. 
Every building in the garden enclosure of the Taj has boon scrupu- 
loiibh repaired, and the discovery of the old plan - has enabled us to 
restore the water-channels and flower- beds of the garden more exactly 
to their original state.” (Ibid). P 

“ We havo done tho same with the remaining buildings at, Agra. The ox- 
• quisite mausoleum of Itmad-ud-Oowlah, the title enamelled gam p( 
Chmi-ka-Ro&a, the Hue<*issi<jn of Mogul palaces in the Fort, the noble 
city of Akbar at Fatehpur Sikri, his noble tomb at Sikandra, — all of 
those have been taken in hanS. Slowly they have emerged from 
decay and in some cases desolation, to their original perfection of 
form and detail. The old gardens have been restored, the old water- 
courses cleared out, the old balustrades renovated, the chiselled bas- 
reliefs repaired, and the inlaid agate, jaspar and cornelian re- placed. 
The skilled workmen of Agra have lent themselves to the enterprise 
with as much zeal and taste a* their fore-runners throe hundred years 
ago. I have had there the assistance of two large minded and cultured 
Lieutenant-Governon* in the persons of Sir Antony MacOonneJl and 
Sir James La Touche. Sinco I came to India we have spent upon 
repairs at Agra alone a sum of between £40,000 and £50,000, 
Every rupee has been an offering of reverence to the past and a gift 
of recovered beauty to the future ; and, I do not believe that there in 
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I.— Labour fallen Into four main categories-(Ctf»M»«**). 

a taxp.iv* r in this country who will grudge one anna of the outlay. 

It will take some three ur four years more to complete the task, and 
then Agra will he given hack to the world, a pearl of great price.” 
{Ibid). 5 

(ii) “At Delhi and Lahore we have attempted, r *r arc afctempti ng the samo. 

The Kmperor Jchangir no longer lies in a nogleeied tomb at 
Khahdir.t; he grandfather, Hunmyun, is once again honoured at 
Delhi. The Military authorities have agioed to cvacuato all the 
prim i pal Mogul buddings in the Delhi Fort, and the gardens and 
halL of the Lingerers will soon re-c.'i II their former helves.” (Ibid). Q-l 

(iii) “ 1 might take you down to Rajput, ana and show you the restored bund 

along the Ana Sagsr Lake. There a deserted stone embankment 
survived, hut the marble pavilions on it had tumbled down, or been 
eoiiveited into modern residences. Now they stand up again in their 
peei less simplicity, and are reflected m the waters below.” [Ibid). R 

(iv) “1 might hi mg you tnueji nearer home to Claur and Pandua in tho 

pioMiieeof Bmgul, m the r»\sLoratmn of which I received tho enthu- 
siastic eci-opiM.ition of llie late Sir John Woodburn. A hundred and 
twenty ycats ago tin* tombs of the Afghan Kings at Gaur were within 
an uec of U*ing despoiled to provide paving stones for St. John’s Church 
in Calcutta. Onh a few years back these wonderful remains* were 
smothered in jungle from which tlic\ literally had to be cut free. If 
the public were fully aware of wliat has been done, Malda, near to 
which tluy are si mated, would be an object of constant excursion from 
this place.” (//>»/). g 

(v) “ NVo have similarly restmed the Hindu temples at Bhubaneshwar near 

Cuttaek, and the palace and temples on tho rock-fortress of 

uliota^garh.” [lb id). X 

(vi) “ At the other end of India I might conduct you to the stupendous ruins 

of the great Hindu capital of Vijayauagar one of the most astonishing 
monument', tv) perished greatness, or fro Bijapur, whero an equally 
van ‘shod Miiluiinimidiin dynasty lift memorials scarcely less enduring.’ 1 
(Ibui). U 

(vii) “ If 1 had mom time to-dav 1 might ask you to accept my guidance to 

the delicate marble traceries of the Jain temples on Mount Abu, or 
tlu* more stately proportions of the mosques at Jaun pur— both of 
which wo arc saving from tho neglect that was already bringing 
portions of them to the ground. (Zfcuf . Y 

(vii i “Or 1 might take you across the Bay of Bengal to Burma, and show 
you King Mind on’s Fort and palace at Mandalay, with their timbered 
halls and pavilions, which we are carefully preserving ks a sample of 
the ceremonial and domestic architecture of tho Burmese Kings.” 

(Ibid). W 

(4) Recovery of buildings from profane or sacrilegious uses— Restitution. 

“ A second aspect of our work has l>een the recovery of buildings from profane 
or sacrilegious uses, and their restitution either to the faith of their 
founders or at least to safe custody as protected monuments. "(ibid). X 
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L— Labour fallen into four main categories -(Continued), 

Examples. 

( 1 ) “ The exquisite little nu»*qut‘ of Suit Sav id at Ahmcdabad with th*> 
famous window* of pierced '\audstono, which I found used as a 
tehsildar’s cuteherry. when first I went there, is once more cleared 
and intact.** {Ibid,. Y 

(ii) “ The Mi»ti Musjid in the Palace at Lahore, into which 1 gained 

entrance with dilViculU because the treasury was kept there in ehosts 
beneath the floor, and which \ya* -uirroundcd with a brick wall ami 
iron gate*, and guarded by sentiics, is once more free.” ( Ibul ). Z 

(iii) “ ThoChoti Khw.ibg.ih in the Port i* n<» longer a church, the Dowan-i- 

Am is no longer a barrack, the lovoU tiled Dai Align Mosque near 
the Lahore Rail wav Station ha* ceased to be the Office of a Traffic 
Superintendent of the North-Western Railway, «nd has boon restored 
to the Muhaniniad.iu community.” (Jbid). A 

(iv) “ At Ihjapnr 1 succeeded m expelling a dak bungalow from one mosque, 

the relies of a British Post Ofhec fiom another. ” (Ibid). B 

(v) “ The mosque m the celebrated fort at Vellore in Madras i* no longer 

tenanted l»\ a Police Instructor. Tin* snpeili niontapmn or Hindu 
temple in the same fnt i* now scrupulously eared for. A hu mired 
years ago the Hast India Pmnpany presented it to (ioorge IV, when 
Prince Regent, foi ero< tn.n in the gi. muds of the Pavilion at Brighton, 
and only failed to carry mil their design, because the ship, which had 
heel i ehaitered for the purpose, \cry happily went to the bottom. 
Next it \\.i* used as an arsenal and finally Coi»mi.isariut bullocks were 
tethered to its pillars. ** ( Ibul ). C 

(vi) “ At Lucknow 1 recovered a mosque which had been used for years an a 

dispensary.’* (Ibid). D 

(vii) “ At Alunedabad I have already mentioned that the marble baradari on 

the bund is no longer the dining-room of the Commissioner’s house.” 

(Ibid). 

(viii) “ At Mandalay the Chureh and the club are under notice of removal 
from the gilded throne-rooms of the Burmese Sovereigns.” (Ibid). E 

(3) Moftumenta In Native States— Assistance rendered if necessary. 

“ In this policy , which 1 base so f^r described, in relation to monuments in 
British territory , 1 have received the most cordial support from the 
Indian Princes m their own States. Tin: Nizam of Hyderabad was 
willing to do all that f a*kod him— I only wish that it had been ft 
quarter of a century earlier — for the unique caves of A junta and 
Ellora. He undertook the cataloguing and conservation of a most 
interesting collection of old china, copper-ware, and carpets that had 
been lying neglected for centuries at Aurangabad in the tomb of the 
wife of the Emperor Aurangazcb. The Maharana of Udaipur has 
willingly undertaken the restoration of the exquisite Towers of Fame 
and Victory on thqliill fort of Chitor, one of which could hardly have 
survived for many more years. The Maharaja Scindia threw himself 
with characteristic zeal into similar works in his magnificient fortress 
at Gwalior. The Begum of Bhopal did all that was required at the 
Sanchi Tope. Finally there stands in the remote State of Dhar the 
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huge rock-fortress of Msndu, certainly one of the most amazing 
natural spectacles in the world. Rising to a height of 1,500 feet above 
the Nerbudda plain, it carries upon its summit, which is thirty miles 
round, a splendid group of deserted Muhammadan fortifications, 
palaces, and tombs. These wo are assisting the State, which is not 
rich enough to assume the entire responsibility itself, to place in 
order. Thoy were fast perishing, victims to the ravages of the jungle 
and to unchallenged decay.” (Ibid). . F 

• 

(4) Starting of a number of local museums. 

“ There is yot another aspect of the work of conservation to which I hope that 
the bill that we are about to pass will lend a helping hand. This is 
the custody in collections or museums of rare or interesting objects 
that have either been torn from thoir surroundings or whose 
surroundings havo disappeared.” (Ibid). 0 

“ Honourable Members will be familiar with tho larger museums in the capi- 
tal cities of India, wliero are collections not without value, but, as a 
rule, sorely mutilated, often unidentified and uncatalogued, and 
somotimes abominably arranged. The plain has hitherto been to 
snatch up any sculptured fragment, in a Province, or Presidency, 
and send it off to ihe provincial museum. This seemed to me when 
I looked into it, to be all wrong. Objects of archaeological intetest 
can best be studied in relation and in closo proximity to the group 
and stylo of buildings to which they belong, presuming that these are 
of a character and in a locality that will attract visitors. Otherwise, 
if transferred elsewhere, they lose focus, and arc apt to become mean- 
ingless. Accordingly we have started the plan of a number of local 
museums, in places of the nature that I have described. I may 
instance Malda in Bongal, Pagan in Burma, the Taj at Agra, Bijapur 
in Bombay, and Peshawar, as localities where these institutions 
are being called into being, and I hope that in futuro any local 
fragments that may be discovered in the neighbourhood of such 
places, instead of being stolen, packed off, or destroyed, will find their 
way into these minor collections. Of course the larger provincial 
museums will continue to attract all classes of objections that do 
not easily find a local habitation.” (Ibid). H 

(5) Conclusion. 

“ By rendering this assistance all will join in paying the debt ^hich each of 
us owes to the poets, the artists, and the creators of the past. What 
they originated, we can but restore ; where they imaginod we can but 
rescue from ruin. But the task though humble is worthy, and the 
duty though late is incumbent. A hundred and thirty years ago 
Samuel Johnson in England used to keep up a correspondence with 
Warren Hastings in Bengal, and in one of his letters the philosopher 
thus addressod the Goveruor-Gqneral— ‘ I hope that you will examine 
nicely the traditions and histories of the East, that you will survey 
the corridors of its ancient edifices, and trace the vestiges of its ruined 
cities, and that on your return, we shall show the arts and opinions of 
a race of men from whom very little haa hitherto h$en derived l 
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It is in this spirit that my archaeological co-adjutors and I have worked. 
All know that there is beauty in India in abundance. I like to think that 
there is reverence also ; and that amid our struggles over the present 
we can join hands in pious respect for tfie past. I like to think, too, 
that this spirit will survive, and that the efforts of which I have been 
speaking will not slackon in the hands of our successors, until India 
can boast that her memorials are as tenderly prized as they are 
• precious, and as carefully guarded as they are already, and will in the 
future be even more, widely known.’ ” (Ibid), I 

II.— Analysis of the Ancient Monuments Preservation Bill of 1903. 

(1) First portion— Protection of ancient monuments. 

(а) The first portion of the Bill deals with the protection of “ ancient monu- 

ments”, an expression which has been defined in section 2. J3ee 
Statement of Objects and Reasons. J 

(б) The measure will apply only to such of these as are from time to time 

expressly brought within its compass throughout being declared to bo 
“ protected monuments.” (Ibid), K 

(c) The greater number of the more famous buildings in India are already in 

the possession or undor the contipl of the Government ; but there are 
others worthy of preservation which are in the hands of private 
owners. Some of these have already been injured or are fast falling 
into decay. ( Ibid .) L 

(d) Tbe preservation of these is the ehiof object of the clauses of tlio Ancient 

Monuments Preservation Bill now referred to and the provisions of the 
Bill are in general accordance with the policy enunciated in S. 23 of 
the Religious Endowments Act, 18G3 (XX of 1863), which recognizes 
and saves the right of the Clover nment “ to prevent injury to and 
preserve, buildings remarkable for their antiquity and for their histo- 
rical or architectural value, or required for the convenience of the 
public.” (Ibid), M 

(e) The power to intervene is at present limited to cases to which S. 3 of 

Bengal Regulation XIX of 1810 or S. 3 of Madras Regulation VII of 
* 1817 applies. (Ibid). N 

(f) In framing the present Bill, tli! Government have aimed at enlisting the 

intorest and [good will and securing the co-opcration of the owners 
concerned, and it is hoped that the line of action which it is pro- 
posed, to take may tend rather to the encouragement than to the 
suppression of private effort. (Ibid). 0 

(p) The Bill provides that the owner or manager of a building which merits 
greater care than it has been receiving, may be invited to enter into 
an agreement for its protection, and that, in the event of his refus- 
ing to come to tortns, the Collector may proceed to acquire it compul- 
sorily, or, if there.is an endowment, move the Courts to secure its 
proper application. (Ibid). P 

(h) It has been made clear that there is to be no resort to compulsory 
acquistion in the .case of a monument used, in connection with 
religious Observances, or hi any other case until the owner ' has had 



10 Aoi YII Of 1904 (ANdUSNT MONUMENTS preservation). [8s. 1 ft 2 

II.— Analysis of the Ancieltt^onunients Preservation Bill of 1903— (Old.). 

an opportunity, of entoring into an agreement of the kind indicated 
above ; and it is expressly provided that a monument maintained by 
the Government under the proposed Act shall not be used for any 
purpose inconsistent with its character or with the purposes of its 
foundation, and that, so far as is compatible with the object in view, 
the public shall havo aecoss to it free of charge. {Ibid). Q 

(2) Second portion— Moveable objects of historical or artistic interest.. 

(a) The second portion of the Ancient Monuments Preservation Bill deals 

with moveable objects of historical or artistic interest, and these may 
be divided into two classes. See Statement of Objects and Reasons. 

(b) The first consists of arms, enamols, silver and copper vessels, Persian and 

Arabic manuscripts, and curios generally. [Ibid). R 

(c) These are for the most part portable and consequently difficult to trace ; 

they are as a rule of artistic, rather than historic, interest; and it 
would bo impracticable, even were it desirable, to prevent a dealer 
from selling, or a traveller from buying, them. (Ibid). ' S 

(d) But sculptural carvings, images, bas-reliefs, inscriptions and the like form 

a distinct class by themselves, in that their valuo depends upon their 
local connection Such antiquities may, as in tho case of those of 
Swat, be found outside the confines of India, or in Native States^ and 
those the legislature cannot reach directly ; while, as regards British 
territory and undor the existing law, it is impossible to go beyond 
tho provisions of the Indian Treasure Trove Act, 1878 (VI of 1878). 
[Ibid). T 

( 3) Third portion— Excavations Rules. 

The third portion of the Bill deals with excavations, and gives power to make 
rules to prohibit or regulate such operations, (Ibid). U 

(4) General power to make rules -Bona fide Acts protected. 

A general power to make. rules is given by section 23, and section 24 is intend- 
ed to protect acts done or in good faith intended to be done, under 
the Act. See Statement of Objocts and Reasons. * Y 

Short title and This Act may be called the Ancient 

exrent - Monuments Preservation Act, 1904. 

(2) It extends to the whole of British India, inclusive of British 
Baluchistan, the Santhal Parganas and the Pargana of Spiti. 

Definitions. ^ ^his Act, unless there is 'anything re- 

pugnant in the subject or context, — 

(1) ancient monument ’ means any structure, erection or 
monument, or any tumulus or place of interment or any cave, rock- 
sculpture, inscription, or monolith which is of historical, archaeo- 
logical or aristic interest, or any remains thereof, and incudes— 
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(6) such portion of land adjoining the site of an ancient 
monument as may be required for fencing or covering 
in or ptherwise preserving such monument ; and 
(o) the ; means of access to and convenient inspection of 
an ancient monument : 

(2) “ antiquities ” include any moveable objects which the Gov- 

ernment, by reason of their historical or* archaeological associations, 
may think it necessary to protect against injury, removal or 
dispersion : * 

(3) “ Commissioner ” includes any officer authorized by the 
ljocal Government to perform the duties of a Commissioner under 
this Act : 

(4) “maintain’’ and “ maintenance ” include the fencing, cover- 
ing in, repairing, restoring and cleansing of a protected monument, 
and the doing of any act which may be necessary for the purpose 
of maintaining a protected monument or of securing convenient 
access thereto : 

(5) “ land ” includes a revenue-free estate, a revenue-paying 
estate, and a permanent transferable tenure, whether such estate or 
tenure be subject to incumbrances or not : and 

(6) “owner” includes a joint owner invested with powers of 
management on behalf of himself and other joint owners, and any 
manager or trustee exercising powers of management over an ancient 
monument, and the successor in title of any such owner and the' 
successor in office of any such manager or trustee : 

Provided that nothing in this Act shall be deemed to 
extend the" powers which may lawfully be exercised by such mana- 
ger or trustee. 

• 3. (1) The Local Government may, by notification 1 in the 

* local official Gazette, declare an ancient monument 
men ts. to be a protected monument within the meaning 

of this Act. 

T2) A copy of every notification published under sub-section (1) 
shall be fixed up in a conspicuous place on or near the monument, 
together with an intimation that any objections to the issue of the 
notification xeceived by the Local Government within one month 
from the date when it is so fixed up will be taken into con- 
sideration 
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(3) On the expiry of the said period of one month, the Local 
Government, after considering the objections, if any, shall confirm 
or withdraw the notification. 

(4) A notification published under this section shall, unless and 
until it is withdrawn, be conclusive evidence of the fact that the 
monument to which it relates is an ancient monument within the 
meaning of this Act. 

(Notes). 

/. — “Notification. 99 
Notification by Local Governments. 

(a) For notification by tho Government of Bengal, see Calcutta Gazette, 1905, 

Pt. 1, p. 1275 ; Gazetto of India, 1906, Pt. I, p. 74; Gazette of India, 

1908, Pt. I, p. 1248. 

( b ) For notification by the Government of Burma, see Burma Gazetto, 1908, 

Pt. I, p. 571. 

(c) For notification by the Government of Central Provinces, sec Central 

Provinces Gazette, 1905, Pt. Ill, p. 37 ; {Ibid), 1906, Pt. Ill, p. 615. 

(d) For notification by the Government of Madras, see Mad. Rulos and Orders, 

Fort St. Georgy Gazetto, 1908, Pt. I, p. 309. 

(e) For notification by the Government of Punjab, see Punjab Gazette, *1907, 

Pt. I, p. 841. W 

Ancient Monuments . 

Acquisition of 4. (1) The Collector, with the sanction of 

° 0 f gU aii the Local Government, may purchase or take a 
ancient monument. Tease of any protected monument. 

(2) The Collector, with the like sanction, may accept a gift or 
bequest of any protected monument. 

(3) The owner of any protected monument may, by written 
instrument, constitute the Commissioner the guardian.of the monu- 
ment, and the Commissioner may, with the sanction of the Local 
Government, accept such guardianship. 

(4) When the Commissioner has accepted the guardianship of 
a monument under sub-section (3), the owner shall, except as 
expressly provided in this Act, have the same estate, right, title and 
interest in and to the monument as if the Commissioner bad not 
been constituted guardian thereof. 

(5) When the Commissioner has accepted the guardianship of 
a monument under sub-section (3), the provisions of this Act relat- 
ing to agreements executed under section 5 shall apply to the 
written instrument executed under the said sub-section. 
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(6) Where a protected monument is without an owner, the 
Commissioner may assume the guardianship of the monument. 

0 . ( 1 ) The Collector may, with the previous sanction of the’ 
Local Government, propose to the owner to enter 

anoiwt 1 monument into an agreement with the Secretary of State 
by agreement. for India in Council for the preservation of any 

, protected monument in his district. 

(2) An agreement under this section may provide for the fol- 
lowing matters, or for such of them as it may be found expedient 
to include in the agreement : — 

(a) the maintenance of the monument ; 

(b) the custody of the monument, and the duties of any 

person who may be employed to watch it ; 

( c ) the restriction of the owner’s right to destroy, remove, 

alter or deface the monument or to build on or near 
the site of the monument ; 

• (d) the facilities of access to be permitted to the public or 

to any portion of the public and to persons deputed by 
the owner or the Collector to inspect or maintain the 
monument ; 

(e) the notice to be given to the Government in case the land 
on which the monument is situated is offered for sale 
by the owner, and the right to be reserved to the Gov- 
ernment to purchase such land, or any specified portion 
of such land, at its market-value ; 

(/) jbhe payment of any expenses incurred by the owner or 
ty the Government in connection with the preservation 
of the monument ; 

(g) the proprietary or other rights which are to vest in His 

Majesty in respect of the monument when any expen- 
ses are incurred by the Government in connection with 
* the preservation of the monument ; 

( h ) the appointment of an authority to decide any dispute 

arising out of the agreement ; and 

• 

♦ (£) any matter connected with the preservation of the mo- 

nument which is a proper subject of agreement between 
„ the owner and the’ Government, 
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(3) An agreement under this section may be executed by the 
Collector on behalf of the Secretary of State for India in Council 
but sljall not be so executed until it has been approved by the Local 
Government. 

(4) The terms of an agreement under this section may be 
altered from time to time with the sanction of the Local Govern- 
ment and with the consent of the owner. 

(5) With the previous* sanction of the Local Government, the 
Collector may terminate an agreement under this section on giving 
six months' notice in writing to the owner. 

(6) The owner may terminate an agreement under this section 
on giving six months’ notice to the Collector. 

• (7) An agreement under this section shall be binding on any 

person claiming to be owner of the monument to which it relates, 
through or under a party by whom or on whose behalf the agree- 
ment was executed. 

(8) Any rights acquired by Government in respect of expenses 
incurred in protecting or pfeserving a monument shall not be affect- 
ed by the termination of an agreement under this section. 

- 6. (1) If the owner is unable, by reason of 
Owners under infancy or other disability, to act for himself, the 
possession. person legally competent to act on his behalf may 

exercise the powers conferred upon an owner by 
section 5. 

(2) In the case of village property, the headman or other village- 
officer exercising powers of management over such property may 
exercise the powers conferred upon an owner by section 5. 

(3) Nothing in this section shall be deemed to empower any 
person not being of the same religion as the persons on whose be- 
half he is acting to make or wcecute an agreement relating to a pro- 
tected monument which or any part of which is periodically used 
for the religious worship or observances of that religion. 

7. (1) If the Collector apprehends that the owner or occupier 
of a monument intends to destroy, rembve, 8/1 ter 
ag^aen^° ent ° f deface, or imperil the monument or to build on or 
near the site thereof in contravention of the 
terms of an agreement for its preservation under section 5, the (Col- 
lector may make an order prohibiting any such contravention of 
the agreement. 9 
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(2) If an owner or other person who is bound by an agreement 
for the preservation or maintenance of a monument under section 5 
refuses to do any act which is in the opinion of the Collector 
necessary to such preservation or maintenance, or neglects to do any 
such act within such reasonable time as may be fixed by the Col- 
lector r the Collector may authorize any person to do any such act, 
and the expense of doing any such act or such portion of the 
expense as the owner may be liable to* pay under the agreement 
may be recovered from the owner as if it were an arrear of land- 
revenue. 

(3) A person aggrieved by an order made under this section 

may appeal to the Commissioner, who may cancel or modify it and 
whose decision shall be final. • 

8 . Every person who purchases, at a sale for arrears of land- 
revenue or any other public demand, or at a sale 
made under the Bengal Patni Taluks Begulation, Vlli of 1819. 
1819, an estate or tenure in which is situated a 
monument in respect* of which any instrument 
has been executed by the owner for the time being, 

under section 4 or section 5, and every person claiming any title to 
a monument from, through or under an owner who executed any 
such instrument, shall be bound by such instrument. 

9. (1) If any owner or other person competent to enter into 

an agreement under section 5 for the preservation 
endovraient to repair of a protected monument, refuses or fails to enter' 
ment anCient monu ’ into such an agreement when proposed to him by 
the Collector, and if any endowment has been 
created for the purpose of keeping such monument in repair, or for 
that purpose among others, the Collector may institute a suit in 
•the Court of the District Judge, or, if the estimated cost of repair- 
ing the monument does not exceed one thousand rupees, may make 
an application to the District Judge for the proper application of 
such endowment or part thereof. 

*(2) On the hearing of an application under sub-section (1), 
the District Judge may summon and examine the owner and any 
person whose evidence appears to him necessary, and may pass an 
ordlr for the proper application of the endowment or of any part 
thereof, and any such order m^y be executed as if it were the decree 
of a Civil.Court, 


Purchasers at cer- 
tain sales and per- 
sons claiming 
through owner 
boupd by instrument 
executed by owner. 



1694. 


16 AotTll ot 1004 (ancient monuments pkesbrvation). [8b; 14 ft 14 

10. (1) If the Local Government apprehends that a protected 

monument ia in danger of being destroyed, in- 
chabT^r'ancient j ured - or allowed to fall into decay, the Local 
monument. Government may proceed to acquire it under 

the provisions of the Land Acquisition Act, 1894, 
as if the preservation of a protected monument were a u public 
purpose” 1 within the meaning of that Act. 

(2) The powers of Compulsory purchase conferred by sub- 
section (1) shall not be exercised in the case of — 

(a) any monument which or any part of which is periodically 
used for religious observances ; or 

(b) any monument which is the subject of a subsisting agree- 

ment executed under section 5. 

(3) In any case other than the cases referred to in sub-sec. (2) 
the said powers of compulsory purchase shall not be exercised 
unless the owner or other person competent to enter into an 
agreement under section 5 lias failed, within such reasonable period 
as the Collector may fix in this behalf, to enter into an agreement 
proposed to him under the said section or ' has terminated or given 
notice of his intention to terminate such an agreement. 

(Notes). 

1.—" Public purpose 

(1) Public purpose not defined— Left to discretion of Government. 

There is no definition of a “public purpose” in the Act, nor any limitation 
regarding what is likely to prove useful to the public. Both matters 
are left to the absolute discretion of the Government. See 7 C.W.N, 
249 = 30 0.36. X 

(2) Preservation of protected monument, to be viewed as publio purpose. 

The provisions of the Land Acquisition Act apply to the preservation of a 
protected monument, as if it were a “ public purpose” within the 
meaning of the Act.* Act VII of 1904, Ss. 10 and 21. Y , 

11. (1) The Commissioner shall maintain every monument in 

Mai ntenance oi re9 P ect °f which the Government has acquired 
oertain protected any of the rights mentioned in section 4 or which 
the Government has acquired under seotion d.0. 

(2) When the Commissioner has accepted the guardianship of 
a monument under section 4, he shall, for the purpose of maintain* 
ing such monument, have access to the monument at all reasonable 
times, by himself and by his agents, subordinates and workmen, for 
the purpose of inspecting the monument, and for the purpose of 
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bringing such materials and doing such acts as he may consider 
necessary or desirable for the maintenance thereof. 

12. The Commissioner may receive voluntary contributions 
towards the cost of maintaining a protected ruonu- 
butious!^ COn ' n ftient and may give orders as to the management 
and application of any funds so received by him : 

Provided that no contribution received under this section shall 
be applied to any purpose other than tlie purpose for which it was 
contributed. . * 


Protection of place 
of worship from mis- 
use, pollution or de- 
secration. 

character. 


13. (1) A place of worship or shrine main- 
tained by the Government under this Act shall 
not be used for any purpose inconsistent withjts 


(2) Where the Collector has, under section 4, purchased or 
taken a lease of any protected monument, or has accepted a gift or 
bequest, or the Commissioner has, under the same section, accepted 
the guardianship thereof, and such monument, or any part thereof, is 
periodically used for religious worship or observances by any com- 
munity, the Collector shall make due provision for the protection of 
such monument, or such part thereof, from pollution or desecra- 
tion — 


(а) by prohibiting the entry therein, except in accordance 

with conditions prescribed with the concurrence of the 
persons in religious charge of the said monument o? 
part thereof, of any person not entitled so to enter by 
the religious usages of the community by which the 

^ monument or part thereof is used, or 

• 

(б) by taking such other action as he may think necessary 

in this behalf. . 

Relinquishment of 14 . With the sanction of the Local Govern - 

Government rights _ _ 

in a monument. ment, the Commissioner may — 

(а) where rights have beeu acquired by Government in respect 
of any monument under this Act by virtue of any sale, lease, gift 
or will, relinquish the rights so acquired to the person who would 
for the time being be the owner of the monument if such rights 
had not been acquired ; or 

(б) relinquish any guardianship of a monument which he has 
accepted under this Act. 
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IS. (1) Subject to such rules as may after 
Right of access to previous publication be made by the Local Gov- 
monil^ants. r0te0ted ernmeut, the public shall have a right of access to 
any monument maintained by the Government 

under this Act. 

(2) In making any rule under sub-section (J ), the Local Govern- 
ment may provide that a breach of it shall be punishable with fine 
which may extend to twenty rupees. 


16. Any person other Jbhan the owner who destroys, removes, 
^ injures, alters, defaces or imperils a protected 

monument, and any owner who destroys, removes, 
injures, alters, defaGes or imperils a monument maintained by Gov- 
ernment under this Act or in respect of which an agreement has 
been executed under section 5, and any owner or occupier who 
contravenes an order made under section 7, sub-section (1), shall 
be punishable with fine which may extend to five thousand rupees, 
or with imprisonment which may extend to three months, or 
with both. ^ 

Traffic in Antiquities . r 


17. (1) If the Governor-General in Council apprehends that 
_ ^ antiquities are being sold or removed 1 to the 

Power to Gover- . . # . _ . 

nor General in detriment of India or of any neighbouring country, 

traffiotn antiquities* be may, by notification in the Gazette of India, 
prohibit or restrict the bringing or taking by sea 
or by land of any antiquities or class of antiquities described in the 
notification into or out of British India or any specified part of 
British India. 


(2) Any person who brings or takes or attempts to bring or 
take any such antiquities into or out of British India 6r any part 
of British India in contravention of a notification issued under sub- 
section (1), shall be punishable with fine which may extend to five' 
hundred rupees. 

(3) Antiquities in respect of which an offence referred to in 
sub-section (2) has been committed shall be liable to confiscation. 


(4) An officer of customs, or an officer of Police of a^grad% not 
lower than Sub-Inspector, duly empowered by the Local Govern- 
ment in this behalf, may search any yessel, cart or other means of 
conveyance, and may open any baggage or package of goods, if he 
has reason to believe that goods in respect of which an offence has 
been committed under subjection (2) are contained therein 
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(6) A person who complains that the power of search men- 
tioned in sub-section (4) has been vexatiously or improperly exer- 
cised may address his complaint to the Local Government, and the 
Local Government shall pass such order and may award such com- 
pensation, if any, as appears to it to be just. 

(Notes). 

. I.— “Antiquities removed.” 

Scope of section. 

(а) It is proposed by this section to take power to prevent the removal from 

British India of any antiquities which it may bo doemed desirable 
to retain in the country, and at the same time to prevent importa- 
tion. Sec Statement of Objects and Reasons. Y-i 

(б) By thus putting a stop to traffic in such articles, it is believed that it will 

be possible to protect against spoliation a number of interesting plSces 
situated without and beyond British territory. (Ibid). Z 

Protection of Sculptures , Carvings , Images , Bas-reliefs, 
Inscriptions or like objects. 

18. (1) If the Local Government considers that any sculptures, 
carvings, images, bas-reliefs, inscriptions or other 

Power to Local like objects ought not to be moved from the place 
Government to con- _ . . *V 

troi moving of where they are without the sanction of the Gov- 
^ U like U objwt^ mgS ernment, the Local Government may, by notifi- 
cation 2 in the local official Gazette, direct that 
any such object or any class of such object shall not be moved un- 
less with the written permission of the Collector. 

(2) A person applying for the permission mentioned in sub- 
section (1) shall specify the object or objects which he proposes to 
move, and shall furnish, in regard to such object or objects, any in- 
formatioHr^hich the Collector may require. 

(3) If the Collector refuses to* grant such permission, the appli- 
cant may appeal to the Commissioner, whose decision shall be 
final. 

(4) Any person who moves any object in contravention of a 
notification issued under sub-section(l), shall be punishable with fine 
which may extend to five hundred rupees. 

(5) If the owner of any property proves to the satisfaction of 
the Local Government that Tge has suffered any loss or damage by 
reason of the inclusion of such property in a notification published 
under sub-section (1), the Local Government shall either — 

(g) exempt such property from the said notification ; 

69 D 
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(b) purchase such property, if it be moveable, at its market- 
value ; or 

* (c) pay compensation for any loss or damage sustained by the 
owner of such property, if it be immoveable. 

(Notes). 

“ Power . . ..objects.” 

Scope of section. 

This section aims at providing for antiquities, such as sculptures and inscrip- 
tions, which belong to a particular placo and ought, therefore, to be 
kept in situ or deposited in local musounijs. The removal of these it 
is proposed to on able the Local Government to prohibit by notifica- 
tion ; and the section also providos that, if the object is moveable, the 
owner may require the Government to purchase it outright, and that, 
if it is immoveable, the Government shall compensate the ownor for 
any loss caused to him by the prohibition. See Statement of Objects 
and Reasons. A 

2- K Notification 
Notification by Local Government. 

For notification by the Government of — 

(1) Bengal, see Calcutta Gazette, 1908, Pt. I, p. 1248, and Gazette of India, 

1909, Pt. I, p. 23* 

(2) Central Provinces, see C.P. Gazette, 1906* Pt. Ill, p. 616. B 

19. ( 1 ) If the Local Government apprehends that any object 

„ , , mentioned in a notification issued under sec. 18, 

Purchase of sculp- . . 7 

tures, carvings or sub-section ( 1 ), is in danger of being destroyed, 

Government. by thC r ^uoved, injured or allowed to fall into decay, 
the Local Government may pass orders for the 
compulsory purchase of such object at its market-value, and the 
Collector shall thereupon give notice to the owner of the object to 
be purchased. 

(2) The power of compulsory purchase given by «this section 
shall not extend to — ; ■ 

(а) any image or symbol actually used for the purpose of - 
any religious observance ; or 

( б ) anything which the owner desires to retain on any reason- 

able ground personal to himself or to any of his ances- 
tors or to any member of his family. 4 * 

(Notes). 

Scope of section. 

This section deals with the compulsory purchase of such antiquities, if that is 
found to be necessary for their preservation and the owner is not 
willing, on personal or religious grounds, to part from them. See 
Statement of Objects and Reasons, Q 
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, Excavations. 

20. (1) If the Local Government is of opinion that excavation 

Power to Local within the limits of any local area ought* to be 

Government to con- restricted or regulated for the purpose of protect- 
trol excavation. . . 

mg or preserving any ancient monument, tne 

Local Government may, by notification * in the Local Official 

Gazette, 'make rules — 

(a) fixing the boundaries of the area to which the rules are 
to apply f and 

(b) prescribing the authority by which, and the terms on 
which, licenses to excavate may be granted. 

(2) The power to make rules given by this section is subject # to 
the condition of the rules being made after previous publication. 

(3) A rule made under this section may provide that any per- 
son committing a breach thereof shall be punishable with fine which 
may extend to two hundred rupees. # 

(4) If any owner or occupier of land included in a notification 
under sub-section (1), proves to the satisfaction of the Local Govern- 
ment that he has sustained any loss by reason of such land being so 
included, the Local Government shall pay compensation in respect 
of such loss. 

(Notes). 

(.—“Notification.” 

Notification. 

For—— — by the Government of— 

(1) -Central Provinces, see C.P. Gazette, 1906, Pt. Ill, p. G17. 

(2) Madras, see Madras Rules and Orders. D 

General * 

21. (l) The market- value of any property which Government 

is empowered to purchase at such value under 

mar 8 C S81 ai en e or Act, or ^e amoun fc of compensation to be 
compensation!. paid by Government in respect of anything done 
under this Act, shall, where any dispute arises 
touching the amount of suoh market-value or compensation, be 
ascertained in the manner provided by the Land Acquisition Act, I of 1894. 
1894, sections 3, 8 to 34, 45 to 47, 51 and 52, so far as they can be 
fiuade applicable: 
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Provided that when making an inquiry under the said Land 
Acquisition Act, 1894, the Collector shall be assisted by two asses- 
sors, 3* one of whom shall be a competent person nominated by the 
Collector, and one a person nominated by the owner or, in case the 
owner fails to nominate an assessor within such reasonable time 
as may be fixed by the Collector in this behalf, by the Collector. 

(Notes). 

“ Assessment compensation 

Compensation— Mode of assessment— Antiquities not proved to have any market 
value. < 

(а) The Government of India was desirous of saving from destruction, and of 

preserving as public monuments, certain works in the vioinity of 
Madras known as the Soven Pagodas of Mahabalipuram. The works 
were on the open sea beach, and they were constructed out of a small 
extent of granite hill which lay exposed at that spot. They consisted 
partly of raths or monolithic temples completely and partly of figures 
carved upon its face. 1G M# 369 (374) (P.C.) = 20 I. A. 80. E 

(б) The place is very celebrated. Fergus son speaks of it as “ more visited and 

more described than any other place in India.” One gigantic rock- 
carving ^ie describes as 1 ‘ the most remarkable thing of its class in 
“India.” Ho speaks of tho raths as the oldest examples of their 
“ class ” and ascribes them to the fifth or sixth century A.D. OVolo 
thinks they arc several centuries older than that : perhaps belonging 
to the second century B.C. (Ibid). P 

(c) Whatever their origin, there is no doubt of their historical interest and 

value, or that the destruction of them would be a public misfortune. 

(Ibid). G 

(d) The hills supply granite of good quality, for which there is some demand 

in Madras, and it has been quarried for many years past. No injury 
to the monuments was anticipated from the original style of working, 
but when the zamindar of the place took to blasting the local authori- 
ties felt alarmed and advised the Government to interfere. ( Ibid ). H 

(e) Tho Government sought to acquire the said plot of land with granite 

quarries and also certain sculptural works of antiquity. The questions 
arose on appeal whether any market-value was assignable to tho 
antiquities, and whethor {he assessment of the compensation had been 
rightly made. The antiquities were held to have no market- value, 
and since their acquisition would not injuriously affect the claimant, 
no compensation could be awarded in respect of them. ‘ (Ibid). I 
2.— ** Assessors 

(1) Absence of nominated assessor— Procedure to be followed. 

Where a nominated assessor absentod himself on the date fixed for herring, 
the course to be followed by the Judge was to give notices to the parties 
and to appoint some one else in his place. See 17 0. 380. J 

(2) Persona having an interest not competent to be assessor. 

The office of assessor is a quasi- judicial one, and a person is disqualified to act, 
as an assessor, in a matter, in which he has a direct pecuniary inter- 
est, however small, or a substantial interest likely to create a bias. 
See 8 B. 653. .> K 
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2.— a Assessors. "—[Concluded). 

(3) Assessor la not competent to be a witness. 

A person appointed as an assessor performs a quasi-judicial function* and is, 
therefore, incompetent to testify as a witness in the same proceeding. 
See 17 B. 299. L 


(4| Minor— Disqualified assessor —Waiver by guardian of objection. 

Where the guardian of a minor had not raised any 'objection in the lower 
• Court, as regards the competency of an assessor, nominated by the 
Collector, held , the minor was Hot estopped from objecting to the 
competency of the assessor in the appellate Court. See 17 B. 299. M 

(5) Agreement of Judge ahd assessors as to amount of compensation— No appeal 
lies. 

In a case whore the J udge and one or both of the assessors agreed as to the 
amount of compensation, their decision would be final, and no appeal 
lay oven if they differed upon minor points not falling within 4he 
scope of their jurisdiction See 36 P.R. 1892 ; 10 C. 769. N 


22. A Magistrate of the third class shall not have jurisdiction 
to try any person charged with an offence against 
this Act. 


Jurisdiction. 


Power 

rules. 


to make 


23 (1) The Governor General in Council or 
the Local Government may make rules 1 for 
carrying out any of the purposes of this Act. 


(2) The power to make rules given by this section is subject 
to the condition of the rules being made after previous publication. 


(Notes). 

1.-“ Rules.” 

(1) Scope of section. 

A general power to make rules is given by this section. See Statement of 
Objects and Reasons. 0 

(2) Madras Rules. 

For rules made by the Government of Madras for the decipherment, publica- 
tion and custody of Indian inscriptions on stone and copper. See 
Mad. Rules and Orders. P 

21. No suit for compensation and no critni- 
Proteotionto pub- Da | proceeding shall lie against any publio servant 

lie servants acting ., . . . f ...... , 

under Act. in respect of any act done, or in good faith intend- 

ed to be done, in the exercise of any power con- 
ferred by this Act. 

* (Note). 

Scope of tootlon. 

This section is intended to proteot aots done or in good faith intended to bo 
4 done, under this Aot. See Statement of Objeots and Reasons. Q 
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INDEX. 


IV 


P 

plaintiff, suit under S. 5, 8. 10, 11. 
in suits under S. 6 t S. 10, 11. 

Appearance by pleader or by agent, 8. 10, 11. 

Pleader , Appearance by. 8. 10, 11. 

Possession, presumption of, from evidence of title— Waste lands -Title, 17. 

Presumption, possession, of, from evideuoe of title— Waste lands —Title, 17. 

Possession of waste lands— Limitation, 17. 

Waste land, 17. 

as to Government ownership— Waste lands— South Oanara. 17. 
as to possession of owner —Lind emerging from a Bhil, 18. 

Procedure, in cases of claims or objections to waste Unds, 8. 2, 6,7. 

Notification of conditions, S. 3, 7. ' 

before hearing, S. 12, 11. 
on hearing, S. 18, 12. 

Proceedings, Regulation of, S. 11, 11. 

Purcfaiser, Cannot be compelled to give patta to person claiming to be occupint bef ire 
sale, A, 14. 

of waste lands— Person having good title and b^ing in possesion —Rights, 
J3,0. 14. 

Onus on, to show whether lands were waste lands, Z— Z, 14. 

R 

Records, Of cases where to be deposited, B. 17, 13. < 

Reference , Of question of law, etc., to High Court, etc , S. 15, 12. 

When, obligatory, 8 15, 12. 

Court may proceed notwithstanding, but not make final order, S* IG, 12. 
Regulation, Of proceedings, 8. 11. 11. 

Report , To Board of Revenue— Claim to waste land, S. 5, 7-9. 

Revision , No appeal or, from the order under the Aet, S. 14, 12. 

Ruling power , Waste land vested in, 17. 

Ryotwari lands, Nature of right possessed by ryot in his lands -Right of Government 
to grant to other ryots lands allowed to lie waste, 18. 

s 

Sale, Postponement of, pending enquiry re claims for waste lands, 8. 3, 7. 

to be stopped if claim appear to be established but may afterwards* be proceeded 
with, 8. 4, 7. « 

Delivery to claimant of oopy of order of rejection or of, 8. 5, 7 -9. 

By Government— Rights of person in possession — Defonoe may be heard if set 
up by person in possession, 0, 10 

Construction whether lands sold or mortgaged— Grant of waste lands -Mort- 

gage, 18. 

South Oanara,' “Presumption as to Government ownership— Waste lands, 17. 

Special Court, Exclusion of officer making original enquiry, 8. 7, 9. f * 

For trying olaims under the Act, 8. 7, 9. 

Power of members, 8. 7, 9. 

Notice of constitution, of 8. 8, 10. , 

Where held, 8. 9, 10. 

Stamp-duty, Waste land, E, 9. 

Suit, Institution of,— Vakalatnama, O, 9. 

Power to order, to tr/bl$im admitted by Oolleotor, B. 6, 9. 





* 

fittii— (Concluded). < 

Plaintiff and defendant, in under S. 5, 8. 10, 11* 

Plaintiff and defendants in, under 8. 6, 8. 10, 11. 

Appearance by pleader or agent, S. 10. II. * 

For compensation for land wrongly sold as waste, JD, E % 14. 

By Crown— Cause of action— Burden of proof, 20. 

To establish right to grant of puttnh of waste lands— Preferential right of occu- 
pancy, 20. 

T 

Title , Possession, presumption of, from evidence of title- Waste lands, 17. 

U 

Uncultivated land , Limitation— Possession, 18. 

Y 

Vakalatnama , Institution of suit, Q , 9. 

w 

Waste, Allowing to lie, not abandonment, 18. 

Waste land , Consequences of holding that Act XXIII of 1863 applies to lands sold as, 
N, 8. 

Definition — Application of Act XXIII of 1£63, Q— S, 5, 6. 

• Sale, T % 6. 

Assessed, 17 , 6. 

Unassessed, V, 6. 

Provision for enquiry in claims to, or objections to sale of same, 8. 1, 0. 
Procedure in cases of claims or objections to, 8. 2, 6, 7. 

Postponement of sale pending enquiry re claims to, 8. 3, 7. 

Bale to be stopped if claim appear to be established, but may afterwards bo 
proceeded with, S. 4, 7. 

Delivery to claimant of copy of order of rejection or of sale, 8. 5, 7—9. 

Claim to, report to Board of Revenue, 8. 6, 7—9. 

Stamp-duty, J£, 9. 

Ordinary Courtsconsidering claims to, when raised by way of defence, N t 10. 
Limitation as to claims to, sold or dealt with, 8. 18, 13, 14. 

Purchaser cannot be compelled to give patta to person claiming to be occupant 
before sale, A, 14. # 

Purchaser of, — Person having good title and being in possession— Rights, B, C, 
14. 

Suit for compensation for land wrongly sold as waste, D, E, 14. 

Onus on purchaser to show whether lauds were, X—Z, 14. 

When land sold not absolutely, or not sold, but otherwise dealt with, 8. 20, 16. 
Possession — Ownership , 17 , 
i Presumption, 17. 

8outh Canara— Presumption as to Government ownership, 17. 

Unsettled and unoccupied, not belonging to private owner, 17. 

Vested in Ruling power, 17. a 

Possession of,— Limitation— 'Presumption, 17. 

Title — Possession, presumption of, from evidence of title, 17. 

Grant of,— Mortgage— Sale— Construction whether lands sold or mortgaged, IS ^ 
patta — Rights of mirasdars, 18. * 



mt sac, 


Waste land- (Concluded). 

Bight to us^of,— Permissive use by tenants— Bight of landlord to ereot building 
—Works of permanent oharaoter executed by lioensee— Easements Act (V of 
1*82), Ss. 60, 61, 19. 

Rights of pasturage in Zemindari— Right of Zemindar to re-claim, 19. 

Unassessed -Bight of pasture against Government— Presumptive right, 19. , 

Suit to establish right to grant of puttah of, preferential right of oooupanoy, 20. 
Witmsm t Procuring attendance of, S. 12, 11. 

Words and phrases , “ Other disposition, n scope of the expression, W } 8. 

Number— Gender, S. 24, 16. , 
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INDEX. 

Note:— 1. The thick figures at the end of each line refer to the pages of this Act and 
a the alphabets in italics preceding the thick figures refer to the cases 
having corresponding thick letters dgainst them in those pages. 

2. S in Brevier Roman denotes the section. 

A 

Act XXIV of 1871, Repeal of, S. 2, 2. 

Act XI of 1879 , Preamble, 1. 

Statement of Objects and Reasons, A, 1. • 

Proceedings with regard to the Bill, B , 1. 

Short title, Local Extent, Oommencement, S. 1, 1. 

Places where, has been declared to be in force, C, 1, 2. 

Local Government may authorize parties to borrow from private persons under 
this, S. 7, 7-12. 

Loans not to bo affected except under this, S. 8, 12, 13. 

Application of, to loans existing previous to tlie fifth of September, 1871, 8. 9. 
13. . 

Ajmere Municipal Regulations 1886 ( V of 1886), S. 159— Municipal Committee, E, 2. 
Attachment, Remedy by, if loan not repaid, S. 6, 6, 7. 

Not to defeat prior charges legally made, S. 6, 7. 

c 

Charges, Attachment not to defeat prior, legally made, S. 6, 7. 

F 

Funds, Meaning of, S. 3, 2. 

Loans for works may be granted on security of, S. 4, 2. 

G 

Governor-Geitffral in Council , Power to, to make rules, S. 5, 3. 

Power to* make rules in regard to loans to be taken under, 8. 7, 7—12. 

Grant, Rules for the, of Government loans to Local Authorities, G, 3—6. 

L # 

Loans, For works may be granted on security of funds, S. 4, 2. 

Rules for the grant of Government, to Local Authorities, G, 8—6. 

Rules made under Ss. 5 and 7 for the raising of, by local authorities in the, open 
market, B, 6 . 

• Remedy by attachment if, not repaid, 8. 6, 6, 7. 

Power to make rules in regard to, to be taken under S. 7, 7—12. 

Rules for raising of, by looal Authorities in open market, K, 7—10. 

Not to be affeoted except under ■this Act, S. 8, 12, 13. 

Application of Aot to, existing previous to the fifth of September 1871, 8. 9, 13. 
Local authority, Meaning of, 8. 3, 2. 

Definition, E, 2. 

Rules for the grant of Government loans to, G, 3—6. 
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INDEX. 


Local authority — (Concluded) . 

Rules made under Ss. 6 and 7 for the raising of loans by, in the open market, 
JET, 6 . 

Rules for raising of loans by, in open market, K t 7—10. * 

Conditions on which, is allowed to issue sterling loans, L , 10. 

Conditions on which local authorities are allowed to issue sterling, L, 10. 

Loans not to be afleoted exoopt under this Act, S. 8, 12, 13. 

Local Government , May authorise parties to borrow from private persons under this 
Act, S. 7, 7—12. 

M 

Municipal Committee , Ajmere Municipal Regulations 1686 (V of 1886), S. 159, E t 2* 

R 

Remedy , By attachment if loan not repaid, S. 6, 6, 7. 

Repeal , Of Act XXIV of 1871, 8. 2, 2. 

Rules , Power to Governor-General in Council to make, 8. 5, 3. 

% For the grant of Government loans to Local Authorities, G, 3—6. 

Made under Ss 5 and 7 for the raising of loans by Local Authorities in the open 
market, H, 6. 

Power to make, in regard to loans to be taken under, S. 7, 7 —12. 

For raising of loans by Local Authorities in open market, K t 7 — 10. 

s 

Security , Loans for works may be granted on, of funds, 8, 4, 2. * 

Sterling loans , Conditions on which local authorities are allowed to issue, 10. 

w 

Words and phrases , Meaning of “ Local authority,” 8. 3, 2. 

“ Funds,” 8. 3, 2. 
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THE AGRICULTURISTS LOANS ACT, 1884. 


INDEX. 

The thick figures at the end of each line refer to the pages of this part and 
the alphabets in italics preceding the thick figures refer to the cases 
having corresponding thick letters against them in those pages. 

S. in Briever Roman denotes the section. 

A 

Act X of 1879, Repeal of, and 8s. 4 and 5 of Act XV of 1980, S, 3, 2. 

Act XV of 1880 , Repeal of Act X of 1870, and Ss. 4 and 5 of, 8. 3, 2. 

Act XII of 2884— Preamble, 1, » 

Short title, Commencement, 8. 1, 1. 

Local extent 8. 2, 1, 2. 

Act extended, C, 2. 

Places where Act has been declared to be in force, D , 2. 

o 

* 

Government , Right of,— Ex-proprietary tenants mortgaging trees to Government for 
• takkavi advances, C, 5. 

J 

Joint borrowers, Liability or, as among themselves, S. 6, 6. 

L 

Liability , of joint borrowers as among themselves, S, 6, 6. 

Loans , Power for Locil Government to malco rules, S 4, 2 -4. 

Recovery of, under this Act, 8. 5, 3. 

Under the Act— Liability of joint borrowers as among themselves, 8. 6, 6. 

Local Government , Power for, to make rules, 8. 4, 2—4. 

M 

Mortgage, Public Demands Recovery Act (VII of 1880, and I of 1895, B C) offeot of sale 
under— Priority, A, 5. 

P 

Priority , Mortgage— Publio Demands Recovery Aot, effect of sale under, A, 5, 

Public Demands Recovery Act (VII of 1880 an# I of 1895 , B C.) Effect of sale under, 


Recovery , of loans under this Aot, 8. 5, 5. 

Soope of S. 5— Takkavi advances, X—Z, 5, 

Repeal, of Act X of 1879, and Ss. 4 and 5 of Aot XV of 1880, 8 . 3, 2. • 
Rules, Power for. Local Government to make, 8. 4, 2—4. 
undo* this power -Ajmere-Merewara, F, 2. 

Andaman and Nioobar Islands, G, 3, 

Assam, H, 8, 

Bengal, I, 3. 

Bombay, J, 3. 

Burma, K t 3. 


Note 1. 

2 
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INDEX. 


Rules — (Oonoluded) . 

Central Provinoos, L, 3. 

Coorg, M t 8. 

Madras, N, 3. 

United Provnioes, of Agra and Oudh, 0, 3. 
Punjab, P, 3, 4. 

S 


Sale , of house in default of payment of takkavi advance— Effect of prior incumbrance, 
B, 3. 

T 

Takkavi advance , Recovery — Scope of S. 6, X — X, 9. 

Sale of house in default of payment of, — Effect of prior incumbrance, B, fl. 
Ex-proprietary tenants mortgaging trees to Government for,— Relinquishment of 
their rights to zemindar— Right of Government, C, 9, 
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THE LAND IMPROVEMENT LOANS ACT, 18&3. 


INDEX. 


Note :-*l. The thiek figures at the end of eaoh line refer to the pages of this Act and 
• the alphabets in italics preceding the thick figures refer to the oaBes 
having corresponding thick letters against them in those pages. 

2. 8 in Brevier Homan denotes the seotion. 


A 

Act XXVI of 1871 , Repealed, S. 2, 3. 

„ XXI of 1876 , Repealed, S. 2, 3. 

„ XIX of 2863— Statement of Objects and Reasons, A, 1. 

Report of the Seleot Committee, B , 1. 

Proceedings in Council, C, 1. 

Short title, S. 1, 1, 2. 

Local extent, S. 1, 1, 2. 

Commencement, S. 1, 1, 2. 

Came into force, F, 2. 
m Extended, F-l, G, 2. 

Declared to be in force, H, 2. 

Purposes for which loans may be granted under this, 8- 4, 3, 

c 

Collector , defined S. 3, 3. 

Meaning, I, 3. 


Improvement, Meaning, S. 4, 3, 4. 

Loans granted under the Act— Exemption of, from assessment to land revenue, 


8 . 11 , 10 . 


J 


Joint borrowers , Liability of, as among themselves, S. 9, 7. 

L 

Land revenue , Exemption of improvements from assessment to, — Loans granted under 
the Act, 8. 11, 10, # 

, Loans , Purposes for which, may be granted unde; this Act, 8 . 4 , 3, 4. 

Mode of dealing with application for, 8. 5, 4. 

Period for re-payment of, S. 6, 4, 5. t 
Recovery of, under this Act, 8. 7,5, 6. 

Order granting, conclusive on certain points, 8. 8, 6, 

Liability of joint borrowers as among themselves, 8. 9, 7. 

* Granted under the Act —Exemption of improvements from assessment to land 
revenue, 8. 11, 10. 

Local Government, Power to make rules, 8. 10, 7—10. 

» 

N 

Notification, directing the manner in which notice issued under 8. 5 shall be published 
—Bombay, L % 4. 

Making direction— Burma, Af, 4. J 
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INDEX. 


o 

Officer, empowered in Sind, J, 3. 

P 

Period , for repayment of loans, S. 6, 4. 6. 

R 

Recovery , of loans under this Act, S. 7, 5, 6. 

Repayment^ Period for, of loans, S. G, 4, 5. 

ifcpeaf, Acts XXVI of 1871 and XXI of 1876,— ed, S. 2, 3. 

Revenue Recovery Act (II 1864), S. 42, applicability of, to sales under the Land Im- 
provement Loans Aot, 0— Q, 6. 

Rules, Power to make, S. 10, 7—10. 

Notification making— Ajmere-Merwara, 5, 7. 

Assam, T, 8- 
Bengal, U, 8. 

Bombay, V , 8. 

Burma, W, 8. 

Central Provinces, X, 8. 

Coorg, Y, 8. 

Madras, Z , 8. 

United Provinces and Oudh, A , 8. 

Punjab, B, 8, 9. 

K-tf.lO. 

s 

Sales, Revenue Recovery Act (II of 1864), S. 42, applicability of, to sales under the 
Land Improvement Loans Act, 0--Q, 0. 

8ind, Officer empowered in, J , 3. 

w 

Words and phrases , Collector defined, 8, 3, 3. 

Improvement— Meaning, 8. 4, 3, 4. 
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THE INDIAN SLAVERY ACT, 1843. 


INDEX. 

Nete :~1. The thick figures at the end of each line refer to the pages of this Aot and 
, the alphabets in italics preceding tbe thick figures refer to the cases 
having corresponding thick letters against them in those pages. 

2. 3 in Brevier Roman denotes the Section. 


Act V of 1848— Short title, A % 1. 

Places where, been declared to be in force, B, 1, 2. 
Has been extended, C. 2, 

Has been applied, D. 3. 

Effect, F, 3. 

Held to apply, if in foroe at time of succession, 27, 3. 

c 

Construction (of Statutes). 

Remedial statute, E, 3. 

Intention of Legislature, 6 , 3. 

• M 

Mahomedan Law . 

Slavery— Two kinds, K , 4, 

Entire slaves, L, 4. 

Qualified slaves, Af, 4. 

Mookatib, N, 4. 

Moodubir, 0, 4. 

Oom-i-wulud, P, 4 
Kbanzad, Q-S, 4. 

Wula— Succession to emancipated Blave, Y, Z, 5, 6. 


Penal Offences gainst alleged slave, S 4, 6. 

Prohibition, of«ale of persons or right to his labour on ground of slavery, S, 1, 4, 9, 

s 

Sale, Prohibition, of persons or right to his labour on ground of slavery, S. 1 , 2, 3, 4, 9. 
Slam , Entire,— Mobamraadan Law, L, 4. 

Bar to Snforcement of rights arising out of alleged property in person as a, S, 2, 9. 
Defined, F, 9. 

Rights derived from slave girl subsequently emancipated and married, W % 8 
§ Suocessiqn to emancipated,— Mohammedan Law -Wula, 7, Z , 9, 6« 

Pena! offenoe, against alleged, S. 4, 6 
Slavery , defined, /, 3. 

Isteela— Mahomedan law, J t 3. 

Mahomedan Law— Two kinds, 2T, 4. 

Mookatib, N, 4. V 

Moodubir, 0, 4. 1 • V 

Obm-i-wulud,P» 4. 



IX 


INDEX. 


8Uw$ry— (Concluded). 

Khanazad, Q } 8, i 

Prohibition of sale of persons or right to his labour on ground of slavery, S. 1 , 4 , 8 . 
Bar to enforcement of rights arising out of alleged property in person as a slave, 
S. 2, 9. 

Bar to dispossession of property on ground of owner’s, 8. 3, 8 , 6 . 

Spiritual, of a pupil to his guru, 4, 6. 

Succession, 

Emancipated slave— Mohammedan Law— Wula, Y f Z % 8, 6. 

- w 

Words and Phrases, 

"Who may have acquired property by inheritenoe,” fneaning of the expression, 
in 8. 8, B, 6. 

M That the person from whom the property may have been derived was a slave, 1 
scope of the expression, in 8. 3, C, 6. 
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INDIAN T Ohm ACT, 1851 


. . ' ' IND5X. 

MUfl 4,—ip> &m figures all (ha and of each tana refer to (he pages of (tats Aet and (ha 
i , alphabets in italics preceding lit thick figures refer to the eases having 
corresponding thick letters against them in those pages. , 

fl_ in DmltrXnnM AuinlMilin HuUmt 


A 

Act VM of 1861, Preamble, t. 

$hort title, A, 1. 

Amended, B, l, 
repealed in Bombay, 0, 1, 

Power to extend the te*jjt«W operation tafAetyillof MSI, 0, 1 
declared to be in foroe or extended, E, 1, 9. 

Rules and Orders under ttataf, F, 9. 

Operation of, in other parte, J—L, 8, 4, , 

Pnnklln |M n^arMMH unilan BASS 


B 

Bnochof contract, Implied, to keep toad, fit for traffic— Damages, measure of- 
fer tolls entered into with Local Pond Board, R, 8. 


Collectors, Power to cause levy of tolls on roads and bridges within certain r»te^a&4 f» 
appoint— responsibilities, 8. 3, 8. 

Assistance of, by police offioere, 8. 6, 6, 

Compensation, to person aggrieved— Saving of right to sue Oml Court, 8, 6, 9} % 
Contractors, Powers for recovery of tolls, 8, 8, 8, 

D 

Damages, Measure of— Contract for tolls state red into with Local Fund Board— Implied 
breach of contract to keep road fit for traffic. A, 8. 

- K 

Emnpteons, from payment of toll, 8. 4, 8. 

TrtUaiwllUiiiaira mud Piuftni Aflfl/tmjjj— .A cfrm V 


* 0 * 

(SaBeiifmeni, false acoounts kept to deoeiva— Lease to kvy tolls— Lessee, right of, ( to, 
admit’partnere— Accounts, two sets of, 8, 8, 

Croat, oftaln^ upon which a hat used to be held— Whether a monopoly— Oafe e ^t tog, 
» , if, 8, , ! 

• t ' If 

fief, Qrantof talug upon which a, used to beheld— Whet hsr * 

' ***'*' J • V?-**' 

iWr 4 i 
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h * * t 

Jtott*, of tolls, Magistrate's powers, Q» 4. 

, to levy tolls— Lessee, right of, to admit partners— Accounts, two toteOfHPslto 
accounts kept to deceive Government, <8, 4* 

Lessee *ol tolls whether a manager, Oj 4. 

Summons to a, of tolls— jurisdiction— Magistrate’s powers— Warrants —Hon* 
legal remedies, P, 4 

Bight of, to admit partners— Aooounts, two setB of— False accounts kept to 
deceive Government— Lease to levy tolls, 8, 8. 

IS 

* 

Magistrate, Magistrate's powers— Warrants— Non-legal remedies— Summons to a lessee 
of tolls — Jurisdiction, P, 4* 

Magistrate's powers, Q, 4. 

o 

Offences, Penalty for, under Act, S 6, 6, 7 


Partners, Leasee, right of, to admit— Accounts, two sets of— False aooounts kept to 
deceive Government— Lease to levy tolls, 8 , 5 
Penalties, Exhibition of table of tolls and statement of, 8. 7, 7, 8* 

Penalty, for offences under Act, 8 6, 6 

Polls# officers, Assistance of Collectors by, S. 6, 8. 

Presidency, scope of the expression K, 8. 

Procedure* Summary— Tolls, X t 7. 

R 

Balsam, of seised property on tender of dues, 8. 8, 5. 

Bepcal, of Acts, S 1, 8, 

Bttks, ahd Orders under this Act, P, 2. 

' 8 

“Butt, foe refund of money— Notice of notion— Tolls paid m excess of powers given, 0, 7. 
Summons, to a lessee of tolls^- Jurisdiction— Magistrate’s powers— Warrants— Non-legal 
remedies, P, 4. 


Agnus Pamsare right— Jurisdiction— Right to levy toll on exports from foreign terri- 
tory-immoveable property, ff, 8 
Tolls* Bighc to oolleot— Origin, 0, 2, 

Bight to levy, on exports from foreign territory— Immoveable property— June- 
diotion— Tspnts Pansare , right, B, 8. 

Power to cause levy of, on roads and bridges within certain rates and to appoint * 
Collectors— Collectors 1 rofponsibhties, 8, 2, 8—8 
1 to he established by disfcmSt resolution, ill, 4. 

Lessee of* whether a manager, 0, 4. 

Summons ton lessee of— Jurisdiction— Magistrate's powers— Warftuti~*Non> 
legal remedies, P, 4, 

&Ba*f of— Magistrate’s powers, Q t 4. 

Contract for, entered ifcto with Local Fund Board— Implied breach of contract 
toktoproad fit for traffic— Damages, measure of, B, 8. 

K/mm ImmpWte of, to admit partoera^Accounts two tots oWMlto 
amqhia kept to mem Government^ 8, & 

t lFrv 4 t 1 





t jMlMN3 pc0p«rk7 db tender of dues, & 8*1. '-. 

' ^ *, 6. 1 • 

•a* U,t> ', 

Sinanitoy ptoeedurer X } 1. ' *? 
lJl48«C.ooUMt|«t 4->F»bUo read, F. 7. 

Ppd ^Moawof pdwen given— Suit for refund of money— Notice of ac t i on , 0, 7. 
ExMbitisa of table 61, and statement oi penalties, 8. 7, 7, 8. 

W be levied at toll-bar, iS— J, 7, 8. 

Application of proceeds of, S. 8, 6, 9. 

S|bedQle, 1, 9. 

Sehedale not in fords in some plaoee, L, 9. 


w 

ffords md phram, Bttortionstely— Meaning, Z—B, 7. 
Presidency, soope of the expression, K, 8, 
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Note. 1.— The thick figures at the end of each lino refer to the pages of this Act and the 
alphabets in italics preceding the thick figures refer to the cases having 
corresponding thick letters against them in those pages. 

2.— S in Brevier Roman denotes the section. 


Act XV of 1864 — Short title, A, 11. 

Statement of Objects and Reasons, B, 11. 

Proceedings relating to the Bill, C, 11. 

Declared to be in force, 73, 11. 

Power to extend, S. 3 , 13. • 

c 

Collectors , of tolls may compound for tolls leviable under Aot VIII of 1851 or this Act, 
S. 2, 13. 

L 

Local Government , Authority of, J 13. 

s 

Schedule , of Act VIII of 1851 repealed, and another, substituted, 8. 1, 12. 


Tolls, Collectors of, may compound for, leviable under Act VII of 1851 or this Aot, 
S. 2, 13. 

Rates^See SCHEDULE, 14. 

, w 

Words and 'phrases, Meaning of— Local Government, S 4, 13, 14. 
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Note 1. — The thick figures at the end of each line refer to the pages of this Act and the 
alphabets in italics preceding the thick figures refer to the oases having 
corresponding thick letters against them in those pages. 

2. S in Brevier Roman denotes the section. 

A 

Act VIII of 1888, Short title, A, 15. 

Statement of Objects and Reasons, B, 15. 

Proceedings in Council, C, 15. 

Places where, has been declared to be in force, Z), 15, 

Operation of the, in the Punjab and certain other parts of British India, S. 2, 16. 
Saving, S. 4, 16. * 

Amendment , of S. 2, Act VIII of 1851, S. 5, 16. 

B 

British India , Operation of the Act in certain other parts of S. 2, 16. 


Lower Burma t Acts VIII of 1851 and XV of 1864 extended to, E , 16. 

P 

Punjab, Enforcement of Acts, VIII of 1851 and XV of 1864, in the, S. 1, 15. 
Ope^tion of the Act in the, S. 2, 16. 

• T 

Tolls , Validation of past levy of tolls, S. 3 r 16. 
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A 

Act XI of lB79 t 8s. 6, 7, application of, 8. i % 2, 3. 

Act XII 0/ 1897, Statement of Objects and Reasons, A, 1. j 
Report of the Select Committee, B, 1. 

Proceedings in Oounoil, C, 1. 

Short title* extent and commencement, 8, 1. 1* * 

In force in Upper Burma, D, 

Application to loans made before commencement of, S. 6, 8. 

E 

Bpfdarsi^'^fsiAM, Pqwer to local authorities to borrow in oases of, 8. 2* 1 

'W-V*. v" A .\ v 

l^M«M»pmtttto local authority* to borrow in oaaaa of, 8. 9, 1. 

o ■ 

ComHl, power to. to impoaa aondfltoni, 8, 8, 8. 

' ':w : . '■ ; • ' ■ • 

£om, powfk to : 1ocfei anthorttfea to borrow iuoasas of famine or epidemic diioaw 

, 

nndar ft. S~l k owot to Governor-Generai inOounoil to Impose conditions, 8. 8, 1 
, OnlH^s^^Ap^loation of 8s. 6 awdrT, Mitt* 1879, 8. A, 9, 8. 
A^tffoationsto.mado before commencement of thii Act, 8. 5,8. 

Lmi oatoorifisi. flower to. honow in eases of famine or enidemio disease, 8. 9. 1. : 
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Act III of 1904, Statement of Objects and Reasons, A , 1. 

Report of the Select Committee, J9, 1. 

Proceedings in Council, C, 1. 

# Short tittle and extent, S. 1, 1. 9 

Regulation of conditions of borrowing and repaying money under, 8. 4, 2 . 

G 

Governor- General-in. Council, Issue of short-term bills with the previous sanction of, 

B. 2, 1. 

Power of borrowing to repay previous loan with previous sanction of, S. $, 2 . 
Regulation of conditions of borrowing and repaying money under the Aot f S. 4, 2. 


Loon, Power of borrowing to repay previous, with previous sanction of Governor-General 
In Oovnoil, 8. 3, 2. 

Local Authority, Issue of short term bills with the previous sanction of Governor- 
General, S, 2, 1. 

- Po^rof borrowing to repay previous loan with previous sanction of Governor- 
J General in Oounoil, S. 3, 2. 

■ .* t • , * 

RstfuUtfkm, of oonditions of borrowing and repaying money under Aot, S. 4, 2. 

*•*' s ' ; 

Sfortkrms bills* Issue of, with the previous sanction of Goyernor-General, S. 2, 1. 
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INDEX. 

Note 1.— The thick figures at the end of each lino refer to the pages of this Act and the 
alphabets in italics precoding the thick figures refor to the cases having 
corresponding thick letters against them in those pages. 

2.-8, in Brevier Roman denotes the section. 

A 

Act VII of 1904 , Statement of Objects and Reasons, A , 3. 

Report of the Select Committee, B, 3. 

Proceedings in Council, C, 3. 

Object of, D, 3. 

Question of antiquarian exploration attracted attention in 1898— Legislation — 
Necessity — Bill drafted, E , 3, 4. 

Short title and oxtont, S. 1, 10. 

Offonce under the, —Jurisdiction, S. 22, 23. 

Agreement, Preservation of ancient monument by*S. 5, 13, 14. 

• Enforcement of, S. 7, 14, 15. 

Ancient monuments , Puturo larid marks, h\ 4. 

Restoration or conservation with most diligent attention to the designs of their 
original architects, 0 - W, 5s 6. 

Recovery of buildings from profane or sacrileges uses— Restitution, X--E , 6, 7. 
in Native States— Assistance rendered if ueccssary, F, 7, 8. 

Starting of a number of local museums, G , H, 8. 

Moveable objects of historical or artistic interest, R — T, 10. 
declared protected monuments, 8. 3, 11, 12.# 

Notification by Local Governments, W , 12. 

Acquisition of rights in or guardianship of an, S. 4, 12, 13. 

Preservation of, by agreement, S. 5, 13, 14. 

Owners under disability not in possession, S. 6, 14. 

Enforcement of agreement, S. 7, 14, 13. 

Purchasers at certain sales and persons claiming through owner bound by 
instrument executed by owner, S. 8, 13. 

Application of endowment to repair of ah, S. 9, 15. 

Compulsory purchase of, S. 10, 16. 

Power to Local Government to control excavation, S, 20, 21. 

Assessment of market value or compensation, S. 21, 21 — 23. 

Preservation Bill , Principle of, G— 7, 4. 

to l^e administered with sympathy and discretion, J, K, 4. 

Nature of, L , M, 4. 

Provisions of, protective and not penal, N, 4, 3. 

Antiquities , Power to Governor General in Council to control traffic in, S. 17, 18, 19. 

not proved to have any market value — Compensation — Mode of assessment, 22, 
Appeal, No, lies— Agreement of Judge and assessors as to the amount of compensation, 
N, 23. 

Assessment, Mode of — Antiquities not proved to have any market value— Compensation, 
E-I t 22. 
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Assessor, Absence of nominated — Procedure to be followed, «7, 22. 

Persons having an interest not competent to be, K , 22. 
is not competent to be a witness, L, 23. 

Disqualified — Waiver by guardian of objection — Minor, Af, 23 
Agreement of Judge and, as to amount of compensation —No appeal lies, N , 


Bengal Patni Taluqs Regulation , Purchasers at certain sales and persona claim 
ing through owner bound by instrument executed by owner, S. 8, 15. 


Carvings , Power to Local Government to oontrol moving of sculpturos, or like objects, 
S. 18, 19, 20. 

Purchase of sculptures, or like objects by the Local Government, S. 19, 20. 
Collector , Acquisition of rights in or guardianship of an ancient monumont, 8. 4, 12, 

13. 

Preservation of ancient monument by agreement, S. 5, 13, 14. 

Enforcement of agreement, S. 7, 14, 15 

Application of endowment to repair M an anciont monument, 8. 9, 15. 
Commissioner , The owner of any protected monument may, by written instrument, 
constitute the, S. 4, 12, 13. 

Maintenance of certain protected monuments, S. 11, 16, 17. 

Voluntary contributions, S 12, 17. 

Relinquishment of Government rights in a monument, S. 14, 17. 

Compensation , Assessment of market value or, S. 21, 21 — 23. * 

Mode of assessment — Antiquities not proved to Have any market value, E—I, 22. 
Agreement of Judge and assessors as to amount of— No appeal lies, N, 23. 


Definition , Ancient monument, S. 2, 10. 

Antiquities, S. 2, 11. 

Commissioner, 8. 2, 11. # 

Maintain and maintenance,^. 2, 11. 

Land, S. 2, 11. 

Owner, 8. 2, 11. 

E 

Endowment,, Application of, to repair of an ancient monument, 8. 9, 15. f 
Excavation, Power to Local Government to # control, 8. 20, 21. 

. a 

Government , Protection of place of worship from misuse, pollution or desecration, 
8. 13, 17. 

Relinquishment of, rights in a monument, 8. 14, 17. 

Governor General in Council , Power to, to control traffic in antiquities, 8. 17, 18, 19. 
Power to make rules, 8 . 23, 23. . 

e * 

J 

Jurisdiction , Offence lihde; the Act, 8, 22, 23. 


Local Government, Ancient monuments, declared protected monuments, 8. 3, 11, 12. 
Notification by, W, 12. t 

Compulsory purchase of ancient monument, 8. 10, 16. 
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Local Government — (Concluded), 

Power to f to control moving of sculptures, oarvings or like objects, B. 18, 19, 20» 
Notification by, 20. 

Purchase of sculptures, carvings or like objects by the, 8. 19, 20, 21. 

Power to, to control excavation, S. 20, 21. 

Power to make rules, S. 23, 28. 

M 

Market value , Assessment of, or compensation, S. 21, 21—28. 

Antiquities not proved to have— Compensation— Mode ot assessment, 15— I, 22. 
Minor t Disqualified assessor — Waiver by guardian *of objection, M, 23. 

Monument , Relinquishment of Government rights in a, S. 14, 17. 

Interference with— ^Penalties, 8. 1C, 18 

N 

Notification , by Local Government, W, 12. 
by Local Government, 20. 
under, S. 20, 21. 

o 

Oioners , under disability not in possession, S. 6, 14. 

P 

Penalties , S. 16, 18. 

Procedure , to be followed —Absence of nominated assessor, 22. 

Protected monument , Preservation of, to be viewed &s public purpose, 16. 

Maintenance of certain, $. 11, 16, 17. 

Voluntary contributions, S. 12, 17. 

Right of access to certain, S. 15, 18. 

Public purpose, Preservation of protected monument, to be viewed as, F, 18. 

not defined— Left to discretion of Government, X, 16. 

servant , Protection to, acting under Act, 9. 24, 23. 

* . 

Rules , General power to make— Bona fides acts protected, F, 10. 

Madras, 23. 

Power to make, 8. 23, 23. 

a 

s 

Sculptures', ~l?ower to Local Government to control moving of, 8. 19, 19, 20 
PurchaSe of, 8. 19, 20, 21. 

Traffic, Power to Governor-General in Oounoil ffh control, in antiquities, 8. 17, 18, 19. 

V 

Voluntary contributions , 8. 12, 17. 

w 

Witness, Assessor is not competent to be a, L, 23 
Words and phrases, Meaning of — Ancient monument, 8. 2, 10, 11 
Antiquities, 8. 2, 11. 

Commissioner, 8. 2, 11. • 

Maintain and maintenance, 8. 2, 11. 

Land, 8. 2, 11. 

Owner, 8. 2, 11. 

Worship , Protection of place of, from misuse, pollution or deseoration, 8. 13, 17. 
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THE INDIAN COPYRIGHT ACT, 1847. 
(ACT XX OP 1847). 

CONTENTS. 
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Preamble. 


1. Duration of Copyright in book published in author’s 

lifetime. 

Proprietorship. 

In book published after author’b death. 

Proprietorship. 

2. Power to license republication when Copyright proprietor 

refuses. 

3. Registry of Copyright, assignments and licenses. 
Inspection. 

Giving copies. 

4. [Repealed.'] 

5. Copyright proprietor’s right to make entries in registry. 
Fee. 

Assignment of Copyright by entry in registry. 

6. Application by person aggrieved by entry in registry for 

order to vary or expunge it. 

7. Liability for infringement^ of Copyright. 

8. Notice to be given by defendant to plaintiff in suit for 

infringing Copyright. 

Particulars to be stated in notice when right of plaintiff 
is denied. 

• IJffect qf omission. 

9. Particulars to be stated in defendant’s answer to suit. 
Effect of omission. 

10. Copyright in encyclopaedia, review, etc. 

Consent of author to publication singly. 

Employe’s right to publish separately. 
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11. Eights of proprietor of Copyright on making entry in 
• registry. 

12. Proprietorship of copies of book illegally printed. 

13. Eight of Copyright proprietor to sue for and recover copies 

or damages. 

14. Entry in registry to be made before Copyright proprietor 

can proceed under Act. 

Omission to make entry not to affect Copyright, etc. 

15. Plea by defendant and special evidence in actions for 

things done under Act. 

Defendant to have full costs if successful. 

1G. Limitation of criminal, proceedings for breach of Act. 

17. [Repealed^] 

Schedule. — No. 1. — Original Entry of Proprietorship op 

Copyright op a Book. 

No. 2. — Form op Entry of Assignment op Copy- 
right in any Book previously rkgis- 

TEltlcD. 



THE INDIAN COPYRIGHT ACT. 1847. 

(ACT XX OP 1847.1) 


(Passed on the 18th December , 1847), 
HISTORICAL MEMOIR. 


Year, 

No. 
of Act. 

Name of Act 

• 

How affected, 

1 

1847 

XX 

Copyright Act 

Rep. in part, Act XVII of 1862. 

, Act XIV of 1870. 

' Act IX of 1871. 

! Act XVI of 18745 

Act XII of 1876. 
j Act I of 1879. 




Declared in forco throughout Bri- 
tish India, except as regards 
the Scheduled Districts, Act XV 
of 1874, S. 3. 

— 

.. . 

i 

► 


An Act for the encouragement of learning in the Territories 
subject to the Government of the East India Company, by defining 
and providing for the enforcement of the right called Copyright 
therein. 

Whkui’AS doubts may exist whether the right called Copyright 3 

can be enforced by the common law of England 
Preamble 2 . . 

in those parts ot the territories subject to the 
Government of the East India Company into which the common 
law of England has been introduced ; 

And whereas doubts may exist whether the said right can be 
enforced by virtue of the principle of equity and good conscience 
in the other parts of the territories subject to the Government of 
the East India Company ; 

And whereas for the encouragement of learning it is desirable 
that the existence of the said right should be placed beyond doubt, 
an(fthat*the said right should be made capable of easy enforce- 
ment in every part of the said territories ; 

And whereas it is doubtful whether the Act of Parliament . 

5 &6 Victoria, cap. 45, entitled “An Act to amend the Laio of 5 and G Viet., 
Copyright” although such Act extend to every part of the British 
dominions, has made appropriate and sufficient provision for the 
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enforcement in every part of the said territories subject to the 
Government of the East India Company of the said right by 
proprietors thereof, and whether the said Act of Parliament has 
made provision for the enforcement of the said right by or against 
any persons not being subject to the jurisdiction of the Courts 
established by Her Majesty’s Charter ; 

(Notes). 

Act XX of 1847 ” 


(1) Short title. 

“ The Indian Copyright Act, 1847 Seo tho Indian Short Titles Act, 1897 
(XV of 1897). A 

(2) Places where Act has been declared to be in force. 

• Act XX of 1847 has been declared to be in force in tho whole of British India, 
except the Scheduled Districts by the Laws Local Extent Act, 1874 
(XV of 1874), S. 3. B 

It has been declared in force in Upper Burma generally (except the Shan 
States), by the Burma Laws Act, 1898 (XIII of 1898), S. 4 (1), Sch. I. 

It has been declared, by notification under 8. 3 (a) of tho Scheduled Districts 
Act, 1874, to be m force in the following Scheduled Districts, namely: - 


Jaunsar B&war 

See Gazette of India, 1879, 

Pt. I, p. 382 

Tho scheduled portion of the Mirza- 


> 


pur District 

Do. 

n 

,, p. 388. 

Aden 

Do. 

n 

„ ' p. 434. 

The District of Sylh$t 

The rest of Assam 'except the North 

Do. 

* » 

■/, P 681. 

. Lushai Hills). 

The Scheduled Districts of th6 Central 

Do. 

1897, 

,, p. 299 

Provinces 

Do. 

1879, 

* i P 771. 

Sind ; 

Do. 

1880, 

P- 672. 

West Jalpaiguri 

The Districts of Hazaribagh, Lohar- 
daga [now called tho Ranchi District, see 
Calcutta Gazette, 1899, Pt. I, p. 44] and 
Manbhum and Pargana Dlialbhum. and 
the Kolhan in tho District of Singh- 

Do. 

1881, 

1 

p. 74. 

bhum 

Do. 

1 

M 

» p. 504. 

The Island of Perim 

The Districts of Hazara, Peshawar, 
Kohat, Bannu, Dera Ismail Khan and 
Dera Ghazi Khan. (Portions of the 
Districts of Hazara, Bannu, Dera Ismail 
Khan and Dera Ghazi Khan and the 
Districts of Peshawar, and Kohat now 
.form the Northwest Frontier Province, 

1 see ' Gazette of India, 1901. Pt. I, p. 
857, and ibid , 1902, Pt, I, p. '575 ; but its 

Do. 

1886, 

» P- 5- 
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Act XX ot t847."-(ConcUided). 

application has been barred in that 
part of the Hazara District known as 
Upper Tanawal, but the Hazara (Upper 


Tanawal) Regulation (2 of 1900, S. 3) ... 

See Gazette of India, 

1885, Pt. I, p. 48. 

The District of Lahaul 

Do. 

1886, „ p, 301. 

The Scheduled Districts in Ganjam 
and Vizagapatam. 

Do. 

1898, p. 870. 


It has been extended, by notification under S. 5 of tho same Act, to the follow- 
ing Scheduled Districts, namely*:— 


Tho Districts of Kumaon and 

Garhwal * ... See Gazette of India. 1876, Pb. I, p. 606. 

The North-Western Provinces Tarai ... Do. „ „ p. 506. 


(8) Act XX of 1847, a reproduction of 5 and 6 Yict. Cap. 48. 

The Indian Act XX of 1847 is a reproduction of 5 and 6 Viet. Cap. 45 # with 
certain nocossary alterations. 10 B. 557 (567). C & D 

N.B. — See now the English Copyright Act of 1911, (1&2 Geo. V, C. 46» which 
has replaced 5 and 6 Viet. Cap. 45. 

It will be sufficient to consider the terms of tho English statute. Ibid . 


(•1) Preamble. 


2,— “Preamble.” 


The preamble is clearly part of a Statute, see Hardcastle on Statutory Law, 
p. 207 et seq. “ Two propositions aro quite clear, one that a pream- 
ble may afford useful light as to what a Statute intends to reach, and 
tho othor that if an enactment is itsolf clear and unambiguous, no 
preamble can qualify or cut down the enactment.” Per Halsbury , 
L.C . , Powell v. Kempton Park (1899), A C. 143, 157. £ 


(2) Preamble, how far a guide in construction (^statutes. 

(а) Tho preamble of a Statute is the key to open tho meaning of tho makers 

of the Act and the mischiofs it was intended to remedy. 9 C.P.L.R, 
65 (67) ; Sallceld v. Johnston, 8 Q.B. 313. F 

(б) The preamble lays down the limitation and restriction, subject to which 

• the enactment is passed. Tarquand v. Board of Trade , 11 App. Cas. 
286. • 0 
(c) It is always permissible to refer to the pre tniblo for the purpose of koeping 
tho effect of the Act within its roal scope, as it usually states, or 
* professes to state, the intention of the legislature in passing the enact- 
ment. 9 W.R. 402 (404), 7 C. 333, (336) = 9 C.L.R. 209; 6 C. 707 (708) 
= 8 C.L.R. 52. H 

• (d) But the preamble cannot, unless there be something inconsistent with the 

spirit of the Act, be taken to cut down its express provisions. This- 
leton v. Fretver, 31 L.J. Ex. 230 ; 3 B.ILC.R. O C. 45 (47). I 

{e) The preamble may bo consulted, in case of doubt, as an index to the inten- 
tion of legislature, though not conclusive as a statement of extrinsic 
fact. 4 Bom. L R. 547 (553) ; 11 A. 262 ; 11 B. 551 (552) ; 9 B.H.O. 
(O.C.) 205 (215). ' J 

{/) Tho preamble must bo road with tho sections of the Act. 4 C.W.N.ccxvl. K 
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2 .— “ Preamble . *' — ( Concluded ). 

(g) Tho purpose of a preamble is to indicate wbat, in general terms, was the 
object of the legislature in passing the Act. 1 1 A. 262 (266). L 

*{h ) But it may well happen that these general terms will not indicate or 
cover all the mischief which the enacting portions of the Act provide 
for {Ibid). M 

(i) In many cases, it has been held that tho remedy provided in the statute 

has been intended to be more extensive than was necessary to get rid 
of the mischief to which the preamble relates. 14 C. 176 (183). N 

(j) Thus, though tho proanlble of the Statutes 4 and 5 Ph. and M. Ch. 8, spoke 

only of the Act being directed to the abduction of the heiresses and of 
other girls with fortune, yet the body of tho Act was applicable to and 
made penal the abduction of all girls under the ago of 16. (Soe Max- 
well's Interpretation of Statutes, p.53 Et, scq., cited in 1 1 A. 262 (266) 0 
(7c) If the preamble provides for a wider mischief than the bill in its sections 
enacts, those sections should not be given a wider scope than the 
language, properly interpreted, justifies. 14 A. 145(154). P 

{If A construction of an Act far beyond its object, as stated at length in the 
preamble, should not be made, unless distinct words to that effect are 
used in it. 9B.K.C.U. 321 (332). Q 

(in) Where the language of the enacting sections of a Statuto is clear, tho terms 
of a preamble cannot bo called in to restrict their operation or to cut 
them down. 11 A 262 266). 

{n) The preamble is no part of an enactment and a mere recital in an Act, 
cither of fact or law, is not conclusive, and Courts are at liberty to 
consider the fact or the law t»> l.v different from the statement in the 
recital. 2 B. 19 (38); lleq. v. Hctiu/ktcn , El. and Bl. 501, 72 But, see 
infra. % S 

(o) The preamble is, undoubtedly, a part of the Act, and may be used to explain 
but not to control, the enacting part which often goes beyond the 
preamble if word* are to be found in the former strong enough for that 
purpose. Salkeld \ . Johnstone, 1 Hare 196; also Fellows v, Clay, 5 
Q.l). 318, refei / cd to in 2 M.II.C.R. 322 ; But see 2 B. 19 (38). T 

1 3) Scope of title and preamble. 

The meaning of the title and preamble especially ot the preamble of a Code, 
must be understood lo overlie the whole Act, giving colour to, and 
controlling, its provision* and supplying pro tanto the rule for their 
interpretation. 2 A.^74 (90). U 

3.-” Copyright.” 

I.— Copyright— definition— Meaning. 

(1) Copyright— Definition and nature of. 

Copyright may be defined as the sole and exclusive liberty of printing or other- 
wise multiplying copies of an original work or composition. Per 
Pollock, C.B. , Chappell v. Purday il845), 14 M. & W. 316. Y 

(2) Copyright, meaning. 

{a) Copyright (from the Latin copia , plenty means, in general, the right to 
copy, to make plenty. See Bow Ivor’s Copyright, p. 1. 1(1 

(6) Tn its specific application it means the right to multiply copies of those 
products of the human brain known as literature and art. {Ibid). X 
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3./ “ Copyright.**— (Continued). 

1.— Copyright -Definition— Meaning -(Continued). 

(3) Ibid — Two senses. # 

Copyright, accordingly, may also mean the right in copy made (whether the 
original work or a duplication of it), as well as the right to make copies, 
which by no means goes with the work or any duplicate of it. [Ibid). Y 
Lord St. Leonards said in the case of Jeffrey s n. Boosey in 1851 ; “ When wo 
are talking of the right of an author we must distinguish between the 
more right to his manuscript, apd to any copy which he may choose 
to make of it, as his property just like any other personal chattel, 
and the right to multiply copies to the exclusion of every othor person. 
Nothing* can be more distinct than these two things. The common 
law does give a man who has composed a work a right to that com- 
position, just as he has a right to any other part of his personal pro- 
perty ; but the question of the right of excluding all the world from 
copying, and of himself claiming the exclusive right of for over copying 
his own composition after he has published it to the world, is a total- 
ly different thing.” p. 2. [Ibid'. Z 

Baron Parke, m the same case, pointed out expressly these two different legal 
senses of the word copyright, the right in copy, a right of possession, 
always fully protected by the common law, and the right to copy, a 
right of multiplication, which alone has been the subjoct of special 
statutory protection. (Ibid). A 

He says : — “ The term ‘‘copyright ” may be understood in two difleront sensos. 

Tho author of a literary composition, which ho commits to paper 
belonging to himself, has an undoubted right at common law to the 
piece of paper on which his composition is written, and to the copies 
which he chooses to make of it for himself, or for others. If ho lends 
a copy to another his right is not gone; if he sends it to another under 
an implied undertaking that he 'is not to part with it, or publish it, 
he has a right to enforce that undertaking. The other sonse of the 
word is, the exclusive right of multiplying copies ; the right of 
preventing all others from copying, by printing or otherwise, a literary 
which tho author has published. This must be carefully distingui- 
shed from the other sense of tho word.” Jeffreys v. Boosey (1854), 4 
H.L.C. 920 B 

(4) Ibid- Blaekfitone. 

Blackstone in his Commentaries of 1767, in which the word copyright seems 
to have been first used, lays down tho fundamental principles of 
copyright as follows ; — 

“When a man, by the exertion of his rational powors, has produced an 
original work, he seems to have clearly a right to dispose of that 
' identical work as he pleases, and any attempt to vary the disposition 
he has made of it appears to be an invasion of that right. Now the 
identity of a literary composition consists entirely in the sentiment 
and the language; {he same conceptions, clothed in the same words, 
must necessarily be the same composition ; and whatever method be 
taken of exhibiting that composition to the oar or the oye of another, 
by recital, by writing or by printing, in any number of copies, or at 
any period of time, it is always the identical work of the author which 
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J.— “ Copyright ''—(Continued). 

I.- Copyright— Definition -Meaning— (Concluded). 

is so exhibited; and no other man (it hath been thought) onn have a 
right to exhibit it, especially for profit, without tho author’s consent. 
This consont may, perhaps, be tacitly given to all mankind, when an 
author suffers his work to be published by another hand, without any 
claim or reserve of right, and without stamping on it any marks of 
ownership; it being then a present to the public, like buildinga church 
or bridge, or laying out a new highway. ” See Bowker’s Copyright, 
p. 2. C 

II.— Subject matter of copy right. 

(1) Copyright -Subject matter in general. 

(<i) The Rubjoct-mattcr of copyright should include, in tho nature of things, 
those products of invention, creations of the human brain, which are 
realized and utilized immaterially through material rocords, and not, 
* as in the case of patents, materially through the material itself. 

Bowker’s Copyright, p. G3. ‘ D 

(b) Copyrightable works, in brief, are those which appeal from the imagination 

to the imagination or in which intellectual labour combines immaterial 
product into new form. (Ibid)» B 

(c) The Copyright is not merely in the form of words which are expressive of 

the intellectual creation, but in the intellectual conception which jp 
so expressed, Copingor’s Law of Copyright, 4th Ed., p. 30. P 

(d* There can bo no Copyright in an intellectual creation however defined in 
tho author’s mind, unless embodied in written or spoken language, 
then only can it possess the attributes of property. (Ibid). G 

* 

( 2 ) Whether work must be original. 

(a) In order to acquire a copyright in a work it is necessary that it should 

be original, in the senso of being novel. (Ibid). H 

(b) Thus, Mr. Curtis lays it down that an author seeking to protect his work 

must show something to have been produced by himself ; whether 
it be a purely original thought or principle unpublished before, or 
anew combination of old thoughts, and ideas, and sentimonts, or a 
new application or use of known and common materials.” See his 
work on Copyright, chap. *6. I 

(c) ‘‘In whatever way he clairfis tho exclusive privilege accorded by these laws, 

he must show something which the law can fix upon the product 
of his, and not another’s labour, (Ibid). See also Chappell v. Purday 
(1845), 14 M. & W., p. 316; Dick v. Yates (1881), 18 Ch D. 
77 ; Caird v. Sime (1887), 12 A. C. 326,343 ; Leslie v. Young (1894) 
A, C. 335. , f J 

(d) The Copyright Act, however, says nothing about originality. Copinger's 

Law of Copyright, 4th Ed., p. 30. K 

(3) Original work defined. 

(a) A work of an original character has been defined as *' being a work of 
imagination or invention on the part of the author or original in 
respect of its being a work treating of a subject common to mankind. 
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S.-i-^Copyrigh t ,f — ( Continued ) . 

II. —Subject matter or copyright— [Continued). 

such as history, or other branches of knowlodgo varying much Jin thoir 
mode of treatmont and in which tho hand of the artist will be readily 
discornod.” Spiers v. Brown , (1858) G W.R. 35‘2 ; per Wood V.C. L 
N.B. - In that case, a compiler of a dictionary was held to have used another 
work but to have bestowed such mental work upon it as to make it 
original. 

(5) “The matter must bo original, it must be a composition of tho author 
something which has grown up m Ins mind, the product of something 
which, if it were applied to Patents Rights would be* called” invention. 
Per Lush, LJ. t Dicks v. Vates, 18 Cli. D. 7G (9‘2). M 

(4) Whether a reporter is entitled to copyright in his verbatim report of a public 
speech. 

The plaintiffs were the proprietors of the ‘ Times,’ and the defendant published 
a book called ‘ Appreciations and Addresses delivered by Lord Rosebery,’ 
which contained practically verbatim copies of the reports in tho 
‘ Times’ of five speeches delivered b\ Lord Rosebery during the years 
181)6 and 1898. The reports of these speeches h id hccu obtained in 
the usual way by the ‘ Times’ sending their reporters to the meetings, 
the speeches being taken down verbatim in shorthand and transcribed. 
The defendant admitted that ho had used m preparing his work 
cuttings from the ‘ Times,’ and in four cases tho speeches appoared in 
liis book without any alteration whatever. Lord Rosebery made no 
claim to copyright in any of the speeches, and the ‘ Times’ brought 
their action claiming a declaration that they were entitled to the 
cop) right of the report** in question and an injunction to restrain the 
defendant from further publishing any book containing copies of them. 
North, J., granted an injunction, but, upon appeal, the Court of 
Appeal reversed his decision, holding th.it the Copyright Act was 
passed to protect authors, not rep(>f lers, and that shorthand reporters 
are not authors. “ If,” said LmUey, J., “ the reporter of a speech 
gives the substance of it in Ins own language : if, although the ideas 
are not his, his expression of them is his own and not the speaker’s, 
with immaterial differences, the reported speech would be an original 
composition, of which the reporter would he the author, and ho would 

bo entitled to copyright in Jiis own production But we have not to 

deal with speeches rc-east by the reporter. He has reproduced to tho 
best of his ability, not only tlie Ldeas expressed by the speaker, but 
the language m which the speaker expressed those ideas. In other 
words, we arc dealing with the mu,4 accurate report of the speaker’s 
words which the reporter could make. No doubt it requires considerable 
education and ability to make a good report of any speech. But an 
accurate report is not an original composition , nor is the reporter of a 
speech tho author of what he reports.” Walter v. Lane , (1899), 2 
Ch. 749, 772. N 

The plaintiffs thereupon appealed to the House of Lords, and were successful in 
obtaining a reversal of tho decision of the Court of Appeal. (Ibid). 0 

In the course of his judgmeiit in the House [of Lords, Lord Halsbury, L.C., 
made the following remarks: “ I observe that tho Court of Appeal 

71 B 
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9 ' Copyright ' ( Continued) . 

II.— Subject matter of copyright*'— {Continued), 
introduces the words ‘original composition' as if those were the 
words of the statute ; and at another part of the judgmont it is said 
that ‘ the report and the speech reported are, no doubt, different 
things, but the author or publisher of the report is not the author 
of the speech reported, which is the only thing which gives any 
value or interest to the report.’ The sentence is a little difficult to 
construo, but, as I understand it, it means to convey that the thing to 
which tho statute gives protection must be of some value or interost. 
Again, I am compelled to point out that such words are not to be 
found in the statute. Tho producer of this written composition is, 
to my mind, the person who is the author of the book within the 
moaning of tho statute, and. as I have pointed out, the words ‘ origi- 
nal composer’ are not to be found in the statute at all ; and, as I 
understand, the judgment of the Court of Appeal is entirely based 
* on the thing protected boing an original composition in the sense that 

the person who claims the ’protection of the statute must not have ob- 
tained his words or ideas from somebody else, but must be himself an 
original author in the sense in which that word is generally used in 
rospoct of literary composition.’' (Ibid.) (1900) A. C., pp. 546, 547. P 

Later on he says : “though 1 think in these compositions thore is literary 
morit and intellectual labour, yet the statuto seems to me to require 
neither, nor originality either in thought or in language. . . I dt> 

not find tho word ‘ original ’ in the statute, or any word which imports 
it, as a condition prccodcnt, or makes originality of thought or idea 
necessary to the right.’’ In the Lord Chancellor’s viow copyright 
“ is given by the statute to tho first producer of a book, whother that 
book be wise or foolish, accurate or inaccurate, of literary merit or of 
no merit whatever. ” (Ibid.) p.549. Q 

Likewise, Davey, L.J., did not think “the fact that the subject-matter of the 
report had boon ^nade public property, or that no originality or 
literary skill was demanded for tho composition of the report, have 
anything to do with the matter, . . ^ . but it is a sound principle 

that a man shall not avail himself of another’s skill, labour, and 
expense by copying the written product of it.” ( Ibid ,), p. 552. 
Collisv. Cater , (1898), 78 L.T. 613, R 

(5) Common source of information -Independent labour. 

(a) Common sources of information are open to all. The likeness in the re- 

sults obtained does not prevent copyright provided independent 
labour has been bestowed. See Kelly v. Morris, L.R. Eq. 687. 8 

(b) Copyright may be claimed by an author of a book who has taken existing 

materials from sources common to all writers, and arranged and 
combined them in a new form, and given them an application unknpwn 
before. For, in making the selection, arrangement, and combination, 
he has exercised skill and discretion, and in producing thereby some- 
thing that is new and usoful he is entitled to the exclusive enjoyment 
of his production. Copingcr’s LaV of Copyright, 4th Ed., p. 34. T 

(c) Books made and composed in this manner are therefore the proper subjects 

of copyright ; and the author of such a book has as much right in his 
plan, arrangement, and combination of the materials collected and 
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II.— Subject matter oif copyright— (Continued). 

presented, as he has in his thoughts, sentimonts, reflections wnd opi- 
nions, or in the modes in which thoy are thorein expressed and illus- 
trated ; but he cannot prevent others from using the old material 
employed in such combination for a different purpose. Clifford, J., 
Lairrence v. Dana, 2 Am. L.T.R. <N.S.) 423. U 

(d) Whore authors have written upon the same subject, and have derived their 

information from common sourcqs, it is necessary in order to prove in- 
fringement, to show that substantial passages from^tho plaintiff’s work 
have been actually copied, nr copied with mere colourable alterations. 
Pikev . Nicholas, 18G9, 5Ch. App. 251. Y 

(e) Where an author originates a work in the same general form as another, he 

must do so from his own resources, and make the work so originated 
a work of his own by his own labour and industry. Jaroldv. Houston , 
1857, 3. K & J. 708. # W 

(f) There may bo a copyright in a street directory. Kelly v. Morris (1866), L. 

R. 1 Eq. 697. X 

(q) “ In the case of a dictionary, map, guide-book, or directory, when there are 
certain common objects of information, which a subsequent compiler is 
bound to set about doing for himself that which the first compiler has 
done. In cases of a road-book, he must count the mile-stones for himsolf. 
In the case of ;i map of a newly discovered island, ho must go through 
the whole process of triangulation, just as if he had nover seen any 
former map, and, generally he is not entitled to tako one word of the 
information previously published without independently working out 
tho matter for himself, so as to arrive at the same result from the same 
common sources of information, and the only use that he can legiti- 
mately make of a former publication is to verify his own calculations 
• and rosults when obtained.” Kelly v. Morris , L.R. 1 Eq. 697 (701).Y 

(h) “ Whilst all are entitled torosort to common sources of information, none 

are entitled to save themselves troublo and expenso by availing them- 
selves for thbir own profit of other men’s works.” Per Langdale t 
M.Il., Lewis v. Fullerton , (1839) 2 Bcav. 6 (8). Z 

(i) In such cases the intention of tho person copying and the nature of the 

work must betaken into Consideration. Bradbury v. Cotton , L.R. 8 
Ex. 1. A 

(6) Literary composition. 

[a) Copyright extends to almost all written forms of expressions with reference 
to all literary composition. Chilton v. Progress Printing and 
Publishing Col, (1895) 2 Ch. 29 (33). B 

(5) Copyright has nothing to do with merit or originality. Walter v. Lane , 
(1900), A C. 539 (552). 0 

(c) It does not extend to methods, schemes or systems. Hollinrake v. Truswell t 

(1894), 3 Ch. at p/427. D 

(d) Though there may be copyright in tho language in which an opinion is 

expressed, yet there can be no copyright in the opinion itself. Chilton 
v. Progress Printing and Publishing Co., (1895), 2 Ch. 29. B 
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J.— “Copyright”— {Continued). 

II.— Subject matter or copyright— (Continued). 

(7) Literary work. 

(а) A , held to afford cither information, instruction or pleasure in the form 

of literary enjoyment. Holhnrake v. Truswcll , (1894) 3 Ch. at p. 
428. F 

(б) Headings in a directory denoting different trades could be the subject of 

copyright. Kelly v. Morris , L.R. 1 Eq. 692. ^ G 

(c) A photograph album containing coloured drawings with a short description 
ef each is not a — . &cliove v. Schmincke, 33 Ch. D. 546. H 

id) A so-called book consisting of an envelope oil the outside of which a title 
was printed and containing a piece of cardboard so cut that held up 
to the light it oast a shadow of a well-known picture together with a 
verse from Longfellow held not to be a — . But sec Grace v. Newman , 

, L.R. 19 Eq. 623. I 

(e) So also are sporting tips. Chilton v. Progress Printing and Publishing 
Co.. (1895), 2 Ch. 29 (31). J 

(ft So also a particular mode of ruling a book for scoring purposos. Plage v. 

Wisden , 1869 (20 L.T. 435). K 

(g) Similarly specification of patents. Wyiat v. Bernard , (1814) 3 Ves and B. 
77. * L 

(8) Title of a book. 

(a) The name or — is not the subject matter of copyright, unless, in form and 
language it constitutes a literary composition of the author. Sec 
Il.ilsbury’s Laws of England, Vol. V11T, p. 143. M 

(5) In Weldon v. Dicks (1878), 10 Ch. D. 247, Malins , V. C. held that the title 
of a book is a part of the book and as much the subject of copyright, 
as the hook itself. See Mack v. Peter (1872), L.R. 14 Eq. 431. N 

(c) The decision in Welcton v. Dicks , supra was considered by the Court of 

Appeal ( Dicks \\ Yates , (1881), 18 Ch. I). 76, C.A ), where it was 
remarked that the Vicc-Ohanccllor did not distinguish “ passing off ” 
(that is, selling a book under a title calculated to produce the impres- 
sion that it is the work of some ono other than the author, which is a 
violation of a Common Law right, from an infringement of statutory 
copyright ; and from thb judgments, it may be inferrod that, as a 
general rule, there cannot be any copyright in the name of a book. 
See also Schove v. Schmincke , (1886), 33 Ch. D. 646. 0 

(d) There is no copyright in the name of a newspaper or periodical, but the 

adoption of the namo, or a similar name by another newspaper may be 
restrained on the ground that it is misleading to purchasers. 
Licensed Victualler's Newspaper Co. v. Bingham , 1888, Ch. 139, 
C. A. P 

(e) The plaintiff must show, however, that his property would be injured by 

the similarity of tho name. Borthwick v. Evening post , (1888), 37 
Ch. D. 449, 0.A. ‘ Q 

N.B.— The same principle is applicable to novels and every kind of book 
Hutchings v. Steard (1881), W.N. 20, 
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3 •-'-"Copyright” — ( Continued ). 

II.— -Subject-matter or copyright— (Continued). 

(9 1 Adoption of a nom de plume. 

■ 

The which is identified with a particular writer, may bo restrained for the 

sai;ne reason, but it is not a subject for copyright. Land v. Greenbery , 
(1908) 24 T.L.R. 441. R 


(10) Abridgment. 

(<t\ An abridgment is an epitome of the work abridged. 

(b) “To constitute a true and proper abridgment of a work tho whole must be 

proservod in its sense and thus the act of abridgment is an act of 
understifnding emjfloxed in conveying a larger work into a smaller 
compass.” Gillbert v. Newberry, Lofts Rep. 775. S 

(c) Where the abridgment is a real condensation and the result of intellectual 

effect expressed in language substantially different it will be protected 
as an original work. D'Almaine v. Boosey, (1835) 1 Y. & C» Ex. 
288. T 

(d) The abridgment must be real condensation, and not mere extracts of the 

essential parts constituting the chief value of the original work. 
Dickens v. Lee , (1841), 8 Jur. 183. U 

(< e ) “ It is a nice question what shall be deemed such a modification of an 
original work as shall absorb thefiientof the original m the new com- 
position. No doubt such a modification may bo allowed in some cases, 
as in that of an abridgment or a digest. Such publications arc in 
their nature original. Their compiler intends to make of them a now 
use ; not that which* the author proposed to make. It must be a bona 
fide abridgment, because if it contains many chapters of the original 
work or such as made that work most saleable, tho maker of the 
abridgment commits a piracy.” Ibid , 301, per Abinger. L.C.B. Y 

'(/) An abridged edition of a book is protected by a copyright independent of 
• that in the original work, if tho substance of the original work is ex- 

pressed in language substantially different, so that the abridgment 
in the result of intellectual effort, and not mere copying. Gyles v. 
— Wilox, (1740) 2 Atk. 141. W 

( g ) Where a book is colourably shortened only, it is an evasion of the copyright, 
and cannot be callod an abridgment. Gyles v. Wilox, (1740)2 Atk. 
141. * ' X 

(A) “A fair abridgment is a now book because the invention learning and 

• judgment of the author is shown in them. Ibid, per L.C. HardwicJce. Y 
( i ) A fair and bona fide abridgment is in its nature original. D'Almaine v. 
Boosey, (1835) 1 Y. and C. Ex. 288 ; Story's Exors v. Holcombe, 4 
, McLean, 306. Z 

(jj The abridgment must represent a legitimate use of the prior publication in 
tho fair exercise of a montal operation deserving the character of 
original work. Wilkins v. Aikin, (1810) 17 Ves. 422. A 

(ft) The author of the original work cannot prevent the publication of any fair 
and bona fide abridgment which is in its nature original and such 
abridgment will be protected, as original works although unauthorised. 
Oldfield Law of Copyright , p. 18. B 
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3.— “Copyright (Continued ) . 

II.— Subject matter of copyright— (Continued). 

(11) Compilation— Common sources. 

(а) A compilation may be the subject-mattor of copyright. See| Halsbury’s 

Laws of England, Vol. VIII, p. 145, C 

(б) When a book is compiled from information available to any one, a subse- 

quent compiler is not entitled to copy from the book, but he must go 
to the common sources of information. {Ibid), D 

(c) Even booksellers’ and other trade catalogues, having descriptiver notes for 

distinctive arrangement and combination, can be copyrighted. 
Bowker’s Copyright, p. 69. E 

(d) Compilations of existing materials, from common sources, arranged and 

combined in an original and useful form, receive the same protection 
as wholly original mattor. {Ibid). F 

N.B. —Drone schedules English or American judicial constructions extending 
this principle to : 

(i) general miscellaneous compilations ; Tomson v. Walker , 1752, cited 1 

East 301. 

(ii) annotations consisting of common materials ; 

(iii) dictionaries ; 

(iv) books of chronology ; 

(v) gazetteers ; 

(vi) itineraries, road and guide books. 

(vii) directories; Kelly v. Morris , (1886) L.R., l Eq. 697. 

(viii) maps and charts ; 

(ix) calendars ; 

(x) catalogues ; Hattcn v. Arthur , (1863) 32 L.J. Ch. 771. 

(xi) mathematical tables ; 

(xii) a list of hounds ; 

(xiii) abstracts of titles to lands ; and collections of 

(xiv) statistics ; 

(xv) statutory forms ; 
ixvi) recipes, and 
(xvii) designs ; 

(xviii) trotting records ; 

(xix) racing charts ; 

(xx) newspaper reports of public speeches ; 

(xxi) telegraphic codes ; see Ayer v. Collingridge , (1886) 2 T.L.R. 291. 

(xxii) mining reports ; . 

(xxiii) a tradesman’s alphabetical list of wares ; lists of bills of sale, 

(xxiv) a list of public documents ; 

(xxv) mathematical calculations ; 

(xxvi) legal forms ; digests ; Butterworth v. Robinson, (1801) 5 Ves.§G07. 
(xxvii) an application form for membership ; f 

(xxviii) compilations of railroad time-tables; Leslie v. Young <& Sons, 
(1894) A.C. 335. 

(xxix) commercial circulars, protected by a Canadian decision ; 

(xxx) school registers, and 
(xxxi) stud book list of horses . 

(xxxii) advertisements, Lamb v. Evans, (1893) 1 Oh. 218. 

[See Bowker’s Copyright, pp. 69 , 70] . 
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II.— Subject matter of copyright'*— {Continued). 

(e) On the other hand, the Courts have doclined to include as proper Subjects 
of copyright 

(i) methods or plans, as for compiling credit- ratings or systems, as in the 

case of 

(ii) shorthand ; 

(iii) trading stamps or coupons as described in a copyrighted advertising 

• pamphlet, or 

(iv) of lettor-file indexes ; 

(v) a sleeve pattern chart ; 

(vi) the face of a barometer ; 

(vii) a railway ticket designed for punching ; 

(viii) a day’s sporting tips ; 

(ix) blank books ; or 

(x) blank forms, as a cricket score-card ; and • 

(xi) monograms. Bowkcr’s Copyright, p. 70. G-H 

(12) Compilation and abridgment. 

{a) An abridgment adopts the same arrangemont and conveys the same 
knowledge in a condonsed form. Whereas compilation can noither 
adopt tho arrangemont nor convey the same knowledge by tho 
extracts. Story's Exors v. Holcofiibe , 4 Me Lean, 306. I 

(b) If compilations invojve independent labour they ought to be protected. 

Wilkins v. Allan, (1810) 17 Vos. 423. J 

(c) It is the duty of the compiler to go to the common original sources of 

information. Mattheewson v. Stockdale , (1806) 17 Vos. 270. K 


(d) For constituting an infringement, proof of substantial copying is necessary. 

Spier es v. Brown , (1850) 6 W.R. 352. L 

(e) A work is none tho less copied if the alterations are merely colourable. 

. Moffat and Paige v. Gill <£ Sons , (l1)02) 86 L.T. 465. M 

(13) Copyright in judgments (written). 

{a) In America it is held that there can be no copyright in the written 
judgments delivered by a Court ; and on principle this seems the 
• only sound doctrine. It seems to be otherwise in England, but any 
numbor of persons may take down, or obtain copies of judgments, 
and publish them without copying from each other. See Collet on 
Torts. * N 




(6) 14 The right of selecting passages from books of reports (including entire 
judgments) in treatises upon particular subjects is not disputed. 
Had it been otherwise decided, the greater part of our law libraries 
, would be much thinned and attenuated, and we should bo deprived 
• ■ of many valuable works ; for a considerable portion consists of mere 


transoripts from books of report.” Copinger’s Law of Copyright, Ed., 


IV, p. 60. 


0 


(14) Digest!. 

There may bo copyright in a I)igest or summary of legal proceedings, or in the 
form in which the principles of a judgment are expressed in the head 
note of a reported case. Butterworth t>. Robinson , (1801) 5 Ves. 709. P 
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3,— Copy right” —{Continued). 

II.— Subject matter or copyright- ( Continued ). 

Digest or a compilation differs from an abridgment. 

A digest or a compilation consists of selected extracts from different authors ; 

and abridgment is a condensation of the viows of the author. The 
former cannot be extended so as to convey the same knowledge as the 
original work ; the latter contains an epitome of the work abridged, 
and consequently conveys substantially the samo knowledge. Tho 
former cannot adopt the arrangement of tho works cited ; the latter 
ipust adopt the arrangement of the work abridged to bo a faithful 
abridgment. The former infringes the copyright if the matter trans- 
cribed when published impairs the value of the original book, while 
a fair abridgment, though it may injure the original is lawful. 
Copinger’s Law of Copyright, Ed. IV, p. GO. Q 

(14-ri) Head-notes of reports. 

The digest of a report usually included in and known as the head-note, is a 
species of property which will receive protection. (Ibid). R 

“ The head-note, or the side or marginal note of a report,” ‘‘is a thing upon 
which much skill and exercise of thought is required to express in 
clear and concise language the principles of law to be deduced from 
the decision to which it is prefixed, or the facts and circumstances 
which bring the case m hand within the same principle or rule of lajv 
or of practice.” Per Crowder, J., in Swcetv. Bcnning , (1855) 16 C. 
B. 491. S 

(15) Editor's copyright in marginal notes. 

The editor of legal reports has certainly a copyright in his own marginal notes. 

Collet on Torts. T 

(16) Part of work. 

The author of a compilation may be entitled to copyright in part of the work, 
even though he has not an exclusive right to the whole, * Cary v. 
Longman, (1801) 1 East. 358. U 

(17; Non-copyright work— Annotation, etc. 

Annotation and additions to a non -copyright work may be protected. Mason 
v. Murray , 1777, cited , 1 East 360. ' Y 

(18) Fair quotation. 

(«) Quotation of extracts from* a book is necessary for the purpose of review, 
comment, or criticism, and is permissible within reasonable limits ; 
but if carried to the extent of manifesting piratical intention, it may 
bo restrained. M air man v. Tcgg, (1826), 2 Russ. 385. W 

(b) Quotation must be fair and bona fide ; if extracts of a substantial character 
arc made undor tho pretence of quotation, so as to be likely to inter- 
fere with the sale of the original work, such infringement may be 
restrained. Wilkins v. Aikin, 17 Ves. 422- X 

(19) Translations. 

(a) A translation is an accurate interpretation of the whole work so as to make 
it known through the medium of the new language. Wood v. Chart , 
1870 L.R. 10 Eq. 193. Y 
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II.— Subject matter of copyright— {Continued). 

(6) It need not bo a literal translation. Additions and omissions which do 
not substantially alter its diameter do not prevent its being copyright. 
Laurie v. Rated, (1892) 3 Ch. I). 402, 414. - Z 

(c) There may bo a copyright in a translation whether made by, or given to, 
the person publishing it. Collet on Torts. A 

(20) No copyright in mere ideas. 

Ideas, being neither capable of a visible possession nor of sustaining any one of 
the qualities or incidents of property inasmuch as they have no bounds 
whatever, cannot bo the subject of property. Tlicir whole existence 
is in the mind alone ; incapable of any other mode of acquisition or 
enjoyment than by mental possession or apprehension, safe .and 
invulnerable from their own immateriality, no trespass can reach, no 
tort affect, no fraud or violence diminish or damage them. {Yates, J ., 
in Millar v. Tayler , (1769) 4 Burr. 2362 ; Abernethy v. Hutchmson, 
(1825) 1 Hall & Tw. 28 ; S.C. in 3 L.J. (Ch.) (O.S.) 209, 213, and see 
Sir G. Turner, V.C., in Morison v. Moat, (1851) 9 Hare 257.) B 

(21) Copyright however in the material that has embodied the ideas. 

(u) When, however, any material has embodied those ideas, then the ideas, 
through that corporioty, can be recognised as a species of property by 
* the common law. The claim is not to ideas, but to the order of 

words, and tliis order has a marked identity and a permanent endur- 
ance. The order of each mail’s words is as singular as his counte- 
nance, and although, if two authors composed originally with the 
same order of words, each would have a property therein, still tho 
probability of such an occurrence is less than that there should be 
two countenances, that could not be discriminated. The. permanent 
endurance of words is obvious by comparing the works of ancient 
authors with other works of the# r day ; the vigour of the words is 
unabated, though other works have mostly perished. Copingor’s Law 
of Copyright, 4th Ed., p. 5. C 

(6) The intellectual creations of the ancient Greeks and Homans have come 
to us through many centuries in better preservation than their great 
works of art ; and while many of their stupendous monuments of 
stone and brass can no linger be distinguished, the identity of their 

intellectual labours remain unaffected by time. (Ibid). D 

• 

(cj It is true that property m the order of words is a mental abstraction, but 
9 so also are many other kinds of property ; for instance, tho property 
in a stream of water, which is not m any of the atoms of tho water, 
but only in tho flow of the stream. Tho right to the stream is not 
tlio less a right of property, cither because it generally belongs to the 
riparian proprietor, or bocauso the remedy for a violation of the rigj^t 
is by action on tho case, instead of detinue or trover. Mr. Justice 
Erie, in Jeffreys v. Boosey, (1954), 4 H L.C. 869. E 

(22) Author's right to the first publication of his Own manuscript. 

“ Ideas are free. But while tho author confines them to his study, they are 
like birds in a cage, which none but he can have a right to let fly ; 

- for, till he thinks proper to emancipate them, thoy are under his own 

72 C 
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3.— “ Copyright "—(Continued). 

II.— Subject matter of copyright— (Continued). 

dominion. It is certain every man has a right to keep his own 
sentiments, if he pleases ; ho has certainly a right to judge whether he 
will make thorn public, or commit them only to the sight of friends. 
In that state, the manuscript is, in every sense, his poculiar property ; 
and no man can take it from him or make any use of it which he has 
not authorised, without being guilty of a violation of his property. 
And as every author or proprietor of a manuscript h»3 a rigjit to 
dotermino whether he will publish it or not, ho has a right to the 
first publication ; and whoever deprives him of that priority is guilty 
of a manifest wrong, and the Court .have a right to stop it.” 
Yates , «/., in Millar v. Taylor, (1709) 4 Burr. 2378 ; Forrester v. 
Walker, (1741) cited 2 Bro. P C. 138 ; Manley v. Oioen, (1755) cited 4 
Burr. 2329; Webbv. Rose, (1732) 4 Burr. 2330; Southy v. Sherwood , 
(1817) 2 Mer. 435 ; Wheaton v. Peters, (1834) 8 Peters, S C.R. (Amcr) 
591; Eden c*i Injunction, 285; 2 Story, Eq Jur. S. 943 ; Curtis on 
Copyright, 84, 150, 159; Woolsey v. Judd, 4 Duer (Amer) 385. F 

(23) Copyright refused. 

Thore is no copyright in a book which is unfit for sale on the ground of 

(а) immorality; Baschet v. London Illustrated Standard Co., (1900) 1 Ch. 

73. • G 

« 

(б) blasphemy^ Lainencev. Smith, 1822, 1 Ji*c. 471. H 

(cl or sedition. Hinie v. Dale, (1803), cited 2 Camp 28. I 

(d) The Court may refuse protection to a literary composition containing falso 

statements intended to dccoivo tho public. Slingsby v. Bradford 
Patent Truck d Trolley Co., (1905) W.N. 122. J 

(e) Where a work professes to be the work of a person other than the real 

author, with the object thereby to induce the public to pay a higher 
price for it, no copyright can be claimed in it. (Wright v. Tallis , 1 
C B. 893).- Underhill on Torts . ' K 

(/) The Courts have indeed denied copyright .protection only to works having 
absolutely no literary quality, such as advertisements (unless they 
contain original literary matter) and advertising cuts, labels, blank 
books, or blank forms. Bowkcr’s Copyright, p. G9. L 

(24) Copyright— Personal property. 

Copyright passes on the death* of the proprietor to his personal representatives. 
In the case of a book first published after tho doath of the author, the 
copyright belongs to the owner of the author’s manuscripts from which 
the book is first published. Bee Macmillan d Co v. Dent , (1907) 1 
Ch. 107. C.A. M 

i 

(25) Copyright, nature of right of— Rights of person possessing the right. 

The nature of right of an author in his works is analogous to tho rights of 
ownership in other personal property, and is far more extensive than 
the control of copying after publication in print, which is the limited 
meaning of copyright in its common acceptation, and which is the 
right of an author, to which the statute of Anne relates. Thus, if 
after composition the author chooses to keep his writings private, he 
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II.— Subject matter of copyright— (Concluded). 
has tho remedies for wrongful abstraction of copies analogous to those 
of an owner of personalty in tho like case. He may prevent publica- 
tion ; he may require back the copies wrongfully made ; he may sue 
for damages, if any are imported for sale without knowledge of tho 
wrong, still the author’s right to his composition would be recognised 

against the importer, and such sale would be stopped Again, if an- 

author chooses to impart his manuscript to others without general 
publication, he has all tho right for disposing of it incidental to per- 
sonalty. He may make an assignment oither abtoluto or qualified 
in any dogree. He may lend, or let, or give or sell any of his composi- 
tion, with or without liberty to transcribe, and, if with liborty of 
transcribing, he may fix the number of transcripts whioh he permits. 
If he prints for private circulation only, he still has the same 
rights, and all these rights he may pass to his assignoo. About the 
rights of the author beforo publication at common law, all are ag- 
reed.” Erie , J Jeffreys v. Boosey , (1854) 4 H.L.C. 867 ; see Parton 
v. Prang, 3 Cliff. (Amor). 518. N 

(26) Copyright as monopoly. 

{a) Copyright is a monopoly to which the Government assures protection in 
granting the copyright. It is a monopoly not in the offensive sense, 
but in the sense of private and personal ownership ; the public is 
not the losor but is the gainer by the protection and encouragement 
given to tho aut'hor. Bowker’s Copyright, p. 50. 0 

(6) The whole aim of copyright protection is to permit the author to soil as he 
ploasos and to transfer his rights collectively or severally to such 
assigns as he may choose. {Ibid). P 

(c) Copyright is a monopoly only in the sense that any ownership is a 

monopoly. (Ibid). Q 

(d) Herbert Spencer says : — 

“ If I am a monopolist, so also are you ; so also is every man. If I have no 
right to those products of my brain, neither have you to those of 
your hands. No one can bocomo the sole owner of any article what- 
— • ever ; and all property is ‘ robbery.’ ” (Ibid). R 

(e) In the copyright debates of 1891, Senator O H. Platt rightly said : “ The 

very essence of copyright js tho privilege of controlling the market. 
That is the only way in which a man’s property in the work of his 
brain can bo assured.” (Ibid).* S 

(f) And as Senator Evarts pointed out in the same debate : “ The sole question 

is what wo shall do concerning something which is the essential 
nature of copyright and patent protection, namely, monopoly.” 

, (Ibid). T 

(j?) In disoussing patent monopoly and the law of contracts in Victor Talking 
Machine Co. v. The Fair, the United States Circuit Court of Appeals, 
through Judge Baker, said, in 1903, that ‘‘withihhia domain the 
patentee is czar.” ^Ibid). U 

(h) Copyright , being in essence a monopoly giving to the copyright proprietor 
“exclusive rights,” as .the constitution provides, the only limitation 
upon it should be that indicated in the constitution which confines 
protection to “ limited times.’* Bowker’s Copyright, p. 61. Y 
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III. Copyright, acquired by whom. 

(l) Copyright, who may acquire. 

The author of any book published during his life-time or his assignee acquires 
• a copyright for the period provided from the date of the first publica- 
tion. See Halsbury’s Laws of England, Vol. VIII, p 139. W 


(2) Copyright— Ownership -Author. 

Tho author is the person primarily cntitlod to copyright. He rrfay sell or 
otherwise transfer his production before it is copyrighted, in which 
<?ase the now proprietor obtains all the common law rights of pro- 
perty, both in the manuscript and its publication, including tho right 
to copyright. Bnwker’s Copyright, p. 95. X 

IV. Copyright, Infringement of. 

Invasion of literary property three fold. 

(a) The invasion of literary property may be three-fold— (i> open piracy where 

there is a simple re-printing of another’s book ; (ii) literary larceny, 
where one man steals for his own book the substanco and matter of 
another hook ; and (iiii ordinary fraud, where one man sells book under 
the name or title of another’s book, when it is not such at all. 
Collet on Torts. X-l 

(b) The Copyright Act protbots against tho lirst two wrongs, and the third is a 

fraud at common law apart from any such Act. (Ibid.) Y 


Proprietorship. 


1. It is therefore hereby enacted that the Copyright in every 
Ibook 1 published 2 in the lifetime of its author 3 
right TnTook^uh- % within the said territories after the passing of the 
3 and 4 Wm , m author’s ^ Q f Pi ir li ailien t 3 & 4, Wm. IV, cap. 85, 

IV C 85 llfetime * r 

’ ’ entitled “ An Act for effecting an arrangement 

with the East India Comp&mj and for the better government of His 
Majesty's Indian Territories till the 30th day of April t 1854 ” 
shall endure for the natural life of such author, and for the further 
term of seven years commencing at the time of 
his death, and shall be the property of such 
author and his assigns : Provided always that, if the said term of 
seven years shall expire before* the end of forty-two years from the 
publication of such book, the Copyright shall in that case endure 
for such period of forty-two years ; and that the 
Copyright in every book published after the death 
of its author and after the passing of the Act of 
Parliament last aforesaid shall endure for the term of forty-two 
years from the first publication thereof and shall 
be the property of the proprietor of the' author’s 
manuscript, from which such book shall be first published, and his 


In book published 
after author’s death. 


Proprietorship. 
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Section— Soares. ■ 

This section is taken from the Copyright Act, 1842, 5 & 6 Viet C. 45, S. 3. Z 

/.— Book." 

(1) “Book” — Definition. 

[а) The word “book” covers the great body of copyright property, and has boon 

many times the subject of judicial construction giving the most com- 
prehensive meaning to the term.. Bowkor’s Copyright, p. 68. A 

(б) Tho word “book” includes (i) every volume, part or division of a volume ; 

soo Halsbury’s Laws of England, Vol. VIII, p. 142 ; 

(ii) pamphlet, see Walter v. Howe , (1881) 17 Ch. D. 708 ; 

(iii) shoct of letter press, see Walter v. Lave, (1900) A.C. 539 ; 

' (iv) Shoot of music— See Halsbury’s Laws of England, Vol. VITI, p 113. 

(v) Map, chart, or plan, separately published, Ibid. • B 

N.B. — Thus, there may be copyright in the wood-engravings of a work, for 
they aro part of the volume. An illustrated catalogue of articlos of 
furniture published as an advert isomout by upholsterers, and not for 
sale, may bo tho subject of copyright. See Underhill on Torts. 

( 2 ) Copyright in design— Statute Law of United Kingdom. 

Copyright in design, being a right created •by the Statute Law of the United 
Kingdom, and not thoroby expressly extended to India, is a right that 
cannot be recognized and enforced by tho Courts of I jaw, in British 
India ; and a registered proprietor of a design within the United 
Kingdom cannot sustain an action against a person who has applied 
such design or who has sold any article to which such design had been 
applied in British India. Property in a registered design is a right 
totally distinct in its nature from that of property in a trade mark. 
8 B.L.R. 298 = 16 W.R. 90. C 

(3) Property In the title of a book or Newspaper. * 

It is sometimes said that there can be no copyright in the title of a book or 
newspaper. Tftiis statement, however, is too wide. There appears to bo 
no actual decision to tho effect that there can be no copyright in the 
title of a book, because the question has not arisen for decision. 
There aro dicta to tho effect that this kind of copyright can, and that, 
it cannot, exist. There is an authoritative decision as to the title of a 
newspaper, and the Court of Appeal has held that there can be no 
copyright in such a title. In one case (Dickesv. Yates , 18 Ch. D. at 
p. 90) Sir George Jessel said: — “ There seems to be a cortain amount 
of confusion in the minds of some counsel and perhaps of some 
Judges, between copyright and trade-mark. The things are totally 
distinct.” So far, in fact, rights of property in the trade-mark of 
books and newspapers have been treated as in tho nature of trade-mark 
and not copyright property. Three cases will illustrate this, and at the 
same time also shew the limits of the proposition that copyright can- 
not exist in a title.* Sec The Canadian Law Times . D 

Tho first of theso cases is , Weldon v. Dicks (10 Ch. D. 247), decided by 
Malins, V.C. The plaintiff and the defendant* were rival publishers, 
and the dispute related to the title of a serial story called “ Trial and 
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Triumph.” The plaintiff was held entitled to an injunction against 

i the defendant’s publication, on the ground that the plaintiff had the 

copyright and had suffered damages by the defendant’s use of the title. 
Malins, V.C. , expressed a strong opinion to the effect that a man might 
have copyright in a title : “ The title of the book is part of the book 

and is as much the subject of copyright as the book itself.” 

Reforonce was made to Thackeray’s Vanity Fair, and the Vice-Coun- 
cillor said : “ A person buying the cheap edition would expect to get 
Thackeray’s work, and what a fraud it would bo if he had got some 
spurious thing not worth reading.” In Dicksw. Yates , (18 Ch. D., at 
p. 91) Lush, L.J., made some observations on the part of the judg- 
ment of Malins, V C., bearing out Sir George Jessel’s general remark 
already quoted. Lush, L.J., said: “That was an allegation of a 
common law fraud, and although the learned Vice-Chancellor did not 
explicitly put his judgment on that allegation, I cannot help thinking 
that it influenced his mind from beginning to end, and that ho did 
not distinguish between a violation of a common law right and an 
infringement of copyright.” {Ibid). E 

The dispute in Dicks v. Yates , (supra) the second of the three cases referred to, 
related to the right to use as the title of a tale the words “ Splendid 
Misery.” Some observations have already been quoted from the 
judgments delivered in the Court of Appeal. Sir George Jcssel ex- 
pressly said : “ Now I could not say that there could not be copyright 

in a title, as, for instance, in a whole page of title or something of 
that kind requiring invention. * However, it is not necessary to decide 
that.” Lush, L.J , again said: — “Nor is the question boforo us 
whether copyright can exist in the title of a work. The sole question 
before us is whether there can be copyright in the two words which 
the defendant has taken— namely, the words 1 Splendid Misery,’— 
which have been used by the plaintiff as the title of his tale.” Theso 
words, it was held, were a mere “ phrase which had long been in public 
use,” and the plaintiff was hold to have no ground for an injunction. 
The Court of Appeal, it will be noticed, while disapproving of Weldon v. 
Dicks , so far as that case was decided on the ground that copyright 
may oxist in a title, did not in this case decide that such copyright 
may not exist. {Ibid), , F 

The last of the three cases to bfc noticed is Licensed Victualler's Newspaper Co, 
v. Bingham, (38 Ch. I). 139). This was the decision of, the Court of 
Appeal as to copyright in the title of a newspaper already referred to. 
The plaintiffs had published, and registered at Stationer’s Hall, the 
first number of a newspaper entitled : “ The Licensed Victualler’s 

Mirror” and shortly afterwards the defendant published another 
paper under the same titlo. It was held that th e plaintiffs were not 
entitled to prevent the publication of the defendant’s paper. Cotton, 
L.J., puts the matter thus : “ T^e cases where such injunctions have 

been granted depend on this— that the plai^iffs have obtained by 
user such a title to the name that another person can be restrained 
from using it, because by using it, he would be passing off his paper as 
the paper of the eplaintiffs.” Lindley, L.J., said ; The plaintiffs 
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jnust mako out an exclusive right to the name. How have they ac- 
quired it ? The Copyright Acta do not help them, for Weldon % \. Dicks 
is on this point overruled by Dicks v. Yates. They must then fall 
back on the old principles, and establish their right by a use which 
has given them a reputation.” Bowen, L.J., also, thought there 
could be no copyright in the title of a newspaper. [Ibid). Q 


(1) 


2.—“ Published." 

Publication. 

(а) With reference to copyright, publication means communication to the 

public ; see Halsbury Laws of England, Vol. VIII, p. 139. H 

N.B.— As to whaft amount to seo Exchange Telegraph Co. Ltd. v. Central 

News, Ltd. i A 897), 2 Ch. 48. 

(б) A literary composition may be published by being printed and sold, or 

gratuitously distributed to the public or exposed for sale ; sec Bonci- 
cault v. Chatterton, (1870) 5 Ch. D. 207, C.A ,p:r James, L.J., at p. 275 
[printed and issued to the public), McFarlane v. Button, (1899) l Ch. 
D. 884, per Cozens- Hardy, J, at p. 889 [offered for sale ) ; Blanchett v. 
Imgram, (1887) 3 T.L.R. 887 [Gratuitous distribution ). I 

(c) ‘‘When aright of property in the invention or creation of an author is 
recognised as an inherent right by the common law,” says Mr. Judge 
Moncll in an American case, Pahner v. Dewitt , (1870) 23*L.T. 823, 
325, “it assumes that the tiling to be secured and protected is of 
value to the qwncr. The law does not regard as property a thing 
entirely worthless. If a literary composition, therefore, derivos its 
value from, and becomes property because of, the use which oan bo 
made of it before the public, and such value is increased or diminish- 
ed in proportion to the extent of its use, then it becomes very im- 
portant to know where and when the author’s literary property in it 
terminates. To give it value, or to make it property, recognised by 
tho common law, the author must be allowed to use it before the 
public ; and if, having submitted it at once to a public hearing, it is 
to be deemed a publication, so as to take away the proprietary right, 
atid to deprive the author of the benefit of copyright laws, then, 
obviously, the common law means nothing, and there is iuo such 
thing as property in literary work. Can it be said that once deliver- 
ing a lecture upon a scientific or literary subject, before a public 
audience, will for ever thereafter deprive the author of his proporty in 
the ideas invented or created, and which represent, by a combination 
of words his moaning? If so, then any one who can obtain the 
manuscript, or access to it, or who, by employing the art of steno- 
graphy, or by the exorcise of momory, can carry it out of a public 
lecture-room, may, without the consent or knowledge of tho author, 
appropriate and use, for his own emolument, tho literary production 
of another person. I cannot believe there is so little foundation for, 
or so narrow a limit to, the proprietary rights of another author in 
his literary labours. I believe the law intended to secure to him the 
beneficial results of his labours, and to protect him from any piratical 
invasion of his rights, until he lias dono some act inconsistent with 
an exclusive ownership, and which shall amount, in judgment of law, 
to a publication. There can be no fixed rule determining when an 
author has surrendered his literary property.” J 
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2.—*! Published "—(Continued). 

(2i What constitutes publishing. 

• A book which has been sold or leased to subscribers on a contract of restricted 
use is none the less published. (See the opinion by Chief Judge 
Parker of the New York Court of Appeals in Jewellers' Mercantile 
Agency v. Jewellers' Weekly Pub. Co. in 1898, and that by Judge 
Putnam of the United States Circuit Court in Massachusetts in 
Ladd v. Oxnard in 1800 f both having reference to credit- rating books 
leased to subscribers for their individual use). Broker’ s«Copy right, 
p. 5)3. K 

(3) Publication depends on what. 

Publication depends upon sale or offer to the public, and it is a question 
whether the sale or offer of a copyrightable work, as the proceedings 
or publications of a society, to the members of that society only, 
constitutes publication, to be passed upon by the Courts in view of the 
• specific facts. (Ibid). L 

(4) Privately printed work. 

A work “ privately printed ” or with the imprint “printed but not published,” 
given or even sold by the author to his friends, and not sold generally 
by his authority, would probably not be held to be published ; but the 

. Courts would probably hold that the sale of a work, though “ privately 

printed,” to merely nominal members of a nominal society, made 
up of the purchasers of the work, would constitute publication ahd, 

* if without copyright notice, dedication. (Ibid). M 

(5) Publication- Sale of one copy. 

The sale of one copy js as much a publication as the sale of many. Copies of 
a work issued for private circulation are not published. Prince 
Albeitv. Strange , 1849, 2 Do (>. and Sm. & 0. 25. N 

(6) Author’s right to impose restrictions preventing publication. 

(а) An author may impede restrictions which will prevent a publication, as by 

giving copios for private perusal or by recitation beforo a select 
audience. In the latter case the retention of the author’s right depends 
upon its being either a matter of contract, or an implied condition 
that the audience are admitted for the purposo of receiving instruction 
or amusement, and not in order that they may tjfkc a full note of 
what they hear and publish it for their own profit, and for the infor- 
mation of the public at large.” Caird v. Simc , 12 App. Cas. 326, 
per Lord Watson. 1 0 

(б) The Act of publication is the action of the author and is n6t dependent on 

the act of the purchaser. See Mifflin v. Dutton , (1901) 107 Fed. 
Rep. 708. P 

(c) The printing of a work cannot be publication, because the work iqay be 
withheld from the public after being printod. (Ibid), * Q 

(7) Story published in parts in magazine. 

The publication of a story in parts in a .magazine amounts to publications in 
book form. (Ibid). R 

A newspaper or a periodical is published whenever and wheresoever it is offered 
to the public by the proprietor. Me Farlane v. Hulton , 1899, 1 Cb. 
884. ..vj 8 
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(8) Artistic work— Exhibition for sale. 

Ail artistic work or design is publisbod if it is publicly exhibited for sale. 
Blank v. Footman , C1888) 39 Ch. Div. 678. T 

(9) What does not amount to publication. 

(а) The publication of a work for private purposes and private circulation is 

not a publication sufficient to defeat the common law right of ah 
author. White v. Geroch, (1819) 1 Chitt. 24, 2 B. Aid. ‘298, 22 R.R. 
786 \ Prince Albert v. Strange , (1849) 2 De G. & Sm. 686 ; 1 Mac. & 
Gor. 42 ; 1 Hall <fc Tw. 1 ; Jeffreys v. Boosey , (1864) 4 H.L.C. 
816. # U 

(б) Tho words “printed and published,” used in the statutos have reference 

only to tho time at which the author’s exercise of right is to be dated* 
Copinger’s Law of Copyright, 4th Ed., p. 16. Y 

(c) And therefore, the circumstance of an author having previously published 

in manuscript any composition which is afterwards printed, # only 
varies the period of time from which the term of protection is to 
be calculated. (Ibid). W 

(d) Tho delivery of a locturo to an audience of persons admitted on payment 

of a fee, is not deemed a publication. Aberneihy v. Hutchinson , (1825) 
3L.J. (O.S.) (Ch». 209 ; 1 H. & T. 28 ; Nicols v. Pitman , (1884) 26 Ch. 
Div. 374 ; Gaird v. Sime, (1887) 12 App. Cas. 326. X 

(e) The issue of a document m printed form for private circulation is not pub- 

lication. Jeffreys v. Boosey, (1854) 4 ILL. Cas. 815, 962. Y 

(f) A lecture delivered by a professor to his pupils is not published. Caird v. 

Sime, (1887) 12 App.’ Cas. 326. Z 

(g) Neither is the exhibition of a picture at a public .exhibition or gallery, 

where copying is expressly or impliedly forbidden, nor the exhibition 
of a picture for the purpose of obtaining subscribers to an engraving. 
Turner v. Robinson , (1860) 10 Xr. Cjji. 510. But see Dalglish v. Jamie, 

• (1850) 2 Mac. & Gor. 231, 2 H. & T. 437, and 25 & 26 Viet., c. 68. A 

( h ) Nor is a dramatic pioco published by performance at a HospitaJ before an 

audience solefy composed of patients, nurses, doctors and their guests. 
~ Duck v. Bates, (1884) 13 Q.B D. 843, C.A. B 

(10) The effect of publication. 

On publication, no more passes to # the public than an unlimited use of every 
advantage that the purchaser, can reap from the doctrines and senti- 
ments which the work contains. The property in the composition 
does not pass ; for those things which are peculiarly and appropriately 
the author’s, must remain his until ho agrees or consents to part 
with them by compact or donation ; because no man can deprive him 
of them without his approbation ; but the depriver must use them as 
his when they are not his, in contradiction to truth. For “to have 
tho property ” in anything, and 11 to have the sole right of using and 
disposing of it,” is tho samo thing. They are equipollent expressions.** 
See Copinger on Copyright, 4th Ed., p. 15. C 

(11) Unpublished work— Property— Publication without consent. 

An author or composer of any work unpublished and kept for his private use, 
has a property in it; to publish that work without his oonsent gives & 
73 V 
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2.- u Published "-(Concluded). 

good cause of aotion. If the writer of the document reads it in Court 
and allows to go upon the file he deprives himself of all right to con- 
sider its contents in future as his private property. 45 P.R. 1868. D 
3*—“ Author.” 

(1) Author of a vork. 

(а) The is the person who makes or produces the work or to whom the work 

owns its origin. “Tho word author involves originating, making, 
producing, as the inventive or master mind the thing which is to be 
protected.” Nottag* v. Jackson , (1883) 11 Q.B&D. 637. B 

(б) The writer or compiler of a composition is the author of a literary and 

dramatic work, Wallenstein v. Herbert , 0867) 16 L.T. 453. F 

(c) A reporter is the author of a report. Walter v. Lane , (1900), A. C. 539. G 

8 (d) ** A mere copyist of written matter is not an ‘ author, ’ but a translator 

from one language to another would be so. A person to whom words 
are diotated for tho purpose of being wrftten down is not an * author.’ 
He is the news-agent pf the person dictating and requires to possess no 

art beyond that of knowing how to write But an * author ' may 

come into existence without producing any original matter of his own 

The compilation of a street directory The table of the times 

of running of certain trains, and yet in one sense no original matter 
can be found in such publications. Still, there was a something 
apart from originality on the one hand and mere mechanical trans- 
cribing on the other which entitled those who gave these works to fJhe 
world to be regarded as their authors.” (Ibid.) 554, per Lord James of 
Hereford. H 

(e) The author of a musical work is the composer. Wood v. Doosy , (1868) L.B, 
3 Q.B. 223, Ex. Ch. I 

(/) The aflthor of an artistic work is tho person who designs or creates the work 
or who causes it to be croated, as in the case of a person unable to 
draw but supplying the materials and information and employing 
another to make the design. Stannard v. Harrison , (1871) 24 L. T, 
570, J 

N.B.— But in the caBe of a painting, drawing or photograph such an employer 
would not be the author. Kenrick v. Lawrence d Co ., (1890) 25 
Q.B.D. 99. 


2. And whereas it is expedient to provide against the suppres- 
to license s * on books of importance to the public : It is 
re-pubiioation when enacted that it shall be lawful for the Governor 
Sua«? htpt0pnetor General in Council on complaint made to them 
that the proprietor of the Copyright in any book 
published after the passing of this Act within the said territories 
has. after the death of its author, refused to re-publish or to allow 
the re-publication of the same, and that by reason of such refusal, 
such book may be withheld from the -public, to grant a license to 
such complainant to publish such book in such manner and subject 
to such conditions as they may think fit, and it shall be lawful for 
such complainant to publish such book according to such license. 



8. 3j Act XX of 1847 (the Indian copybight act). 81 


(Notes). 

Section— Source. # 

Cf. the Copyright Act, 1842 (5 & 6 Viot., c. 45), S. 5. K 

&, * * * * * A book of registry, 1 wherein may be 

Registry of Copy- registered, as hereinafter enacted, the proprietor- 

right, assignments ship in the Copyright of books and assignments 

and licenses. thereof, and licenses affecting such Copyright, 

shall bef kept in the office of the Secretary to the Government ol 

India for the Home Department, and shall at all 

Inspection. . _ c . 

copvenient times be opened to the inspection of 

any person on payment of eight annas for every entry which shall 

. be searched for or inspected in the said book * 

Giving copies. 

*♦ * Such officer shall, whenever thereunto 
reasonably required, give a copy of any entry in such book, certified 
under his hand, to any person requiring the same, on payment to 
him of the sum of two rupees, and such copies so certified shall be 
received in evidence in all Courts and in all summary proceedings, 
and shall beprima facie proof of the proprietorship 2 or assignment 
qf Copyright or license as therein expressed, but subject to be 
rebutted by other evidence. 


. (Notes). 

(1) Legislative Changes. 

The words “And it is hereby enacted, that ” at the beginning of the section 
and the words “ and that ” after the word “ book ” were repealed by 
the Repealing and Amending Act, 1874 (XVI of 1874). L 

(2) Section— Source. • 

Cf . the Copyright Act, 1842 (5 & 6 Viot., c- 45), S. 11. M 

Book of registry.” 

(1) Registration under Act XXY of 1867. 

Registration in the Catalogue of books printed in British India maintained 
under the provisions of the Press and Registration of Books Act, 
1867 (XXV of 1867), is* deemod an entry iu the Book of Registry 
kept under this Act, and thp provisions of this Act as to the Book 
of Registry apply, mntalis mutandis , to that Catalogue. See S. 18 
* of Act XXV of 1867. X 

(2) Scope of section. 

S. 8 provides that a book of registry wherein may he registered the proprietor- 
ship in the copyright of books and assignments thereof in India 
‘ should be kept in the office of the Secretary to the Government of 
India ’ for the Home Department aud certain provisions are made for 
the right to inspect the same and to deal with the entries made. It is 
to be noticed that there is no provision as to where at the time the 
office referred to was to be situated or any restriction as to where 
the office might be removed. 1 O.L.J. 278 (280, 281) =*9 C.W.N. 
591. 0 
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, /. — 41 Book of registry * *— (Continued) . 

(3) The Book of Registry— 'Entry— Effect. t 

,(a ) The entry is deemed equivalent to notice of the existence of the copyright 
in the partioular book or artiole registered. Copinger’s Law of 
Copyright, 4th Ed., p. 114. I? 

(6) Unless such entry had been provided, many, through ignorance, would 
have offended. {Ibid.) Q 

(4) Negligence to register. 

Neglect to register on the part of tho official prevents the author having the 
benefit of the statute as against the public. See Cassell v. Stiff, 
(1866) 2 K. and J. 279. , R 

(6) Entry must be correct. 

(а) The provisions of the Act in respect of registration must be striotly 

complied with, or the title of the owner of the copyright to sue will 
1 be imperilled. Copinger’s Law of Copyright, 4th Ed., p. 115. S 

(б) Thus, it is essential that the name of the author or composer, if he be the 

proprietor of the copyright, be correctly stated in the register. (Ibid.) T 

(e) The insertion in the registor of the wrong day of publication, or an in- 
accurate statement of the names of tho publishers, or their firm, 
renders the entry on tho registry invalid. (Ibid), p. 116. U 

(d) A proprietor of copyright in a book, registered his book by making an entry , 
purporting to be pursuant to the Act.'but in such entry the exact date 
of first publication was not stated, the day of the month being omitted, 
and the month and year only inserted ; on his filing a bill to restrain 
a party from infringing his copyright, the Court held, that the suit 
could not be maintained, as the entry was defective, there being no 
entry of tho date of first publication as required by tho statute, unless 
in addition to the month and year, the day of the month is also 
staled. Mathiesoe-i v. Ilarrod , (1868) L.R. 7 Eq. 270 ; 38 L J. (Ch.) 
139 ; 19 L.T. (N.S.) 629 ; 17 W.R. 99 ; Wood v. Boosey , supra ; Collette 
v. Goode , (1878; 7 Ch. Div. 842; Low v. Routledge , (1865) 33 L.J. 
(N.S.) Ch. 717 ; Collingridge v. bhnmott , (1887) 57 L.T. 864 ; W N. 
(1887), 216 ; 4 T.L R. 99. Y 

(6) Full oame of firm must be set out. 

And where the entry in the registry of the name of the publishers was 
“ Sampson Law, Son* and Marstori,” whereas tbe name of the firm 
was “ Sampson Law, Son and Co.,” tbe variance being tbe addition 
of the third name of the partner in the firm, instead” of the term 
“ Company,” the entry was hold invalid. Copinger’s Law of Copyright, 
4th Ed., p. 116. W 

(7) Proprietor may be registered as trustee for another. ' 

(a) A person may be properly on tbe register as proprietor of the copyright who 

is in fact a trustee for another, but in such a caso it must be provod 
that the copyright is vested ih the trustee. Oopinger’s Law of 
Copyright, 4th bid., p. 117. X 

(b) “ I have no doubt whatever that a trustee in whom a copyright is vested 

may be registered as the owner, and may sue in that character ; but 
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it is impossible for one person to be the owner and another person to 
bfe on tho register, and for those two persona successfully to sue.” 
Fry, L. J. t in London Printing Co. v. Cox , (1891) 3 Ch. at p. 303. Y 
18 ) Original publisher must be registered. 

“ In my opinion the statute requiros something more than registration of the 
name of the person who happens to bo the publisher at the date of 
the registration : it requires that the name of the porson who first 
published the book should appear, and this for the best of reasons, in 
order that everybody connected \vith the registration may ascertain 
for himself how far the right of a porson claiming from or under the 
first publisher may bo successfully challenged.” ''Bacon, V. C., in 
Coote v. Judo , (1883) 23 Ch. D. 727. Z 

(9) Sufficient to enter actual proprietor. 

But in registering it is sufficient to enter tho first publisher under the trade 
name of the firm, and tho actual proprietor of tho copyright at tho 
time of registration without stating who the first proprietor w f\p, or 
how the copyright devolved upon tho present proprietor. See The 
London and Printing and Publishing Alliance , Limited , and Keep A Oo. 
v. Cox , (1991) 3 Ch. 291 ; 7 T.L.R. 738. A 

The “ name and placo of abode of the proprietor of tho copyright,” meant not 
the original proprietor, but the person who is the proprietor at the 
time the registration takes place. “ What difference, can it make to 
anybody who the original proprietor was ? It may be material to 
know who the .original publisher is, the object being that a porson 
registering may not pass olf a fraudulent entry, but that he shall give 
the public an opportunity of inquiring of the publisher whether it 
was a genuine transaction, or whether the date has boen fictitiously 
insertod, and therefore it is required that the name of the original 
publisher should be given, but it does not mean that the original 
proprietor should be given.” Weldon v. Dicks . (1878) 10 Cb. Div, 
247 ; “Trial and Triumph.” B 

(10) Correct title must be registered. 

The correct title of the book must be entored on tho register. Copingcr’s Law 
of Copyright, 4th Ed., p 119. C 

(11) Assignee must register. 

Inthepaseof Liverpool General Biukers Association v. Commercial Press , (1897) 
2 Q.B. 1 ; Troitzocli v. Rees , (1887) 3 Times L.R. 773, Hr. Justice 
Konuedy declined to follow a dictum of Cockburn, C J., expressed in 
Wood v. Hoosey, (1867) L.R ^ Q B 340, 351, to the effect that an 
assignee of copyright could sue without boing entered on the register, 
holding that such assignee is a “proprietor” and as such must be 
registered before he can sue. D 

2 .— Prime facie proof of the proprietorship " 

Cop f of register pritna facie evidence. 

Such copies shall be received in evidence in all Courts, and in all summary pro- 
ceedings, and shall bo prima facie proof of the proprietorship. ( Uildeshei - 
met & Faulkner v. Dunn iC Co., (1891) 64 L. T. 452 ; W.N. (1891), 66; 
Black v. Imperial Book Co., (1903) 5 Ontario L. R. 184), or assign- 
ment of copyright or license as therein expressed, but subject to be 
rebutted by other ovidcnce. Copingcr’s Law of Copyright, 4th Ed., 
pp. 114, 115. E 
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$. [Punishment for making false entry in registry , etc.] 
Repealed by Act XVII of 1862 . 

6* * * * * * It shall be lawful for the proprietor of 
c . , Copyright in any book, published after the passing 

3 and 4 Wm. S right to make of the said Act of Parliament, 3 & 4 Wm. IV, 

IV, c. 86. entries m registry. ca p raa ] {e entry in the .Registry Book of the 

title of such book, the time of the first publication, and the name 
and place of abode of the publisher thereof, and the name and place 
of abode of the proprietor of the Copyright of the said book, or of 
ftny portion of such Copyright in the form in that behalf given in 
F the schedule to this Act annexed, upon payment 

of the sum of two rupees to the said security.* 
It shall be lawful for every such registered proprietor to assign 
his interest *or any portion of his interest therein 1 , 

Copyright^^ontry ma ^ n S entry m the said Book of Registry of 
in registry. such assignment, and of the name and place of 

abode of the assignee thereof, in the form given 
in that behalf in the said schedule on payment of the like sum; and 
such assignment so entered shall be effectual in law to all intends 
and purposes whatsoever, * * * * and shall be of the same 

force and effect as if such assignment had been made by deed. 

(Notes). 

(1) Legislative changes. 

The words "And it is enacted that after the passing of this Act” and the 
words “ and that " in S. 6 wore repealed by the Repealing Aot, 1874 
(XVI of 1874). P 

The words “ without being subject to any stamp or duty,” wore repealed by 
S. 2 and Bcb. Ill of tho Indian 8tamp Act, 1879 (I of 1879). See 
now Aot II cvf 1899. 1 0 

(2) Section -Sou roe. 

Cf . the Copyright Act, 1842 (6 and 6 Viet ,c 45), Ss. 13 and 14, respectively. H 
M Proprietor, i . . interest therein, ” 

(U" Punjab Record "—Urdu translation— Copyright Infringement. 

Where the plaintiff with the permission of and under an arrangement with the 
proprietors of " English Puojab Record ” was publishing a periodical 
which was an exact translation of "English Punjab Record” and 
the defendant then published an Urdu translation of the same, Jield 
that the above constituted an infringement of plaintiff's oopyr»ght. 
15 P.R 1^93 (R., 46 P.R. 1893). * I 

N.B.— An exclusive right of translation amounts to an interest under this 
section. {Ibid). J 

(?) Proprietor— Assignment* 

The author is the first owner of the copyright exoept in two cases ; (a) in the 
cage of. an engraving photograph or portrait made for valuable con- 
siderations in which case the person who ordered the work iB the first 
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owner* (6) When the author is in the employment of some other 
person and the work was made in the course of the employment! then 
the employer is the first owner. * 

N.B. — Jhe author may part with his ownership by assignment also. Oldfield's 
Law of Copyright, p. 48. K 

(3) Assignment of copyright exempted from stamp-duty. 

Under St 6 of the Copyright Act, a registered proprietor may assign kiB copy- 

* right by making entry in a register of such assignment on payment 

of a sum of two rupees and such assignment is effectual to all intents 
and purposes without being liable to stamp-duty. The exemption thus 
declared-in the Copyright Act was transferred to Act I of 1879 and haB 
been re-enacted in the Stamp Act of 1899. (See Exemption to Art. 
23 in Sch. I of Act II of 1399). L 

6. * * * * * If any person shall deem himself aggrieved 1 

Application by an y entr y made under colour of this Aflt in 
person aggrieved by the said Book of Registry, it shall be lawful for 

order * to^vary^ f or such person to apply by motion 2 to the Supreme 

expunge it. Court of Calcutta 3 , or, if the Court shall not be 

then sitting, to any Judge of such Court sitting in chambers, for 
order that such entry may be exphnged or varied.' * Upon 
any such application to the said Court, or to a Judge as aforesaid, 
such Court or Judge shall make such order for expunging, varying 
or confirming such entry, either with or without costs, as to such 
Court or Judge shall seem just ; and the said Secretary shall on the 
production to him of any such order for expunging or varying any 
such entry, expunge 4 or vary the same, according to the requisitions 
of such .order. * 

(Notes). 

(1) Legislative changea. 9 

The words “ And it is enacted that " in Ss. 6 and 7 and the words H and that M 

• in S. 6 were repealed by Act XVI of 1374. M 

(2) Section Source. * 

C/. the Copyright Act, 1842 (5 & 6 Vic*., o. 45), 8s. 13 and 14, respectively. N 

. 1 ' Person . . . aggrieved . ” 

Proprietor of oopyright. 

A proprietor of the copyright of books is a person aggrieved within the mean- 
• ing of 8. 6 of Act XX of 1847 when he finds that another person has 

got his name registered in the Catalogue of Books at Bombay in 
fraud of his rights. 2 C.L.J. 511 = 10 C.W.N. 134*93 C. 571- 0 

2 Motion*” 

Summary proceeding. 

There is in the Act no reference to any summary proceeding except the sum- 
mary proceeding mentioned in 8. 6. 2 C.L.J. 511,614*10 C.W.N# 
134 * 33 0. 571. P 
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3.—“ Supreme Court of Calcutta . " 

S. 18, Act XXY of 1867 - Jurisdiction— Supreme Court of Calcutta. 

(a) S. 18 of Act XXV of 1867 has not ousted the jurisdiction of the Supremo 
Court of Calcutta specially vested in it by S. 6 of Aot XX of 1847 to 
entertain an application to have the name of a person who has got his 
name registered in the Catalogue of Books at Bombay in fraud of the 
applicant’s rights, under the provisions of the Act, expunged from such 
catalogue ; nor has it vosted such jurisdiction in the High Court of 
Bombay. 5 2 OL.J. 511-10 C.W.N. 134 = 33 C. 571. Q 

(5) A Judge of the High Court appointed by the Chief Justice of the Court 

under S. 14 of tho Charter Act (24 and 25 Victoria) to take the work 
of the Original Side of the Court, has, having regard to Ss. 9, 13 and 
14 of that Act, and to S. 36 of the Letters* Patent, jurisdiction to try 

the case. 2 C.L.J. 511-10 C W.N. 134 = 33 C. 571. R 

(c) Per Sale , J : —Tho High Court in its Original Jurisdiction is the successor in 

the direct line of descent of tho Supremo Court and all the powers 
and functions of the > Supreme Court now fall to be exercised by tho 
Judge or Judges of tho High Court who are appointed by the Chief 
Justice to exercise the Original Jurisdiction of the Court. 2 C.L.J. 
611 = 10 C.W.N. 134 = 33 C. 571. S 

4.— “ Court — expunge.” 

Act XX of 1847, Ss. 3, 6 - Act XXY of 1867, S. 18— Expunging entry from the Catalo- 
gue of books kept in Bombay*- Jurisdiction of the High Court of Calcutta— 24 
and 25 Victoria, c. 104, S. 9-- Acquiring of copyright in British India by foreigner 
residing abroad. 

(a) By S. 6 of Act XX of 1847, the only Court having jurisdiction to deal 
with the Register of Copyrights for the purpose of varying or expung- 
ing an entry was the Supreme Court in Calcutta. It had, therefore, 
jurisdiction over tho Book of Registry wherever it happened to bo 
kept. 1 C L.J. 278 = 9 C.W.N. 591. T 

(6) By S. 9 of 24 and 25 Vie., o. 104, the High Court of Calcutta took 

over all tho powers of the Supremo Court, including the powers 
exercised absolutely in respect of any Copyright Register. (Ibid), T-l 

(cl Held that this Court, therefore, has jurisdiction to order the expunging of 
entry in the Catalogue of books kept in Bombay under S. 18 of Act 
XXV of 1867; (Ibid). - o U 

(d) Petitioner applied to tho Hi^h Court at Calcutta for removal of the res- 

pondent’s name from the Register of Copyrights kopt at Bombay in 
relation to two publications. The points raised by the respondent 
were li) that the High Court of Calcutta had no jurisdiction to 
entertain the application and order the removal of the respondent’s 
name from the Register kept at Bombay ; (ii> that the petitioner was 
not entitled to the copyright. It appeared that one Omar originally 
wrote the books, got them printed at Singapore, in British territory, 
in 1839 and had the books registered at Bombay in 1901. In 1903, 
be assigned his rights to petitioner, who got his name registered. 
Prior to such registration, tho respondent published the books in 
India on the allegation that they had been composed by one Fazl in 
Java and that he (respondent) had an assignment of the oopyright 
from him. Respondent had his name registered in Bombay, before 
the petitioner had his name registered. Y 
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Held , <i) that reading Ss. 3 and 6 of Act XX of 1847, the only Court, whioh 
t&en had jurisdiction to deal with the Register, for the purpose of 
varying or expunging an entry therein, was the Supreme Court ih 
Calcutta. Though, under the Act of 1867, cortain alterations were 
made in the then existing law as regards the keeping of registers, etc., 
the High Court of Calcutta was vested by the Letters Patent with all 
the powers exercised by the former Supreme Court, including the 
powers to doal with registers, notwithstanding the fact that, under the 
latter Act, registers were authorised to bo kept in the different presi- 
dencies of India. Hence, the jurisdiction inherited by the Calcutta 
High Court from the old Supreme Court remained tfnaffeoted notwith- 
standing *the new Act. The High Court of Caloutta has thus juris- 
diction, even this day, to deal with Registers, wherever they may be 
kept, in British India ; (ii) that, on the evidence adduced, petitioner 
had an assignment from Omar, who was the real author of the books, 
and, therefore, petitioner, was entitled to the copyright. 9 O.JV.N, 
691=1 C.L.J. 278 • W 

7. * * * * * If any person ^ shall * * * print 3 

or cause to be printed, eitfier for sale or export- 

Liability for ation, any book in which there shall be subsisting 

copyrighTi!^ ° f Copyright, without the consent in writing of the 

• proprietor thereof, or shall have in his possession 

for sale or hire any such book so unlawfully printed without ' such 
consent as aforesaid, such offender * * * * shall be liable 

***** to a suit 4 in the highest local Court 3 exercising 
Original civil jurisdiction. * * * 

(Note.) 

(1) Legislative changes. 

Certain formal words which were repealed >y Act XVI of 1874 are omitted. ' 
The words “after the passing of this Act ” after “ If any persons shall ” and 

the words “ iy such part of the said territories ” at the end of the 

— section, were repealed by the Repotting Act, 1870 (XII of 1876). ■> 

The words “ if he shall have so offended within the local limits of the jurisdic- 
* tion of any of the Courts of Judicature established by Her Majesty’s 
Charter,” after “ such offender ” were repealed by the Repealing Aot, 
1876 (XII of 1876). 

The words “ to a special action on tho case in such Court; and if he shall 
* have so offended in any other part of the territories subject to the 
Government of the East India Company, to a suit in the Zilla Court 
within the jurisdiction of which he shall have so offended, which shall 
and may be prosecuted in the same manner in which any other action 
of damages may be brought and prosecuted there ; and if he shall 
have so offended in any such last-mentioned part of the territories 
subject to the Government of the East India Company in which there 
is no Zilla Court,*” after “ shall be liable ” were repealed by the 
Repealing Act, 1876 (XII of 1876). X 

(2) Section— Source. 

Cf . the Copyright Act, 1842 (6 and 6 Viet. C. 45), 8. 16. 

74 E 
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i.—“ Liability tor infringement of copyright - 9 9 

I.— INFRINGEMENT OF COPYRIGHT— GENERAL. 

(1) Piracy. 

(a) The word “ piracy,” since that gentle craft has disappeared from the high 

seas, has come commonly into use to mean free-booting with reference 
to literary property. In this sense it is used as early as 1771 by 
Luckombe in his history of printing, in which he says : “ They would 
suffer by this act of piracy, since it was likely to prove a very bad 
edition.” Bowkor’s Copyright, p. 251. ' Y 

(b) It is the comprehensive term now in common and legal UBe to mean the 

stealing of an author’s work by re-printing it in full or in substantial 
part without the authority of the copyright proprietor, and is in fact 
an infringement at wholesale or otherwise of the author’s exclusive 
right. (Ibid). Z 

( c ) This is of course prohibited by the law to the full extent of its jurisdiction 

* and is punishable as prescribed in the law. (Ibid). A 

(2) Test of piracy. 

(а) “ The true test of piracy,” said Judge Shipman in the United Statos 

Circuit Court in 1875, in Banks v. McDivitt , is “ whothor the defend- 
ant has in fact used the plan, arrangements and illustrations as the 
model of his own book, with colorable alterations and variations, or 
whether his work is the result of his own labor, skill and uset of 
common materials and common . sources.” Bowkor’s Copyright, 
pp. 261, 252. B 

(б) Judge Story said in 1841, in Folsovi v. Marsh : “ If so much is taken 

that the value of the original is sensibly diminished, or the 
^labours oftho original author are substantially^ k to an injurious extent, 
appropriated by another, that is sufficient in point of law to constitute 
a piracy pro tanto. The entirety of the copyright is the property of 
the author and is no defence that another person has appropriated 
apart and not the whole of any property.” BowkerV Copyright, 
p. 262. C 

(8) Piracy— Intention— Test. 

(а) The result, in cases of infringement of copyright, is the true test of the 

act. Full acknowledgment the original, and the absence of any 
dishonost intention, will 'not excuse the appropriator when the effect 
of his appropriation Js, of necossity, to injure and supersede the sale 
of the original work ; for a man must be presumed to intend all that 
the publication of his work effects. Wood, V.C., in Scott v. Stanford 
(1867), Law Rep. 3 Eq. 723 ; Clement v. Maddick (1859), 1 Giff. 98 ; 
Millettv . Snowden 1, West, L. J. (Amer) 240; Nichols v. Buggies , 3 
Day (ibid) 158; Story v. Holcombe , 4 McLean (ibid.) 306; MoLesyi, J. 
Ohio, 1847. ' D 

(б) ANIMUS FURANDI. 

(i) In some of the cases it will be obser.ved that stress is laid on the existence 
of the animus furandi . Cary v. Kearsley , (1802), 4 Esp. 1?0 6 
R. R. 846; Lewis v. Fullerton , (1839), 2 Beav. 6 ; Moffatt Und 
Paige v. Gill and Sons, (1901), 84 L, T. 452 ; reversed (1902), 86 
L. T. 465. E 
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(ii) The animus furandi will be taken into consideration in thoso cases where 
it is difficult to ascertain the extont of the copying, in order to 
determine whether the use made of a protected work by a subse- 
quent author is fair or lawful; Spiers v. Brown , (1858), 6 W.R. 352. F 

(c) But the question of piracy cannot properly dopend upon the intention of 
the pirate. The main point must always bo what effect will the 
• extracts have upon the original work — how far will they supply 

its placo or injure its sale. *If tho extracts are such as to 
render the protected work less valuable, by superseding its use in 
any degree, the right of the author is infringed, and it can be of. 
no importance to inquire with what intent this was dono. 
Copiuger’s Law of Copyright, 4th Rd. p. 153. 0 

(4) Piracy, principles by which a, is judged. 

The inquiry in most cases, is not, whether the defendant has used the thoughts, 
conceptions, information, and discoveries promulgated by the 
original, but whether his composition may be considered a new 
work , requiring indention, learning, and judgment, or only a more 
transcript of the whole or parts of tho original, with mere colour- 
able variations. Stowe v. Thomas , 9 Wall. C. Ct. (Amer) 647 ; 
S. G 2 Amer. L. Reg. 231. # H 

(5jf Infringement in specific meaning. 

(a) Infringement is commonly taken to moan specific invasion of tho author’s 

rights rather than wholesale piracy ; and the quostion of what is 
infringement or “ literary larceny ” is more often a quostion of the 
interpretation of the facts than tho construction of the statute- 

Bowker’s Copyright, p. 252. 1 

0 

(b) Infringement is a question of fact rather than of intent. (Ibid). J 

(c) It is not a valid defence that the infringer is ignorant ; nor, on the other 

hand, can any one be held for intention to infringe, where the act of 
infringement has not been accomplished. (Ibid,), p. 253. K 

(dX The letter of tho law is in general that the infiingor must bo held respon- 
sible and must make goed any damages suffered by the copyright 
• proprietor, but proof that he had no guilty knowledge or intent may 
effect mitigation of punibive*damages. (Ibid). L 

. (0) Principle of infringement. , 

(a) “ popying is not confined to literal repetition, ” said Judge Clifford, in 
Lawrence v. Dana , in tho United States Circuit Court in 1869, 
“ but includes also the various modes in which the matter of any pub- 
lication may be adopted, imitated, or transferred, with more or less 
colorable alterations to disguise the source from which tho material 
was derived ; nor is it necessary that tho whole, or even the larger 
portion of the work, should be taken in order to constitute an invasion 
of copyright.” Bowkor’s Copyright, p. 254. M 

A (6) The Chancery Division, through Lord Chief Justice Alvorstone, took the 

extreme course in Trengrou.se v. ” So/” Syndicate , in 1901, of holding 
a work an infringement, though less than a page was taken from the 
plaintiff’s football guide. (Ibid). N 
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I. — INFRINGEMENT OF COPYRIGHT- (Continued). 

(7) Infringement of copyright— Scope of Act XX of 1847* 

(а) By Act XX of 1847, the authors or publishers of hooka or of articles in 

periodicals are entitled to the copyright, or exclusive privilege of 
printing and multiplying copies thereof, during limited periods, and 
the invasion of such a right may be restrained by injunction, and 
damages may be also awarded, Collett on Torts . 0 

(б) This is a right existing only by express enactment, and not by common 

# law. (Ibid). P 

(8) Infringement by indirect copying. * , 

(а) Infringement may bo by indirect as well as by direct copying. Bowker’s 

Copyright, p. 254. Q 

(б) In the case of Cate v. Devon in 1889, in the Chancery Court, the defence 

that the copying was not from the original copyright work but from a 
newspaper re-print, was rejected. Infringement may be through quite 
a different medium from the original ; thus a shorthand re-production 
of a lecture on “ The dog as the friend of man,” published in a text- 
book of shorthand, was held in the Chancery case of Nichols v. Pitman 
in 1884, to be an infringement of the lecture as much as if in ordinary 
type. (Ibid). t R 

(c) Copying a material portion of a book, rendering it thereby unnecessary t6a 
great extent for anyone to refer to tHe original, is a breach of copyright 
and will be restrained, though the defendant does not sell his book, 
and only distributes it for use -among his own servants and offioers. 
Collett on Torts. S 

* 

(9) Plagiarism not necessarily an invasion of copyright. 

Plagiarism does not necessarily amount to an invasion of copyright, and the 
author of a published b&pk has no monopoly in the theories and 
speculations, or even in the' results of observations therein -contained ; 
but no one, whether with or without acknowledgment, can be per- 
mitted to ‘take a material and substantial portion of the published 
work of another author, for the purpose of making o.r improving a 
rival publication. Pike v. Nicholas , (1869), 38 L. J. (Ch). 529 ; 20 L. 
T. (N.S.) 906 ; reversed (1870), L.R. 5 Ch. 251 ; 18 W,R. 321 ; 39 L. 

J. (Ch.) 435, but not m opposition to the principle above laid 

* down. , T 

(10) “ Fair use," Quotation beyond. 

(a) The general principles as to quotation beyond ‘ * fair use ” were well laid 
down by Lord Chancellor Elden, in the yearly English case of 
Mawman v. Tegg, in 1826: “If the parts which have been copied 
cannot be separated from those which are original, withov.t destroying 
the use and value of the original matter, he who has made an impro- 
per use of that which did not belong to him must suffer the conse- 
quences of so doing. If a man mixes what belongs to him with what 
beldngs to me, and the mixture be forbidden by law, he must again 
separate them, and he must bear all the mischief and loss which the 
separation may occasion. If an individual chooses in any work to 
mix my literary matter with his own, he must be restrained from 
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I. -rINFRINGEMENT OF COPYRIGHT- (Concluded). 

publishing tbfc literary matter which belongs to me ; and if the parts 
of the work cannot be separated, and if by that moans the injunction, 
which restrained the publication of my literary matter, prevents also 
the publication of his own literary matter, he has only himself to 
blame.” Bowkor’s Copyright, pp. 256, 257. U 

lb) That bodily transfer of citations is beyond “fair use ” was emphasized by 
Judge Ray in White v. Bender in 1911 (Ibid). Y 

(c) In all cases of alleged infringement the question whether there is a likoli- 

hood of, competition between the infringing work and the work 
infringed is an important factor in deciding whether a fair use has 
been made of tho latter or not. Weatlierby and Sons International 
Horse Agency and Exchange Ltd., (1910), 2 Oh. 297 (305), Parker, J.W 

(d) Knowledge is essential to the offence. See tho Law of Copyright by 

Robertson. 

(11) Copyright — Infringement — Catalogue illustrations in— Copyright in portion 
of publication how far protected - Fraud on the public— Mis-statements — 
“ Puffing ” statements. 

(a) The fact that the copyright in some of the illustrations in the plaintiff’s 

catalogue is vested in other persqps does not preclude him from suing 
to restrain an infringement of such of the illustrations as he has the 
copyright in. [Lamb v. Evans , (1892), 3 Ch. 462, F.]. 35 C. 463=12 
C.W.N. 753. Y 

( b ) The objection that the catalogue contained certain statements which were 

not strictly accurate -no case of fraud on tho public having been made 
in the written statement— was held to be no answor to an action to 
prevent infringement of the copyright, such statements being taken 
to bo in tho nature of ‘‘.puffing ” statements. ( Macfarlaine and Co. 

# v. Oak Foundry Co., (1883), 10 C*of S. Gas. (Sc) 801, R). (Ibid). Z 

(c) It was not sufficient for a defendant merely to give an undertaking not to 

publish in future illustrations which he admits to bo infringements of 
copyrights. He ought, on the commencement of the suit, to have 
offered to consent to an injunction with regard to these illustrations, 
(Ibid). t * 

II. — INFRINGEMENT OF COPYRIGHT-EVIDENCE. 

(1) No original matter— Strongest evidenoe of piracy necessary. 

Where there is no original matter in the work, tho strongest evidence of servile 
limitation and piracy must be affordod before an action for an infringe- 
i ment of copyright can be successful. 1 Hyde 9. B 

(2) Proof from common errors. 

In Bissel v. Welsh , Re Brightly Pennsylvania reports, in 1904, the United 
8tates Circuit Court held that repetitions of errors in citations were 
evidence of infringement by the author of his own reports published 
under an earlier contract by tho plaintiffs ; and in 1911, in Shepard 
v. Taylor , Judge Hazel held that common errors were prima facie 
proof of infringement. Bowker’s Copyright, pp. 267, 268. C 
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/.— “Liability for infringement of copyright {Continued) . 

III.— MODES IN WHICH COPYRIGHT MAY BE INFRINGED. 

<. 

Copyright may be invaded in several ways : — ^ 

(4) BY KEPIUNTING THE WHOLE WORK VERBATIM. 

(B) BY REPRINTING VERBATIM A PART OF IT. 

(C) BY IMITATING THE WHOLE OR A PART, OR BY REPRODUCING THE 

WHOLE OR A PART WITH COLOURABLE ALTERATIONS. 

(D) BY REPRODUCING THE WHOLE OR A PART UNDER AN ABRIDGED 

FORM. 

(E) BY REPRODUCING *HE WHOLE OR A PART UNDER THE FORM OF 

4 A TRANSLATION. 

See Copioger’s Law of Copyright, 4th Ed., p. 155. . D 

A.— By re-printing the whole verbatim . 

(1) Such piracy seldom committed. 

Piracies of the nature of this division arc seldom committed, on account of 
* the case with which they could be detected and punished. Copinger’s 

Law of Copyright, 4th" Ed., p. 155. E 

(2) Mistaken right of defendant— Importation from abroad. 

When such cases do arise generally either the defendant has mistaken his 
rights or the infringement has been imported from abroad. 

N.B. — This was done in the case of a book imported from America, ‘Clarko’s 
House of Lords Cases, ’ Vol. viii ; See Butterwortli v. Kelly , (1889), 
4 T. L. R. 480. F- 

B.— By re-printing verbatim a part. 

(1) Nature of such piracy— Criterion Quantity of matter subtracted. 

Piracies of the nature of this division are far more frequent and more difficult 
o^detection. The quantity of mattor subtracted cannot in all cases 
be a true criterion of the extent of the piracy, for a work may bo a 
piracy upon another, though the passages copied are stated to be 
quotations, and are not so extensive as to render the piratical work a 
substitution for tfio original work. Copinger’s Law of Copyright, 
4th Ed., p. 155. 0 

(2) Extent of appropriation. ' ■ 

(а) In questions as to the which is necossary to establish an infringe- 

ment, extreme difficulty is usually experienced, for tlje quality of 
tho piracy is frequently more important than the proportion which 
the borrowed passages might bear to the whole work See Tinsley v. 
Lacy , (1861), 1 H. and «M. 747. H 

(б) If so much is taken that the value of the original is sensibly diminished or 

the labours of the original author are substantially, to an injurious 
extent, appropriated by anothor that is sufficient in point of law, to 
constitute a piracy pro tanto. The entirety of the copyright is the pro* 
perty of the author ; aud it is no defence that another person Iras 
appropriated a part and not tho whole of such property. Copinger’s 
Law of Copyright, 4 Ed., p. 156. I 

(3) Usual defences two. 

There are two<usual defences in this class of cases : — (1) that the defendant has 
not exceeded the limit of “fair quotation” and (2) that what the defend- 
ant is alleged to have taken is from a source open to all the world. 
(Copinger’s Law of Copyright, 4th Ed., p, 156.) J 
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B.— By re-prftitlng verblam a part— (Continued). . 

l. fair quotation. 

(a) Quantity but slight test. 

(i) Whether the limits of fair quotation have been exceeded or not can seldom 
be determined simply by If oking to the quantity taken (Ibid), K 
. (ii) Lord Cottenharn, in the cases of Bramwell v. Ffalcomb,(lQ36), 3 My. & Cr. 

737, and Saunders v. Smith, (1838), 3 My. Sc Cr. 711, adverting to this 
point, said : “ When it comes to a question of quantity, it must bo 
very va^ue. One writer might take all the vital part of another’s 
book, though it might bo but a small proportion of the book in quan- 
tity. It is not only quantity, but value, that is always looked to. 
It is useless to refer to any particular cases as to quantity.” In short, 
the Court must often, in deciding questions of this sort, look to the 
nature and objects of the selections made, the quantity and vafue of 
the materitals used, and the degree in which the use may prejudice 
the sale, or diminish the profits, or supersede the objects of the original 
work. Many mixed ingredients enter into the discussion of such 
questions. In somo cases a considerable portion of the materials 
of the original work may be fused into another work, so as to be 
indistinguishable in the mass of the latter, which has other professed 
► and obvious objects, and cannot fairly be treated as a piracy ; or they 

may be inserted as a sort of distinct and mosaic work into the general 
texture of the second work, and constitute the peculiar excellence 
thereof, and then it may be a clear piracy. If a person should, under 
colour of publishing 1 elegant extracts ’ of poetry, include all the best 
pieces at large of a favourite poet, whose volume was secured by copy- 
right, it would be difficult to say why it was not an invasion of that 
right, since it might constitute the entire value of tho volume. L 

(iii) The case of Mawman v. Tegg , (1826)# 2 Russ. 385; 26 R.R. 112 is to tiiis 

purpose. Thorc was no pretence in that case that all the articles of 
the encyclopaedia of the plaintiffs had been copied into that of the 
defendants ; *but large portions of the materials of the plaintiff’s 
work had been copied. Lord Eldon, upon that occasion, held that 
there might be a piracy of a part of a work, which would entitle the 
plaintiffs to a full remedyjand relief in equity. In prior cases he had 
affirmed tho like doctrine. M 

(iv) In Wilkins v. Aikin (1810), l/ Ves. 422, ho said, “There is no doubt 

that a man cannot, under tho pretence of quotation, publish either the 
whole or a part of another’s book, although he may use, what in all 
cases it is difficult to define, fair quotation.” N 

(v) Whether the limits of lawful quotation have been exceeded is a question 

to be governed by the particular circumstances of each case. Copinger's 
Law of Copyright, 4th Ed. p. 159. 0 

(vi) The defence of ‘ fair quotation ’ may be pleaded where the copyist has 

taken original copyright matter from a pre v ious,work, (Ibid ), p. 165. 

(b) Character of works to be regarded . P 

The character of the books may be looked at ; for an author will be allowed 

greater freedom of quotation if he is writing a book of an entirely 
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B.— By re-printing verbatim a p^rt— [Continued). 
different character from that from which ho quotes, than if the 
books directly compete with one another. See Bradburry v. Hotten % 
(1872), L.R. 8 Ex. 1. But see Leslie v. Young , (1894), A. C. 385. Q 
2.— Common source. 

(a) Source open to all the world . 

The second common dcfeq.cc above alluded to is raised where the* previous 
writer has embodied in his work information which is matter of com- 
mon knowledge or common observation, and which cannot well be put 
in different language, or selections from non-copyright sources. See 
Copinger, 4th Ed., p. 165. R 

(b) Defence raised % n cases of compilation. 

This defence is chieily raised in cases of compilation. All definitions of the 
same thing must be nearly the same, and descriptions, which are 
definitions of a mord lax and fanciful kind, must always have in some 
degree that resemblance to each other which they all have to their 
object. Consequently in compiling such works as dictionaries, 
gazeteers, grammars, maps, arithmetics, almanacs, concordances, 
encyclopaedias, itineraries, guide books, and similar productions, tho 
materials to a considerable extent, must be nearly identical, and the 
prior compiler cannot monopolise what did not originate with hip- 
self, nor a subsequent compiler employ a prior arrangement and 
materials to such an extent as to be a substantial invasion of the 
anterior compilation. {Ibid). S 

(c) How far prior literature may be used. 

(i) The question as to how far advantage may be reaped from the work of 

another, and what use may be legitimately made of it, is difficult of 
solution. ( Ibid ), p. 167. T 

(ii) Perhaps the strongest case in favour of the adoption by a subsequent 

compiler of the work of a preceding one, is that of Cary v. Kearsely 
(1802) 4 Esp. 168 ; where Lord Ellenborough thought that the formor 
might fairly adopt part of the work the latter, and might so make 
use of his labours for the promotions of soience and the benefit of the 
public ; but having done so, he was of opinion that thq question would 
be, was the matter so taken used fairly with that view, and without 
what he might term the animus furandi ? For while he considered 
himself bound to secure every mau in the enjoyment of his copyright, 
he was fearful of putting manacles upon science. (Ibid}. U 

(d) Compiling for various objects. 

It will be seon from what has been already said that there is nothing to prevent 
a person from copying common materials from an existing compilation 
and arranging and combining them in a new form, or u^ing them for 
a different purpose. 

The first compiler bad no copyright in the common materials, but only in his 
own arrangement of those materials, and if this be not infringed, 
though the subsequent compiler may have considerably profited by 
its compilation, yet there would be no remedy. There would be a differ- 
ence, however, if the first compiler had so worked upon the common 
materials, whether by translation, paraphrase, or abridgment, as to 
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have practically elaborated a new work. Thus would he have placed 
' the stamp of authorship upon the same, and have acquired a title 
thereto accordingly. (Ibid.) t 190. Y 

(e) Copying general arrangement. 

Where the arrangement or general plan has been ccpicl, there may or may not 
bean infringement of the rights of the first compiler. The principle 
would seem to be this : that wbferc the arrangement or general plan 
only is copied, the materials used being different, there is no infringe- 
ment. j [Ibid). yi 

( f ) A compiler ?nust produce an original result . 

(i) The compiler of a work in which absolute originality is of necessity 

excluded, is entitled, without exposing himself to a oharge of 
piracy, to make use of preceding works upon the subject, wljpre he 
bestows such menial labour upon what he has takon, and subjects it 
to such revision ,md correction as to produce an original rosult, 
provided that he docs nob deny the use made of such preceding 
works, and the alterations are not merely colourable Spiers v. Brown y 
(1856), G W. R. 352. X 

(ii) So in the case of a descriptive catalogue of fruit and treos, tho Court was 

of opinion that the later compiler might use the work of his prede- 
cessor as a guide or instructor; but might not copy tho descriptions 
from it, although he should verify and correct them from specimens 
of fruit before him. Though ho could not be prevented from getting 
much aid in the way of information, suggestions, &c., from the 
protected work open before him, he must wnte his own descriptions 
from actual specimens, or common sources of information. Hogg 
v. Scott , (1874), L.R 18 Eq. 444. Y 

(iii) To further illustrate the principle, take the case of a dictionary. There 

may be a certain degree of skill exhibited as to order and arrangement 
and there may be a good deal of ingenuity exhibited in tho seloction 
of phrases and illustrations, which arc the best exponents of tho 
sense in which the word is to be used : and there may also be great 
labour in the logical deduction and arrangement of the word in its 
different senses, when the sense of tho word departs from its primary 
signification ; but there*cannot be copyright in much of tho inform- 
ation contained in the numerous dictionaries published, each 

necessarily having a large number of words identically similar. 

■ • 

The great point to decide in such cases is whether in the particular case the 
work is a legitimate use of the plaintiff’s publication in the fair exercise 
of a mental operation deserving the character of an original work. 
See Wilkins v. Aikin, (1810), 17 Ves. 422. ft 

C. — By Imitation the whole or part by re-productlon with colourable 

alterations. 

(1) Copyright infringed by imitation. 

Copyright may be infringed by imitating thejwhole or a £art, or by re-producing 
the whole or a part with colourable alterations. Copingec’s Law of 
Copyright, 4th Ed., 174. 

75 T? 
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(2) Copy and imitation, distinction between. 

(а) A copy is one thing, an imitation or resemblance another. ( Ibid .), p. 175. B 

(б) It is indeed certain, that whoever attempts any common topic will find 

unexpected coincidences of his thoughts with those of other writers ; 
nor can the nicest judgment always distinguish accidental similitude 
from artful imitation. (Ibid). C 

(c) “ Thore is likewise,” says Dr. Johnson, “a common stock of images, a 
settled mode of arrangement, and a beaten track of transition, which 
all authors suppose themselves at liberty to uso, and which produce 
the resemblance generally observable among contemporaries. So 
that in books which best deserve the name of originals there is little 
new boyond the disposition of materials, already provided ; the same 
ideas and combinations of ideas have been long in possession of other 
hands ; and by restoring to every man his own, as the Romans must 
have returned to their cots from the possession of the world, so the 
most inventive and fertilo genius would reduce his folios to a fow pages. 
Yet the author who imitates his predecessor only by furnishing him- 
self with thoughts ftnd elegancies out of the same general magazine 
of litorature, can with little more propriety be reproached as a 
plagiary, than the architect can be censured as a mean copier of 
Angelo or Wren because he digs his marble from the same quarry, 
squares his stones by the same Art, and unites them to columns of 
the same order ” (Ibid). D 

(3) One test— Substantial identity. 

Tho most general test is thnt of substantial identity. Is the similarity 
between the two wftrks such as to make the one substantially identi- 
cal with the other? Has the second author produced what is 
substantially an independent work, or bps ho appropriated merely the 
fruits of another’s labour ? Wilkins v. Aikin, (1810), 17 Yes. 422. E 

N.B.— Each case must depend on its own peculiar circumstances. * 

<4) Not every Imitation a proof of plagiarism. 

" Ab not every instance of similitude ” observes Dr. Johnson, “can be considered 
as a proof of imitation, so not every imitation ought to be stigma- 
tized as plagiarism. The adoption of a noble sentiment, or the 
insertion of a borrowed ornament, may sometimes display so much 
judgment as will almost compensate for invention ; and an inferior 
genius may, without any imputation of servility, pursue the path of 
the ancients, provided he declines to tread in their footsteps.” 
Oopinger’s Law of Copyright, 4th Ed., p. 178. F 

D.-By re-production under an abridged form, 

<1) Infringement by abridgment. 

(a) Copyright may be infringed by re-producing the whole or a part under an 
abridged form* (Ibid). 0 
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(6) A fair abridgment, when the understanding is employod in retrenching 
unnecessary circumstances, id not a piracy of the original work. Such 
an abridgment is allowable, and is regarded in the light of a new 
work {Ibid). H 

(c) To constitute a proper abridgment, the arrangement of the book abridged 

must bo preserved, the ideas jnust also be taken, and expressed in 
language not copied but condensed. To copy certain passages and 
omit others, so as to reduce the volume in bulk, is'not such an abridg- 
ing as ‘the Court would recognize as sufficiently original to proteot 
the author. The judgment of the abridger must bo called into play 
in condensing the views of the author {Ibid), p. 179. I 

(d) But abridgments are not favoured, and whether an abridgment is a piracy 

or not, dopends not only upon the quantity but the value of theftiatter 
extracted ; and if the result is, in effect, to substitute the one work 
for the other, it is a piracy ; the point where a damage and conse- 
quent injury may bo perceived, varies in each case, and cannot be 
definitely stated. Collet on Torts. J 

(2) Abridgment and a compilation. 

There is a clear distinction between an — 

As the American Judge Leavitt, well observed in Story’s Executors v. 

Holcombe , 4 McLean (Amer) 314, *' A compilation consists of selected 
extracts from difforont authors ; an abridgment is a condensation of 
the views of the author. The former cannot bo extended so as to 
convey tho same knowledge as the original work ; the latter contains 
an epitome of the work abridged, and consequently conveys substan- 
tially tho same knowledge. The former cannot adopt the arrange- 
ments of the works cited , tho letter must adopt the arrangement of 
the work abridged. Tho former infringes the copyright, if matter tran- 
scribed, when published, shall impair the value of t-he original book ; 
a fair abridgment though it may injure the original is lawful.” 
Copinger’s Law of Copyright, 4th Ed., pp. 179, 180. 

E.— By translation. 

i 

<1) Copyright infringed by translation. 

Copyright may be infringed by re-producing the whole or part under the form 
» of a translation. Translations are protected in England and an 
unauthorized copy of a translation, though the original be nob 
entitled to copyright here, but is open to any number of persons to 
translate, is a piracy. {Ibid), p. 187. L 

<2) Translations of protected work a piracy. 

(а) It is clear that an unauthorized translation of a protected work is a viola- 

tion of the copyright therein, for a translation cannot be made 
without appropriating the entire substance of the protected com-, 
position. {Ibid)e M 

(б) It has been argued that the translator by his own labour and skill re-pro- 

duces in a new and useful form what is practically a new work, and 
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I.— “ Liability for infringement of copyright "--{Continued). 

III. — MODES IN WHICH COPYRIGHT MAYBE INFRINGED— (Concluded). 
E.-By translation— (Conceded). 

that having exercised independent labour in its production ho is 
entitled to publish. (Ibid.) N 

(c) But the same reasoning would lead to the conclusion that a person might 

re-publish any protected work, if be did so with notes which required 
the exercise of independent labour. (Ibid), 0 

(d) A translation of an unprotected wprk is certainly a work deserving of copy- 

right, and in respect of which copyright may be obtained, but the 
allowing of a translation to be issued of a protected work without the 
consent of the author is a very different thing, (Ibid.) P 

(3) Principle on which this rests. 

The principle on which the position rests, that an unauthorized translation of 
a protocted work is piratical, is that the property of the author con- 
sists not m the language alone ; but in the matter of which the 
language is but the expression and moans of communication. It is 
in the substance of the composition and not in the form only. And 
the matter is as much taken possession of by the translation into a 
different language, as it would be by a transcript of its language only. 

(Ibid). Q 

* 

(4) Infringement of copyright— Translation. « 

The plaintiffs were London Publishers, and the'dofendant had translated cer- 
tain English works, e.g .. Todhunter’s Mensuration, Barnard Smith’s 
Algebra, etc., into the Urudu language for the use of students, and 
sold and distributed copies of such translations in various parts of 
India. The plaintiffs alleged that they were the proprietors of the 
copyright, but Farran, J. held that a translation was not a copy and 
that the defendant by translating had not infringed the plaintiff’s 
Copyright. 19 B. £57. R 

See, also, 14 B. 58G (589) ; see however 15 P. R. 1893, noted under S. 5, supra . 

N.B. — Note the difference between the English Daw which considers transla- 
tion to bo an “ crriginal composition,” and the decision of the Bombay 
High Court in 19 B. 557 and 14 B. 58G. S 

IV.— EXCEPTIONS 

(1) Exceptions from infringement. < 

(а) The doctrine of infringement cannot be invoked to obtain monopoly of any 

particular subject, and the authorized 5 biographer of President Garfield 
was denied relief in 1889, in Gilmore v. Anderson , when he sought to 
prevent the publication of a life- of Garfield by another writer. 
Bowker’s Copyright, p. k i5 5. * T 

(б) Nor will mere similarity of treatment of the same subject constitute 

infringement. (Ibid). U 

(») Fair me. , 

* (a) A copyright owner cannot prevent another person from publishing the 

matter contained in his book, if invented or collected independently 
or from jnaking M fair use bf its contents, (ibid). Y 
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" Liability for Infringement of copyright ”—( Concluded ). 

, TV.— EXCEPTIONS - (Concluded). 

(6) “ As a question of Strict law, apart from exceptional oases, the privilege of 
fair use accorded to a subsequent writer must bo such, and such only, 
as will not cause substantial injury to the proprietor of the first public 
cation; but cases frequently arise in which, though there is some 
injury, yet equity will not interpose by injunction to prevent the 
further use, as where the amount copied is small and of little value, 
if there is no proof of bad motive, or where there is a woll-founded 
doubt as to the legal title, or where there has boon long acquiescence 
in the infringement, or culpable laches and ne*gligence in seeking 
redress,* especially if it appear that the delay has misled the respond- 
ent.” Lawrence v. Dana, 4 Cliff 1 (83). W 

(c) In tho case of a book the following ways of using the work have been deci- 
ded to be fair : — 

(i) Using the information or the ideas contained in it without copying its 

words or imitating them so as to produce what is substantially a copy. 

(ii) Making extracts (even if they are not acknowledged as such) appearing 

under all the circumstances of tho case, reasonable in quality, number 
and length, regard being had to the object with which the extracts are 
made and to the subjects to which they relate. 

(lii) Using one book* on a given subject as a guide to authorities afterwards 
independently consulted by the author of another book on tho same 
subject. • 

(iv) Using one book on a given subject for the purpose of ohecking tho 
results independently arrived at by the author of another book on the 
same subject. [See Digest of tho Law of Copyright, by Sir James 
Stephen, Copyright Commission, 1878, p. lxx; cited in Oldfield’s 
Law of Copyright, p. 57.] X 

(3) Law digests. 

~~ln 1896, in Mead v. West Pub. Co., concerning rival annotated editions of 
• “ Stephen on pleading,” then out of copyright, where the defendant’s 

editor admitted having flipped tho text from the complainant’s edi- 
tion and having obtained some ideas or suggestions from it, Judge 
Lochren, in the United States Circuit Court in Minnesota, held that 
there was no infringement because non-copyright matter could not be 
protected in a copyright work from suoh clipping, because the defend- 
ants’ notes weve original even though suggested from the other, and 
because the few errors and citations in common were immaterial since 
there were many new citations and the work was on the whole the 
result of original research. Bowker’s Copyright, p. 257. X 

2 t — “Any person . * 9 

Any person- Company. 

Any person includes company. Marsills v. Gibbons, (1874), LR. 9 Ch. 518 ; 
Mclean v. Moody, 20 Sees. Gas. 1154. Z 
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3.- M Print . /. .proprietor thereof.” 

Translatiorw— Copyright. 

(a) Translations are not copies, and the defenc^nt by translating the books had 

# not infringed tho plaintiff’s copyright. 19 B. 557. See however 

16 P.R. 1883, noted under S. 5, supra t which is in accordance with 
tho English rulings. A 

(b) A person who translates a book into another language is not thereby guilty 

of an infringement of copy-right. 14 B. 586. But see 15 P.R. 1893. B 

(c) S. 7 of Act XX of 1847, says 44 If any person shall print or cause to be 

printed, either for sale or exportation, any book in which there shall 

be subsisting copy-right shall be liable, etc., etc.” 14 

B. 586, 589. . C 

(d) The use of the words 44 print or cause to be printed” only, and the omission 

of the word “translate” appears very important, considering the 
doubts that|the Act was intended to remove. (Ibid). D 

# ( e ) No definition of the term “ book” is given in the Act. (Ibid). E 

(/) The definition given in 5 and G Vic., c- 45, does not mention translation. 

(Ibid). ’ F 

( g ) It is apparent that a translation and a copy stand on different footings; on 
the former the skill and time and labour of another have been 
employed, and a book has been produced available for adifferent class 
or race of readers. .There is not necessarily any competition between 
the two.’ Under English law it appears that a translation has beeri 
always considered to be an original coinposition . It was on this view 
of the Law that Wyatt v. Barnard , (3 V. & B., 77) was decided. 
(Ibid.) ; Cf. 15 P.R. 1893. . G 

4.— "Suit.” 

(1) Almanac— Burden of proof— Injunction. 

In a suit for injunction onjthe ground of infringement of plaintiff’s copyright in 
an almanac published by him, it was found that the tables given in 
tho parties’ almanacs tallied, except as regards minutes and seconds 
that tho calculations were admittedly worked out on what are known 
as Makrand and, that thore were other almanacs which resembled the 
defendants. Held that these findings were not sufficient to establish 
piracy on the part of the defendants. 95 P.L.R.1910«=8 Ind. Cas. 
497. . , H 

Held also, that the fact that in previous years the defendants obtained inform- 
ation for their al manafca from plaintiff on payment of money did 
not affect the case. The weakness of the defence does not make up 
for want of proof of the allegation of the plaintiff. (Ibid). I 

(2) Infringement may be restrained by injunction. 

See 13 B. 358. , < J 

(3) Injunction. 

9 —must be applied for promptly and there must be no unnecessary delay. 

Mawman v. Tegg, (1826), 2 Russ. 355 (393). K 

(1) Profits of infringement. 

It is immaterial that the. have been large or small. Nicole v. Pitmdn , 

(1884), 26 Ch. D. 374 (379J. ^ L 
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, 4.— “Suit "—(Concluded). 

(5) Part clearly Infringed. 

Where part of work is cleariy infringed, an injunction will be granted by the 
Court without” waiting till the whole amount infringed is ascertained* 
Smith v. N.S.W . Ry. Co., 23 L.J. Ch. 662. M 

(6) Infringement of copyright— Suit for injunction. 

A suit for injunction to restrain a piracy of Copyright by the sale of a book, 
published more than a ye*r before suit, is not barred by S. 26, cl. 46, 

• 5 and 6, Vic. or by Art. 40, Soh. II of the Limitation Act, 1908. 

17 C. 961. - N 

N. B. — Suits for compensation for infringing Copyright are governed by 
Art. 40,. Limitation Act, 1908. 

5.— *' Local Court. 99 

(1) Copyright— What constitutes— Infringement of— Jurisdiction in cases of. 

The plaintiff having translated into Bengali a book which had been anony- 
moubly published in English, published it as his own with*a fow 
corrections and additions, and registered such Bengali book a9 his 
under Act XX of 1847. The defendant published the same book 
literatim ct verbatim under a different title At the hearing defendant 
raised two issues, one as to the jurisdiction of the Small Cause Court 
to entertain such an action, and another as to whether or not plaintiff 
was entitled to the copyright cj the work, The Judges of the Small 

• Cause Court differing on the question of jurisdiction, the whole case 

was referred to tho Supremo Court, when it was held — 

1st— that by Act IX of 1850, which was passed after the Copyright Act, the 
Small Cause Courfhad power to try such suits where the damages 
claimed did not exceed 500 rupees ; and 

2nd — that the plaiutiff had such a copyright in his book as entitled him to 
maintain the action. Gasper 182=2 I. D., O. 8. 949. O 

(2) Infringement of Copyright - Jurisdiction of Small Caus Court— Damages not to 
exceed Rs. 500. 

(l) According to the literal reading of S 7, the person infringing a copy- 
right, if ho’offends within the local limits of the jurisdiction of any 
Court of Judicature established by Her Majesty’s Charter, is rendered 
• liable not to an action generally but to au action in such Court. 
31. D., O. 8. 762 (764) P 
(ii) But the real meaning of the section is that if a person infringes a copyright 
he shall be subjected to an Action for damages. (Ibid), Q 

(ii!) Such action, if the infringement take? place within the looal limits of a 
Court of judicature established by Her Majesty’s Charter, to be 
brought in such Court. (Ibid). R 

• ^iv) From the time of passing the Copyright Aot up to the time of the passing 
of Aot IX of 1850, it is clear that an action for an infringement within 
the looal limits of the Supreme Court of Judicature could have been 
brought only in such Court. (Ibid). S 

(v) But by the Aot IX of 1850, which was passed aftef the Copyright Act, the 
Small Cause Court has acquired jurisdiction in all suits for damages 
not exceediag hs. 500, unless suoh suit falls within the proviso of 
S. 37. (Ibid). T 
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5.—“ Local Court.”— (Continued). 

(vi) The Small Cause Court has jurisdiction to try suits lor damages not ex- 
ceeding Rs. 500 for the infringementiof a copyright. {Ibid). U 

(3) Suit Tor infringement of copyright— Jurisdiction of Small Cause Court. 

(a) The Copright Act XX of 1847 had, in effect, provided in S. (7) that, “if 
any person infringed a copyright, the offender, if the offence was com- 
mitted within the local limits of the jurisdiction of any of the 
Chartered High Courts, should be liable to anv action in such Court ; 
and that, if he offended in any other part of the British territories, 
he should bo liabld to a suit in the highest local Court exeroising 
Original Civil Jurisdiction “ 7 C L.R. 471 (473) = 6 0. 499. Y 

M “ That being the law in 1847 the Presidency Small Cause Courts Act was 
passed in 1850, giving the Small Cause Court exclusive jurisdiction in 
all suits for damages up to a certain amount ; and Sir Barnes Peacock 
and tho other Judges held in Gasper 185 that by that Act the juris- 
diction which had been given to the High Court by the Act of 1847 was 
transferred to the Small Cause Court in suits up to the prescribed 
amount for infringement of copyright.” {Ibid). W 

(c) “ By that decision, which appears to be quite correct, the Courtis of course 

bound. And by a parity of reasoning the Mofussil Small Cause 
Courts, when they were established in 1865, obtained exclusive 
jurisdiction in the mofussil to try suits for damages for infringement 
of copyright up to af certain amount.” (Ibid). X 

(d) “ But since these Small Cause Court Acts were passed', S. 7 of Act XX of 

1847 has been amended by Act XII of 1876, and that section now m 
effoct runs thus : — 

“ If any person shall infringe any copyright, the offender shall be liable to a 
suit in thehighest local Court exercising Original Civil Jurisdiction 
Ibid. X-l 

( e ) “ As therefore, by the Act of 1865, the Legislature transferred the jurisdic- 

tion in cases for infringement of copyright up to certain amount from 
the District Court to the Small Causo Courts, so that Act of *1876 has 
retransferred the jurisdiction in such suits back again to the District 
Court.” (Ibid). % Y 

(f) “This appears to be the plain meaning of the Legislature, and it is certainly 

founded on muoh good reason ; for these suits for infringement of 
copyright involve questions of great difficulty, and should be tried by 
the Court most competent t!b deal with them.” (Ibid). Z 

(g) “ It appears to be that the gection as altered must be regarded as a fresh 

enactment of the Legislature, and this being so, there Cfyi be doubt 
that the intention of the Legislature is that these cases arising in the 
mofussil Bhould now be tried in the Court exercising the highest 
Original Civil Jurisdiction, which, in the present instance, is the 
Court of the District Judge ” (Ibid). «A 

(A) So all suits in the mofussil for infringement of copy wright must be brought 
in the Court of the Judge of the district. (Ibid), B 

(4) Copyright, infringement of— S. 8 and 6 Yic. C. 48- Jurisdiction - Order for books 
sent from Bombay.to Delhi— Value payable post. 

The plaintiffs were publishers in London. The defendant carried on a printing 
and publishing business at Delhi. Between the years 1669 and 1891, 
the defendant translated certain English works (e. g. Todhunters’s 
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' 5.—“ Local Court. (Concluded). 

Mensuration, Barnard Smith’s Algebra, eto.) into the Urdu language 
for the use of^ative students and sold and distributed copies of such 
translations in various p*rts of India. The plaintiffs alleged they 
were the proprietors of the copyright in the said books, and they 
sued in Bombay for a declaration of their ownership, and that the said 
books printed and sold by the defendant were an infringement of the 
said copyright and for an injunction, etc. In June, 1894, the plain* 
• tiffs’ agent who was then in India, instructed the Bombay firm of 

Sunder Pandurang to send an order for copies of the translations pub- 
lished by the defondant, The firm accordingly v^roto a lotter to the 
defendant at Dolhi requesting him to send the books to Bombay by 
value payable post, which the defendant did and he received the 
amount from the post office at Delhi. The defendant, pleaded ( inter 
alia i that the High Court of Bombay had no jurisdiction, and bo 
denied that he infringed the plaintiffs’ copyright. 

field, that no part of the plaintiffs’ cause of action arose in Bombay so as to 
give them a right to suo under cl. 12 of the Letters Patent. The act 
of Sunder Pandurang in paying for and receiving the goods formed no 
part of the defendant’s offence, which was completed when he posted 
the books at Dolhi. 19 B. 557. C 

(5) Infringement at Lahore— Defendant a resident of Lahore -Demand for surren- 
• der at Aligarh - Jurisdiction of the Court at Aligarh to entertain suit. 

(a) A suit for infringement of copyright can be brought only in the Court with- 

in the local limits of whose jurisdiction the cause of action arises or 
the Court within whose limits the defendant resides. 7 A.L J. 923 
=*7 Ind. Cas. 101. D 

(b) The defendant, a resident of Lahore, printed a book in which the plaintiff 

alleged ho had a copyright. The plaintiff resided at Aligarh where ho 
instituted a suit for damages. Held that tbo cause of action arose at 
Lahore and the Court at Aligarh *iad no jurisdiction to entertain' the 
suit. (Ibid), E 

8. * * * * * Id any suit or action brought in any of 

" the Courts cf Judicature established by Her 

by N °defendant giV to Majesty’s Charter under the provisions of this Act 
plaintiff in suit for against any person, for printing any such book 
right! 8m8 G ° Py * or sa ^ e » or exportation, or for selling, pub- 
lishing or exposing to sale 1 or hire, or causing to 
be sold, published or exposed to sale or hire, or for having in his 
possession for sale or hire, any such book so unlawfully printed, the 
defendant, on pleading thereto, shall give to the plaintiff a notice a 
in writing of any objections on which he means to rely on the trial 
of such action ; 

and if the nature of his defence be that the ‘plaintiff in such 
action was not the author 'or first publisher of the book in which he 
shall by such action claim Copyright, or is not the proprietor of the 
76 G 
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Copyright therein, or that some other person than the plaintiff was 
the author or first publisher of such book, or is the proprietor of the 
. Copyright therein, th/n the defendant shall 

Particulars to be .. . , ,, , ,, » . 

statedinnoticewhcn specify m such notice the name of the person 
denied* plaintiff 18 who he alleges to have been the author or first 
publisher of such book, or the proprietor of the 
Copyright therein, together with the title of such book, and the 
time when and the place where such book was first published ; 

otherwise 'the defendant in such action shall not, at the trial or 
hearing of such action, be allowed to give any 
L fleet of omissi o n . ev j^ ence that the plaintiff in such action was not 

the author or. first publisher of the book in which he claims such 
Copyright as aforesaid, or that he was not the proprietor of*the 
Copyright therein, and at such, trial or hearing no other objection 
shall be allowed to be made on behalf of such defendant than the 
objections stated in such notice, or that any other person was the 
author or first publisher of such book, or the proprietor of the Copy- 
right therein than the person specified in such notice, or give in 
evidence in support of his defence any other book than one substan- 
tially corresponding in title, time and place of publication, with the 
title, time and place specified in such notice . 1 

(Notea). 

(1) Legislative changes. 

The words “ And it is hereby enacted that after the passing of this Act ” were 
repealed by the B&pcaling Act, 1874 (XVI of 1874). ~ F 

(2) Seot ion— Source 

i 

C/. the Copyright Act, 1842 (5 & C Viet., o, 45), S. 16. 

See the following English Cases :—Hale v. Bradbury , (1879) 12 Ch. D. ,886 ; 
Wame & Co. v. Seebohm^ (1888) 39 Ch. D. 73 (83) ; Muddock v. 
Blackwood , (1898) 1 Ch. 58. G 

I.— 1 * Exposing to sale." 

Offer for sale— Expose for sale. 

(a) A person who quotes an approximate price for a copyright work in the 

negotiations for salo does not “ offer for sale.” Wolff v, W<pd> (1990>, 
Times, Oct. 31, p. 5. H 

(b) (i) Nor does he “ expose for sale ” if he canvasses for order and shows an 

infringing copy of a book. Britain v. Kennedy , (1902) 19 T.L.B. 
122/ 1 

(ii) Producing a sample work of sculpture and asking for orders in acoordanoe 
with it is not an exposing for sale. (Ibid). * j 
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2.-“ Notice.” 


Registration of .oopyrlght— Proprietorship dlsputed-Notice-Act XX of 1847, 
B. 8— Praotice— Procedure^ 

• 

The plaintiffs had registered tbemselves as tho proprietors of the Copyright in 
i the books in question both in London and in India. The defendant 
had not given notice of his intention to dispute the plaintiffs’ copy- 
right as required by S. 8 of Act XX of 1847. 

Held that the plaintiffs’ copyright in the books had been established. 19 B. 
557. • . K 

. 9 * ****** In any such suit or action as last afore- 
said brought in any Zila Court or other local 

Particulars to be Court as aforesaid the defendant shall state in his 
stated in defendant’s „ . , . 

answer to suit. answer all such matters as he means to rely on, 

• and which by the last preceding section the de- 

fendant in any suit or action brought in any of the Courts of Judi- 
cature established by Her Majesty’s Charter is required to give 
notice of in writing ; otherwise such defendant shall be subject to 

the same consequences for any omission in his 
Effect of omission. . . . , , , „ 

# answer as a defendant is made subject to by the 

last preceding section fo* any omission in his notice. 


tin ency- 
clopedia, review, 
etc. ^ 


(Note). 

Legislative changes. 

The words “ And it is hereby enacted that, after tho passing of this Act ” were 
repealed by the Repealing Act, 1874 (XVI of 1874). L 

10. * * * * When any .publisher or other person 

shall, within the said territories, before or at the 
time ef the passing of this Act, but after the pass- 
ing of the said Act of Parliament, 3 & 4 Wm. IV, 3*4 Wm. 
• cap. 85, haye projected, conducted and carried 
on, or shall hereafter project, cohduct or carry on, or be the pro- 
prietor of any encyclopaedia, review, magazine, periodical work or 
work published in a series of books or parts, or any book whatso- 
ever, and shall have employed or shall employ any persons to com- 
pose the same, or any volumes, parts, essays, articles or portions 
thereof, for publication in, or as part of, the same, and such work 
volumes, parts, essays, articles or portions shall have been, or shall 
hereafter be, composed under such employment, on the terms that 
Copyright therein shall belong to such proprietor, projector, pub- 
lisher or conductor, and paid for by such proprietor, projector, pub- 
lisher or conductor, 
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the Copyright in every such encyclopaedia, reviev^ magazine, 
periodical work and work published in a series of books or parts, 
and in # every volume, part, essay, article ^hd portion so composed 
and paid for, shall be the property of such proprietor, projector, 
publisher or conductor, who shall enjoy the same rights as if he 
were the actual author thereof, and shall have such term of Copy- 
right therein as is given to the authors of books by this Act, except 
only that in the case of essays articles or portions forming part 
of and first published in reviews, magazines, or other periodical 
works of a like nature, after the term of twenty-eight years from 
the first publication thereof respectively, the right of publishing the 
same in a separate form shall revert to the author for the remainder 

of the term given by this Act : 

< • 
Provided always, that during the term of twenty-eight years 

Consent of author said proprietor, projector, publisher or 

to publication conductor shall riot publish any such essay, article 
smgly< or portion separately or singly without the 

consent previously obtained of' the author thereof or his assigns : 

Provided also, that nothing herein contained shall alter or 
Employe’s right ’ a ^ ec l i the right of any person who shall have been 
to publish separate- or shall be so employed as aforesaid, to publish 
. any such his composition in a separate form, who, 
by any contract^ express or implied, may have reserved or may 
hereafter reserve to himself such right ; but every author reserving, 
retaining or having such right, shall be entitled to the Copyright in 
such composition when published in a separate form according to 
this Act, without prejudice to the right of such proprietor, projector, 
publisher or conductor as’ aforesaid. 


Legislative changes. 


(Note), 


The words “ And it is hereby cftiacted that” wore repealed by the Repealing 
Act, 1874 (XVI of 1874). . H 


11. * * * * * The proprietor of the Copyright in any 

encyclopaedia, review, magazine, periodical work 
tor of Copyright on or other work published in a series of ‘books or 
registry ° ntry m parts shall be entitled to all the benefits of the 
registration in the office of the Secretary to the 
Government of India for the Home Department, under this Act, on 
entering in the said Book of Registry the title of such encyclopaedia, 
review, periodical . work or other work published in a series 
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of books or parts, the time of the first publication of the first volume, 
number or paitf thereof or of the first volume, number or part first 
published after the passing of this Act, in any such work which shall 
have Seen published heretofore, and after the passing of the said Act 
of Parliament, 3 & 4 Wm. IV, cap. 85 , and the name and place ofj^^Ys?' 
abode of the proprietor thereof and of the publisher thereof when 
such publisher shall not also be the proprietor thereof. 


(Note). 

Legislative changes. 

The words “And it is hereby enacted that ” were repealed by the Repealing 
Act, lfi74 (XVI of 1874). H 

12. * " * * * All copies of any book wherein there shall 

, be Copyright 2 , and of which entry shall have 
Proprietorship of \ _ . _ / 

copies of hook lilc- been made in the said Registry Book, and which 

gaily printed. i shall have been unlawfully printed without the 

consent of the registered proprietor 3 of such Copyright in writing 

under his hand first obtained shall be deemed to be the property of 

ttie proprietor of such Copyright and who shall be registered as such; 

and such registered proprietor shall, after demand thereof in 

writing 4 , be entitled to sue for and recover the same or damages 5 

for the detention thereof. 


(Notes). 

(1) Legislative changes. 

The words “ And it is hereby enacted, thaf ” were repealed by the Repealing 
Act, 1874 (XVi of 1874). ’ 0 

(2) Scope of section. 

Scmble— This section applies as much to the innocent possessor of a pirated 
copy, as to the printer and publisher in possession of a whole edition 
of pirated copies of a boolt and the same duty is cast upon both, 7 A.L. 
J. 923=7 Tnd. Can. 101. , P 

“ Proprietorship of copies of book iiiegally printed. 

(1) Delivery by person in possession of pirated copies of book. 

8. 12 of tho India Copyright Act, 1847, does not require a person in possession 
of pirated copies of a book to delivor them to the proprietor of the 
copyright at any place selected by the latter. The place of residence 
of tho person making the demand is besides the question. 7 A.L.J* 
923 “7 Ind. Cas. }Q1. 0 

(2; Copies to be delivered. 

The copies printed and published must be delivered up. Mansell v. Valley 
Printing Co .. (1908) 1 Ch. 567. R 
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2— u Book. .....copyright.” 

(1) Copyright in 4 selection ’ of poems. * 

f There i 3 copyright in a ‘ selection ’ of poems. f The true principle applicable to 
cases of this kind is, that one person is not at liberty to use 6r avail 
himsolf of the labour, which another has been at for the purpose of 
producing his work, that is, in fact, merely, to take away the result 
of another man’s labour, or in other words his property. 17 C. 951. S 

(2) Successive issues of “ selection ” of poemB, nature of. 

In the absence of any reason to suppose tho contrary it is reasonable to assume 
that successive issues of a book of tho kind, known as “selection ” of 
poems, undor the same namo, arc substantially the samobook. (Ibid). T 

3.—" Registered proprietor. 99 

(1) Registry not showing assignment by author to publishers the proprietors of a 
book. 

• Where it was contended that the author of a book, in whom the copyright vfould 
prima facie be, being one person and the property being registered in 
the name of the publishers and proprietors of the book, the registry 
was bad because it did not show an assignment to them, held, that it 
was not necessary that the registry should show an assignment of the 
copyright by the author to the publishers. 17 C.951. [D., 29 M. 292] . U 

(3) Registration not containing individual names and addresses of the partners iq 
the Arm-Effect. 

The Registration was not bad because it contained tho firm and businoss 
address of tho plaintiffs (the publishers and proprietors of the book), 
and not the individual names and addresses of the partners in tlio 
firm. 17 0. 951. Y 

* 

4. '—"After demand thereof in writing. 99 

ENGLISH LAW AND INDIAN LAW. 

{i\ English Law. 

Under the Copyright Act of 1842, provious demand in writing was necessary. 
This no longer seems to be the case. See S. 7 of the English 
Copyright Act of 1911. 

(ii) INDIAN LAW. 

The registered proprietor is entitled to sue for and recover, after demand in 
writing. ,, W 

5.—* 4 Proprietor damages . 99 

Ancient religious works annotated— Copyright— Infringement— Suit for injunction 
and damages -Aot XX of 1847, S. 12. 

In 1884, the plaintiff published a new and improved edition of an old religifius 
Sanskrit work, called 44 Vrtraja ” on religious observance. In this 
edition, the old materials had been completely re-cast and re-arranged 
, and valuable footnotes also had been added with the assistance of 

Sanskrit Pundits. The copyright of this work was registered by the 
plaintiff in 3885* The defendants in 1886 brought out an edition of 
... the same work and registered it. This edition contained' the same 

„ alterations,, omissions and additions, and the same footnotes as were 
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8s. 12 &48]| Act XX of 1847 (the Indian copyright act). 


5 “ Proprietor . . . damages. ’ ’—(Concluded) . 

contain od in the plaintiff’s edition, except some immaterial changes, 
The plaintiff alleging that his copyright had boon infringed, prayed 
that an injunction may be issued to the defendants restraining them 
from selling their unsold copies of their books and for damages. 

Held ; granting the injunction, that the defendants had not gone to original 
sources to get their material, but had simply appropriated the labour 
and industry of a previous compiler (plaintiff) with an existing copy- 
right. The plaintiff’s edition containing now arrangement of old 
matter will have a right to the protection afforded by tho law of 
copyright. (Ibid). 

• 

Held also that the plaintiff was entitled to demand from tho defendant an 
account of the net profits made by him by the sale of tho plaintiff’s 
books, although Ss. 12 and 13 of Act XX of 1817 provide that tho 
plaintiff, m such a case, is only permitted to rocover his books or 
damages for their detention since the results of the accounts will be 
to give to the plaintiff what he could have obtained as damages tinder 
the section. (Ibid). X-Z 


Right of Copyright 
proprietor to sue for 
and recover copies or 
damages. 1 


13. * * * * * If the case be within the jurisdiction of 

any of the Courts of Judicature established by Her 
Majesty’s Charter, such registered proprietor shall 
be entitled to sue for'and recover such copies or 
damages for the detention thereof, in an action of 
detinue from any party who shall detain the same, or to sue for and 
recover damages for the conversion thereof in an action of trover ; 
and, * * if the case be within the jurisdiction of any Zila 

Court or other local Court as aforesaid, the registered proprietor 
shall be entitled to sue for and recover such copies or damages for 
the detention or conversion thereof, in sfleh form as is in use in the 
said Zila or other local Courts for the recovery of specific personal 
property or damages for* the detention or conversion thereof. 


• (Notes). 

Legislative changes. * 

The words “And it is hereby enacted Jbhat ” at the beginning of tho section 
were repealed by Act XVI of 1874. 

The word “ that ” was repealed by the Repealing Act, 1876 (XII of 1876). A 

/.— “ Right of copyright. . . . copies or damages. 9 ’ 

Damages. # 

(a) — may be recovered for infringement and it is not necessary to prove 

special damage. Exchange Telegraph Co. v. Gregory Co., (1896) l Q. 
B. 417 (463). . ® 

(b) While damage actually suffered need not be shown to obtain an injunction, 

the Court must' be satisfied that damage is likely to result. Tinsley 
v. Lacy t (1818) 1 Hem. & M. 747. 0 
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Act XX ot 1847 (the Indian copyhIgj®& act), /f , [8. 14 

14.. ***** No proprietor of Cdpyright ffn any book 

first published after the passing of the said Act 

Entry in registry 0 f parliament, 3 & 4 Wta. IV, c. §5, shall main- 
to be made before 1 . , , . . ♦ . ^ . . 

Copyright proprietor tain, under the provisions of this Act, any Action 

can proceed under or 8U j fc ^ ] aw or j n equity, or any summary 

proceeding 1 in respect of any infringement of 

such Copyright, unless he shall before commencing such ^action, suit 

or proceeding, have caused f an entry to be made in the Book of 

Registry 2 at the office of the said Secretary of such boob, pursuant 

to this Act : 

3 Provided always that the omission to make such entry shall 

not affect the Copyright in any book, nor the right 

% . . , to sue or proceed in respect of the infringement 

Omission to make 17 L . « 

entry not to affect thereof, except the right to sue or proceed. 4 m re- 

Copv right, etc. spect of the infringement thereof under the provi- 

sions of this Act. 


Legislative changes. 


(Notes). 


The words “ And it is hereby enacted that” were repealed by Act XVI <A 7 
1874. ^ ‘ D-P 


“ Summary proceeding . 99 

Summary proceeding— Meaning. 

The summary proceeding mentioned in S. 14 of Act XX of 1847 means the 
suTnmary proceeding mentioned in S. 6 of the Act. 2 C.L.J. 511 = 
10C.W.N. 134 = 33 0. 571. 0 

2.— 1 Entry Book of Registry. 9 * 

(1) Registration, only a condition precedent to the right to sue. 

The title to Copyright is complete before registration, which is only a condition 
procedont to the right to sue. Whore the defendant published the book, 
before the registration of the copyright in tho plaintiffs* ’ name, held , 
that the right of action is not lost to the plaintiffs. (17 0. 951). H 

(2 Copyright registered and subsisting— Piracy. 

According to the law prevailing in England, there is no right to sue 
on account of piracy in the caso of a book which has bedn published, 
except where the copyright has boon registered and subsists under 
statutory provisions ( Copinger on “Copyright” and Macklin v. 
Richardson and Goubiand v. Wallace , 7 Ruling cases, 66, 67, JO, 
128, R.) 29 M. 292. • I 

J.— “ Provided in this Act. 99 

(1) Proviso— Effect— Published works. 

(a) The provi^b to 8. 14 of Act XX of 1847 does not, in substance, differ from 
the proviso in the English Act. (5 & 6 Viet., o. 45, 8. 24), 
(Ibid). J 
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Sb. 14 tS 1£| Act XX of 1847 (the Indian copyright aot). 

3. —“Provided in this Act' '-(Concluded). 

(b) The effect of it is to protect copyright in unpublished works as also' copy- 

rights where 'there is registry under the statute in the caRfj of pub- 
« lished works inclusive of cases in which there has boon registry 

before the suit, though after the infringement complainod of. (Ibid ). K 

(c) So, thero is no protection of copyright in published works in India, unless 

it is registered under Act XX of 1847 or Act XXV- of 186,7. (17 C. 951 , 
D.) (Ibid). ‘ L 

•(d) Where the author of an almanac applies for registration under the Act of 
1867 but tho Registrar refuses to register on the ground that the 
almanac is excmptod from registration by a tiotification by the 
Government of India, this is not equivalent to registration. (Ibid). M 
(2) Proprietor’s name not registered at the time of proceeding. 

(а) A proprietor of the Copyright of books, whose name has not been entered in 

the Book of Registry at the Office of tho Secretary of the Homo Depart- 
ment of India at the timo tho proceeding - is commoncod, is precluded 
by S. 14 of the Act from maintaining an application to have tho name 
of a person oxpungod from the Catalogue of Books at Bombay, the 
proceeding being one in respect of an infringement. 2 O.L.J. 511=* 
10C.WN. 134 = 33 C. 571. N 

(б) The proviso to that section, namely, “that the omission to make such 

entry shall not affect the Copyright in any book except the right to 
sue or procoed in respect of tho infringement thoroof under tho provi- 
# sions of this Act,” gives support to that view. (Ibid). 0 

18 . ****** If any action or suit shall be com- 

Plea by defendant mence ^ or brought in any of the Courts of Judica- 
and special evidence ture established by Her Majesty’s Charter against 

done 0 undL f Act h De- any person or persons whomsoever, for doing 
fondant to have full or causing to be done anything in pursuance of 
this Act, the defendants defendants in such action 
may plead the general issue and give the special matter in evidence ; 
and if upon such action *a verdict shall be given for the defendant or 
the plaintiff shall become non-suited or discontinue his action, then 
the defendant shall have and recover his full costs, for which he 
shall have the same remedy as a defendant in any case by law hath 
in the said last-mentioned Courts. # 

• (Notea). 

Legislative changes. 

Certain formal words, which wore repealed by the Repealing Act, 1874 (XVI of 
1874), pare omitted. P 

* 10. ****** All * * * * indictments, inform- 

. f ations and other criminal proceedings for any 

criminal proceed- offence which shall be committed against this Act 

Act f ° r breaoh of shall be brought, sued and commenced within 
twelve calendar months next after such offence 

cominitted^or _else the „ same sh&ULbe void. and. of .none^affedu 

77 E 
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58 Aot XX of 1847 (the Indian copyright act), jjfls. 16 ft 17 

(Not**). * 

Legislative changes. 

♦Certain formal words, repealed by the Repealing Aot, 1874 (XVI of 1874), are 
omitted. * 

The words “actions, suits, bills,” after “All” were repealed by Soh. I of 
the Indian Limitation Act, 1871 (IX of 1871). Q 

17. [Saving of pre-existing rights .] Repealed by Act XIV of 
1870 . 

SCHEDULE. 

4 No. 1. 

Original Entry of Proprietorship of Copyright of a Book . 


1 

Tigio of making 
ttye Entry. 

Title of 
Book. 

1 

Name of the 
Publisher and 
Place of 
Publication. 

Name and Place 
of abode of the 
Proprietor of the 
Copyright. 

Date of first 
Publication. 


i 



i 



No. 2. 

Form of Entry of Assignment of Copyright in any Book previously 

registered . 


Date of Entry. 


Title of Book, 


Assignor of the Assignee of the 
Copyright. Copyright. 


(Set out the title hf the 
book and refer to the 
page of the Registry 
Book in which the origi- 
nal entry of the Copy- 
right thereof is made.) 
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BRITISH COPYRIGHT ACT, 1911. 

(1 AND 2 GEORGE V., CHAPTER 46). 

CONTENTS. 

PA’RT I. — Impkhial Copyright. 

Mights. 

1. Copyright. 

2. Infringement of Copyright. 

3. Term of Copyright 

4. Compulsory licenses. 

5. Ownership of Copyright, &c. 

Civil Remedies. 

6. Civil remedies for infringement of Copyright. 

7. Rights of owner against persons possessing or dealing with 

infringing copies, Sec. 

8. Exemption of innocent infringer from liability to pay 

damages, &c. 

9. Restriction on remedies in the case of architecture. 

10.. Limitation of actions. * 

Summary remedies. 

lit Penalties for dealing with infringing copies, &c. 

12. Appeals to quarter sessions. 

13. Extent of provisions as to summary remedies. 

Importation vf Copies. 

14. Importation of copies. 

Delivery of Books to Libraries. 

• 15.' pelivery of copies to British Museum and other libraries. 
Special Provisions as to certain Works. 

16. Works of joint authors. 

17. Posthumous works. 

18. Provisions as to Government Publications. 

19. Provisions as to mechanical instruments. 
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20. Provision as to political speeches. 

21. Provisions as to photographs. t « 

22. .Provisions as to designs registrable, under 7 Edw. 7, c. 29. 

23. Works of foreign authors first published in parts of His 

Majesty’s dominions to which Act extends. 

24. Existing works. 

Application to British Possessions. 

25. Application of Act to British Dominions. 

26. Legislative powers of self governing dominions. 

27. Power oi Legislatures of British possessions to pass supple- 

mental legislation. 

28. Application to protectorates. 

PART II. — International Copyright, 

29. Power to extend Act to foreign works. 

30. Application of Part II to British possessions. 

PART III.— Supplemental Provisions, 

31. Abrogation of common law rights. 

32. Provisions as to Orders in Council. • 

33. Saving of university copyright. 

34. Saving of compensation to ceitaiu libraries. 

35. Interpretation. 

36 . Repeal. 

37. Short title and commencement. 

C 

SCHEDULES. 

First Schedule . — Existing rights. 

Second Schedule . — Enactmeuts repealed. 



THE COPYRIGHT ACT, 191 I*. 

(1 AND 2 GEORGE V., CHAPTER 46). 

An Act to amend and consolidate the Law relating to Copyright. 

( 16 th December , 1911 ). 

Be it enacted by the King’s Most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the authority of the same, 
as follows : — 

(Notes). 

“ The Copyright Act , 79//.” 

(1) The New Copyright Law— Copyright Act, 1911. 

This new code is propounded hy Mr. Sydney Buxton, as President of the 
Board of Trade. The Law Journal. K 

(2) Commencement of Act. * 

The Act came into operation on the 1st of July, 1912. B 

(3) Changes in substantive law of copyright. 

The changes in the substantive law of copyright are many and far-reaching — 

(i) A uniform term of life and fifty years has been established for all species 

of copyright instead of the varying fcorms hitherto prevailing ; 

(ii) Performing right is merged in the author’s copyright ; 

(iii) Architectural works for the first time receive the same protection - as 

• other works nf art ; 

(iv) Wordless plays, ballets, cinemotographs, and musical records have become 

subjects of copyright The Law Journal. 

(v) The right begins to run from the making of any work, so that it will 

extend also to work unpublished. [Ibid). 

(vi) Authors, or rather their legal personal representatives, get the benefit of a 

4 double term,’ the second »half of the 50 years’ term after death 
, being unassignable except by will. 

(vii) And per contra the system of 1 compulsory lioense ’ is introduced by the 

provision that during the last twenty-five years any person may 
reproduce a work without consent, ou payment of a small-fixed 
royalty. [Ibid). 

(viii) Some longstanding grievances and anomalies are, at the same time, 
removed— the author of a novel will, in future, have the exclusive 
right of dramatising and translating it, and, conversely, the writer of 
a play will have the right of novelising it. [Ibid). > 

fix) Works of art are no longer capable of reproduction (without consent of 
the proprietor) as tableaux vivants or 4 living pictures.’ 
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(x) The composer of a musical composition will have the right? (subject to some 

exceptional privileges given to makers of gramaphdnes) of adopting 

his composition for use upon mechanibal instruments. (Ibid), 

• * 

(xi) New anomalies and difficulties are, indeed, introduced, asinthe*case of 

these same privilegia for traders in musical records, the provisions as 
to joint-authorships and commissioned works, and the more serious 
powers of exclusive and separate legislation given to the self-governing 
Dominions. (Ibid). G-H 

c 

(4) Points commending the Act. 

But what"will oertainly commend the Act, generally, is its abolition of the 
futile system of registration, which has hitherto been such a pitfall in 
the way of aggrieved owners of copyright, the simplification and exten- 
sion of the remedies for infringement, and, above all, the grant of all 
these new rights and advantages to the present proprietors of copyright, 
with tho free grant to the original authors of the extended term un- 
affected by any existing assignments. (Ibid), * I 

(5) Conclusion. 

These are great boons, for which we are indebted largely to the work of Sir John 
Simon, who stood sponsor with Mr. Buxton for the Act. (Ibid). J 


PART I. . 

IMPERIAL COPYRIGHT. 

Bights. 

1. (1) Subject to the provisions of this Act, copyright shall subsist 

Copyright. throughout the parts of His Majesty’s dominions to 

which this Act extends for the term hereinafter men- 
tioned in every original literary dramatic musical and artistio work, if — 

(a) in the ease of a published work, tlje work was first publish- 

ed within such parts of His Majesty’s dominions as aforesaid ; 
and f 

(b) in the case of an unpunished work, the author was at the 
date of the making of the work a British subject or resi- 
dent within suoh parts of His Majesty's dominions as afore- 
said ; 

but in no other works, exoept so far as the protection conferred by this 
Act is extended by Orders in Council thereunder relating to self-govern- 
ing dominions to whioh this Act does nob extend and to foreign coun- 
tries, 

(2) For the purposes of this Act, “ oepyright ” means the sole right 
to produce or reproduce the work or any substantial part thereof in any 
material form whatsoever, to perform, or in the case of a lecture to 
deliver, the work or any substantial part thereof in public ; if the work 



APPENDIX. 


63 


is ud publish®, to publish the work or any substantial part thereofi and 
shall iuolude lbs sole right : — 

• (**) produoe, re-produce, perform, or publish any translation of 
the work ; 

(6) in the case of a dramatic work, to convert it into a novel or 
other non-dramatic work ; 

l g ) in the case of a novel or other non-dramatio work, or of an 
artistic work, to convert it into a dramatic work, by way of 
performance in public or otherwise ; • 

(d) in the oase of a literary, dramatio, or musical work, to make 
any record, perforated roll, cinemotograph film, or other con- 
trivance by means of which the work may be mechanically 
performed or delivered, 

• 0 

and to authorize any such acts as aforesaid. 

(3) For the purposes of this Act, publication, in relation to any 
work, means the issue of copies of the work to the public and does not 
include the performance in public of a dramatic or musical work, the 
delivery in public of a lecture, the exhibition in public of an artistic work, 
hr the construction of an architectural work of art, but, for the purposes of 
this provision, the issue of photographs and engravings of works of sculp- 
ture and architectural works of.art shall not be deemed to be publication 
of such works. 

2. (1) Copyright in a work shall be deemed to be infringed by any 
person who, without the oonsent of the owner of the 
copyright? men ° copyright, does anything the sole right to do which is 
by this Act conferred on the owner of the copyright : 
Provided that the following acts shall not constitute an infringement of 
copyright : 

(i) Any fair dealing with any work for the purposes of priva4ie 

study, research, criticism, review, or newspaper summary ; ' 

(ii) Where the author of an artistic work is not the owner of the 
, copyright therein, the use by the author of any moald, oast, 

sketch, plan, model, or study made by him for the purpose of 
the work, provided that be does not thereby repeat or imitate 
the main design of that work ; 

(iii) The making or publishing of paintings, drawings,' engravings, 
or photographs of a work of sculpture or artistic oraftmanship, 
if permanently situate in a publio place or building, or the 
making or publishing of paintings, drawings, engravings, or 
photographs (which are not in the nature of architectural 

/ v drawings or plans) of any architectural work of art. , ? 
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(iv) The publication in a collection, mainly < compbsed of non- 
copyright matter, bona fide intended for the use, of schools, and 

t so described in the title and in any advertisements issued by 
the publisher, of short passages from published literary Vorks 
not themselves published for the use of schools in whioh copy- 
right subsists : Provided that not more than two of such 
passages from works by the same author are published by the 
same publisher within five years, and that the source from 
which such passages are taken is acknowledged ; 

(v) The publication in a newspaper of a report of a lecture deli- 

vered in public, unless the report is prohibited by conspicuous 
written or printed notice affixed before and maintained during 
the lecture at or about the main entrance of the building in 
which the lecture is given, and, except, 'Whilst the building is 
being used for public worship, in a position near the lecturer ; 
but nothing in this paragraph shall affect the provisions in 
paragraph (i) as to newspaper summaries ; 

(vi) The reading or recitation in public by one person of any 
reasonable extract from any published work. 

(2) Copyright in a work shall also be deemed to be infringed by any 
person who — 

* (a) sells or lets for hire, or by way of trade exposes or offers for 
sale or hire ; or , 

(b) distributes either for the purposes of trade or to such an extent 

as to affect prejudicially the owner of the copyright ; or 

( c ) by way of trade exhibits in public ; or 

( d ) imports for sale or hire into any part of His Majesty’s 

■ dominions to whioh this Act extends, 

any work which to.his knowledge infringes oopyrigbt or would infringe 
oopyright if it had been made within the part of His Majesty's dominions 
in or into which the sale or hiring, exposure, offering for sale or hire, 
distribution, exhibition, or importation took place. 

(3) Copyright in a work shalj also be deemed to be infringed by any 

person who for his private profit permits a theatre or other place of 
entertainment to b£ used for the performance in public of the work without 
the consent of the owner of the copyright, unless he was not: aware, and 
had no reasonable ground for suspecting, that the performance would Joe 
an infringement of oopyright, * 

3. The term for which copyright shall subsist shall, except as other- 
Term of oopyright . . wise ex P ressl y provided* by this Act, be the life of the 
* ' author and a period of fifty years after bis death : 

■ Provided that at any time after the expiration of twenty-five years, or 
in the oase-of a w<ttk ih whioh copyright subsists at the pitting of this Aot 
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thirty years, f?<jm the death of the author of a published work, oopyrighfc in 
the work shallanot be deenjed to be infringed by the re-produotion of the 
work for sale if the person reproducing the work proves that he has given the 
prescribed notice in writing of his intention to reproduce the work, and 
that he ha6 paid in the prescribed manner to, or for the benefit of, the 
owner of the copyright royalties in respect of all copies of the work sold 
by him calculated at the rate of ten per cent, on the price at which he 
publishes the work; and, for the purposes of this proviso, the Board of 
Trade may make regulations prescribing the mode in which notices are to 
be given, and the particulars to be given in such notices, an<f the mode, time 
and frequency ofsthe p’ayment of royalties, including (if they think fit) re- 
gulations requiring payment in advance or otherwise securing the payment 
of royalties. 


• 4. If at any time after the death of the author of a literary, dratnatic 
^ , or musical work which has been published or per- 

Compulsory licen- . . . , . , , „ . 

B09 , formed m public a complaint is made to the Judioial 

Committee of the Frivy Council that the owner of the 
copyright in the work has refused to re- publish or to allow the re-publica- 
tion of the work or has refused to allow the performance in public of the 
work, and that by reason of such refusal the work is withheld from the 
public, the owner of the copyright may be ordered to grant a license to 
re-produce the work or perform t the work in public, as the case may be, on 
such terms and subject to such conditions as the Judicial Committee may 
think fit. 


Ownership of copy 
right, &c. 


5. (1) Subject to the provisions of this Act, the 
author of a work shall^be the first owner of the copy- 
right therein : 


Provided that — 

(а) Where, in the case of an engraving, photograph, or portrait, the 
# plate or other original was ordered by some other person and 

was made for valuable consideration in pursuance of that order, 
then, in the absence of *any agreement to the contrary 
• the person by whom such plate or other original was ordered 
shall he the first owner of the copyright; and 

(б) where the author was in tho employment of some other person 
# under a contract of service or apprenticeship, and the work 

was made in the course of his employment by that person, the 
person by whom the author was employed shall, in the absence 
of any agreement* to the contrary, be the^ first owner of the 
copyright, but where the work is an article or other contribu- 
tion to a newspaper, magazine, or similar periodical, there shall, 
in the absence of any agreement to the contrary, be deemed to 
, 78 1 
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be reserved to the author a right to restrain thg'publication of 
the work, otherwise than as part of. a newspaper, magazine or 
• similar periodical. , 

(2) The owner of the copyright in any work may assign the right, 
either wholly or partially, and either generally or subject to limitations to 
the United Kingdom or any self-governing dominion or other part of His 
Majesty’s dominions to which this Act extends, and either for the whole 
term of the copyright or for any part thereof, and may grant anv interest 
in the right by ^license, but no such assignment or grant shall be valid 
unless it is in writing signed by the owner of the right in respect of which 
the assignment or grant is made, or by his duly authorized agent : 

Provided that, where the author of a work is the first owner of the 
copyright therein, no assignment of the copyright and no grant of any inte- 
rest therein, made by him (otherwise than by will) after the passing of ‘this 
Act, shall be operative to vest in' the assignee or grantee any rights with res- 
pect to the copyright in the work beyond the expiration of twenty-five years 
from the death of the author, and the reversionary interest in the copy- 
right expectant on the termination of that period shall, on the death of 
the author, notwithstanding any agreement to the contrary, devolve on 
his legal personal representatives as part of his estate, and any agreement 
entered into by him as to the disposition of such reversionary interest shall 
be null and void, but nothing in this provisp shall be construed as applying 
to the assignment of the copyright in a collective work or a license to pub- 
lish a work or jmrt of a work as part of a collective work. 

(3) Where, under any partial assignment of copyright, the assignee 
becomes entitled to any right comprised in copyright, the assignee as 
respects the right so assigned, and the assignor as respects thb rights 
not assigned, shall be treated for the purposes of this Act as the owner of 
the copyright, and the provisions of this Act shall have effect accordingly. 

Civil Remedies. • 

6. (l) Where copyright in any Work has been infringed, the owner 
of the copyright shall, except as otherwise provided by 
Civil Remedies^ for Act, be entitled to all such remedies by way of 

right° gmei1 ° °° Py injunction or interdict, damages, accounts, and other- 
wise as are or may be conferred by law for the infringe- 
ment of a right. • 

(2) The costs of all parties in any proceedings in respect of the in- 
fringement of copyright shall be in the absolute discretion of the Oourt. 

(3) In any aofcion for infringement of copyright in any work, the 
work shall be presumed to be a work in which copyright subsists and the 
plaintiff shall be presumed to be the owner of the oopyright, unless the 
defendant puts in issue the existence of the copyright, or, as the case 
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may be, thelitle 6f the nlaintiff. and whom «,nv fiiinVi miAafcirtn ia in laono 
then — 

(a) If a name purporting to be that of the author of the work ia 
printed or otherwise indicated thereon in the usual manner, the 
, person whose name is so printed or indicated shall, unless the 
oontrary is proved, be presumed to be the author of the work ; 

(&) If no name is so printed or indicated, or if the name so print- 
ed or indicated is not the author’s true name or the name 
by which he is commonly knbwn, and a name purporting to 
be that of the publisher or proprietor of the* work is printed 
or otherwise indicated thereon in the usual manner, the per- 
son whose name is so printed or indicated shall, unless the 
contrary is proved, he presumed to be the owner of the copy- 
right in the work for the purposes of proceedings in respect of 
the infringement of copyright therein. 8 9 10 


7. Ail infringing copies of any work in which copyright subsists, or of 


Rights of owner 
against persons pos- 
sessing or dealing 
with infringing 
^opios, &c 


any substantial part thereof, and all plates used or 
intended to he used for the production of such in- 
fringing copies, shall be deemed to be the property of 
the owner of the cobyright, who accordingly may 
jZ^ke proceedings for the recovery of the possession 


thereof or in respec^ of the conversion thereof. 


8. Where proceedings are taken in respect of the infringement of the 


Exemption of in- 
nocent infringer 
from liability to 
pay damages, &c. 


copyright in any work and the defendant in his 
defence alleges that he was not aware of the existence 
of the copyright in the work, the plaintiff shall not be 
entitled to any remedy other than an injunction or 


interdict in respect of the infringement if the defendant proves that at the 
date of the infringement *he was not awaro and had no reasonable ground 


for sdSpecting that copyright subsisted in the work. 


9. (l)*Where the construction of a building or other structure which 

infringes or which, if completed, would infringe the 
Restriction on copyright in some other work has been commenced, 

of TrchTtecttue! ° aSe the owner of the copyright shall not be entitled to 

obtain an injunction or interdict to restrain the con- 
struction of such building or structure or to order its demolition. 

• (2) Suoh of the other provisions of this Act as provide that an in- 

fringing copy of a work shall be deemed to be the property of the owner 
of the copyright, or as impose summary penalties, shall not apply in any 
case to which this section applies. 

10. Ad action in respect of infringement of copyright shall not be 
Limitation of commenced after the expiration of three years next after 

actions. the infringement. 
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Summary Remedies . 

11— (1) If any persoD knowingly-^ 

(a) makes for sale of hire any infringing copy of 
a work in which copyright subsists ; or 

(b) sells or lets for hire, or by way of trade exposes or offers for 
sale or hire any infringing copy of any such work ; or 

[c) distributes infringing copies of any such work either for the 

purposes of trade or, to such an extent as to affect prejudicially 
the owner of the copyright ; or 

id) by way of trade exhibits in public any infringing copy of any 
such work : or 

(e) imports for sale or hire into the United Kingdom any infring- 
ing copy of any such work : 

• » 

he shall be guilty of an offence under this Act and be liable on summary 

conviction to a fine not exceeding forty shillings for every copy dealt with 
in contravention of this section, but not exceeding fifty pounds in respect 
of the same transaction ; or, in the case of a second or subsequent offence, 
either to such fine or to imprisonment with or without hard labour for a 
term not exceeding two months' ( 

(2) If any person knowingly makes or has in his possession any 
plate for the purpose of making infringing copies of any work in which 
copyright subsists, or knowingly and for his private profit causes any such 
work to be performed in public without the consent of the owner of the 
copyright, he shall be guilty of an offence under this Act, and he liable ou 
summary conviction to a fine not exceeding fifty pounds, or, in the case of 
a seoond or subsequent offence, either to suoh fine or to imprisonment 
with or without hard labour for a term not exceeding two months. 

(3) The Court before which any such proceedings are taken may, 
whether the alleged offender is convicted or not. order that all copies of the 
work or all plates in the possession of the alleged offender, wtioh appear 
to it to be infringing copies or plates for the purpose of making infringing 
copies, be destroyed or delivered « up to the owner of the copyright or 
otherwise dealt with as the Court may think fit. 

flfidw. 7, (4) Nothing in this section shall, as respects musical works, affect 

c, 15, 6 Edw. the provisions of the Musical (Summary Proceedings) Copyright Act, 
7, e, 86. or the Musical Copyright Act, 1906. * * 

12 . Any person aggrieved by a summary conviction of an offence 
under the foregoing provisions of this Aot may in 
* En 8 lan:i and Irelanci appeal to a Court of quarter 
sessions and in Scotland under and in terms of the 
Summary Jurisdiction (Scotland) Acts. 


Penalties for 
dealing with in- 
fringing Copies, &o, 
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Extent of provisions 
as to summary 
remedies, 


18. The provisions of this Aot with respeot to 
summary remedies shall extend only go the United 
Kingdop. 


Importation of Copies, 

Importation of 14. (i) Copies made out of the United Kingdom of 
oopies, i • i • i . 

any work in which copyright subsists which if made in 

the United Kingdom would infringe copyright, and as to which the owner 

of the copyright gives notice in writing by himself or his agent to the 

Commissioners of Customs and Excise, that he is desirous that Buoh 

copies should not be imported into the United Kingdom, shall not be so 

imported, and shall, subject to the provisions of this section, be deemed to 

be included in the table of prohibitions and restrictions contained in section 

42 of the Customs Consolidation Act, 1876, and that section shall apply 

accordingly. 


(2) Before detaining any such copies or taking any further proceed- 
ings with a view to the forfeiture thereof under the law relating to the 
Customs, the Commissioners of Customs and Excise may require the 
regulations under this section, whether as to information, conditions or 
Qtber matters, to be complied with and may satisfy themselves in accor- 
dance with those regulations that the copies are such as are prohibited 
by this section to be imported. 

% 

(3) The Commissioners of Customs and Excise may make regula- 
tions, either general or special, respecting the detention and forfeiture of 
copies, the importation of which is prohibited by this section, and the 
conditions, if any, to be fulfilled before such detention and forfeiture, and 
may, by«uch regulations, determine the information, notices, and security 
to be given, and the evidence requisite for any of the purposes of this 
section, and the mode of Verification of such evidence. 

(4) The regulations may apply to copies of all works the importation 
of oopies of which is prohibited by, this section, or different regulations 

may be made respecting different classes of such works. 

• 

(5) The regulations may provide for the informant reimbursing the 
Commissioners of Customs and Excise all expenses and damages incurred 
in respect of any detention made on his information, and of any proceed* 
ings consequent on such detention ; and may provide for notices under 
any enactment repealed by this Act being treated as notices given under 
this section. 

,* 

(6) The foregoing provisions of this section shall have effeot as if 
they were part of the Customs Consolidation Act, 1876 : Provided that, 
notwithstanding anything in that Act, the Isle of Man shall not be treat- 
ad as part of the United Kingdom for the purposes of this section. 

i . ' ' 


39 and 40 
Viet. 636. 
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(7) This section shall, with the necessary modification!, apply to the 
importation into a British possession to which this Act emends of copies 
of worlds made out of that possession. 

« 

Delivery of Books to 1 Libraries. 

15 . (1) The publisher of every book published in the United Kingdom 

shall, within one month after the publication, deliver, 

to^Brilfsh Museum at own ex P ense » a C0 PY of the book to the trustees 
and other libraries, of the British Museum, who shall give a written receipt 
• for it. 

(2) He shall also, if written demand is made'before the expiration 
of twelve months after publication, del’ver within one month after receipt 
of that written demand or, if the demand was made before publication, 
within one month after publication, to some depot in London name$ in 
the demand a copy of the book .for, or in accordance with the directions of, 
the authority having the control of each of the following libraries, namely, 
the Bodleian Library, Oxford, the University Library, Cambridge, the 
Library of the Faculty of Advocates at Edinburgh, and the Library of 
Trinity College, Dublin, and subject to the provisions of this section the 
National Library of Wales. In the case of an encyclopaedia, newspaper, 
review, magazine, or work published in a series of numbers or parts, the 
written demand may inolude all numbers or parts of the work which may 
be subsequently published. 

(3) The copy delivered to the trustees of the British Museum shall 
be a copy of the whole book with all maps and illustrations belonging 
thereto, finished and coloured in the same manner as the best copies of the 
book are published, and shall be bound, sewed, or stitched together, and 
on the best paper on which the book is printed. 

(4) The copy delivered for the authorities'mentiioned in this section, 
shall be on the paper on which the largest number of copies of the book 
is printed for sale, and shall be in the like condition as the books pre- 
pared for sale. 

(5) The book of which copies are to be delivered to the National 
Library of Wales shall not include books of such classes as may be speci- 
fied in regulations to be made by the Board of Trade. 

(6) If a publisher fails to comply with this section, he shall be*Jia- 
ble on summary conviction to a fine not exceeding five pounds and the 
value of the book, and the fine shall be paid to the trustees or authority to 
whom the book oughtHo have been delivered. 

(7) For the purposes of this section, the expression “ book” includes 
every part or division of a book, pamphlet, sheet of letter-press, sheet of 
music, map, plan, chart or table separately published, but shall not include 
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any second subsequent edition of a book unless 9uch edition contains 
additions or alterations either in the letter-press or in the maps, prints or 

other engravings belonging thereto. 

« 

Special Provisions as to certain Works. 

16. (l) In the case of a work of joint authorship, copyright shall 

subsist during the life of the author who first dies and 
authors. 8 . °* 30mt f° r a teriT1 fi ffc Y y ears after his death, or during the 
life of the author who dies last, whichever period is the 
longer, and references in this Act to the period after the expiration of any 
specified number of years from the death of the author shall be construed 
as references to the period after the expiration of the like number of years 
from the death of the author who dies first or after the death of the author 
who dies last, whichever period may be the shorter, and in the provisions 
of this Act with respect to the grant of compulsory licenses a reference to 
the date of the death of the author who dies last shall be substituted for 
the reference to the date of the death of the author. 


(2) Where, in the case of a work of joint authorship, some one or 
more of the joint authors do not satisfy the conditions conferring copy- 
right laid down by this Act, the work shall be treated for the purposes of 
fhis Act as if the other author or authors had been the sole author or 
authors thereof : 

Provided that the term oJf the copyright shall be the same as it 
would have been if all the authors had satisfied such conditions as afore- 


said. 

(3) For the purposes of this Act, “ a work of joint authorship” 
means a work produced by the collaboration of two or more authors in 
which tire contribution of one author is not distinct from the contribution 


of the other author or authors. 

* 

(4) Where a married woman and her husband are joint authors of a 
work, the interest of such married woman therein shall be her separate 
property. * 

17 (1) In the case of a literary dramatic or musical work or an engrav- 
ing, in which copyright subsists at the date of the 
Posthumous .works, 0 f au fchor or, in the case of a work of joint 

authorship, at or immediately before the date of the death of the author 
who dies last, but which has not been published, nor, in the case of a 
dramatic ar musical work, been performed in public, nor, in the case of a 
lecture, been delivered in public, before that date, Copyright shall subsist 
till publication, or performance or delivery in public, whichever may first 
happen, and for a term of fifty years thereafter, and the^proviso to section 
3 of this Act shall, in the case of such a work, apply as if the author had 


died at the date of such publication or performance or delivery in public as 
aforesaid. 



73 


APPENDIX. 


r 


(2) The ownership of an author's manuscript after hi|^death where 
such ownership has been acquired under a testamentary disposition made 
by the author and the manuscript is of a work, which has not been pub- 
lished nor performed in public nor delivered in public, shall be prima facie 
proof of the copyright being with the owner of the manuscript. 


Provisions 
Government 
oat ion s. 


as to 
publi- 


18. Without prejudice to any rights or privileges of the Crown, 
where any work has, whether before or after the 
commencement of this Act, been prepared or publish- 
ed by or under the direction or control of His Majesty 
or any Government department, the copyright in the 
work shall, subjeot to any agreement with the author, belong to His 
Majesty, and in such case shall continue for a period of fifty years from 
the date of the first publication of the work. 


19. (1) Copyright shall subsist in records, perforated roils, and 

other contrivances by means of which sounds may be 
m^hanical 8 instru° mechanically re-produced, in like manner as if such 
mentB. contrivances were musical works, but the term of 

copyright shall be fifty years from the making of the 
original plate from which the contrivance was directly or indirectly deriv- 
ed, and the person who was the owner of such original plate at the time 
when such plate -was made shall be deemed to be the author of the work 
and, where such owner is a body corporate, the body corporate shall be 
deemed for the purposes of this Act to reside within the parts of His 
Majesty’s dominions to which this Act extends if it has established a place 
of business witlrin such parts. 

(2) It shall not be deeded to be an infringement of copyright in any 
musical work for any person to make within the parts of His Majesty’s 
dominions to which this Act extends records, perforated rolls or other 
contrivances by means of which the work may be mechanically performed, 
if such person proves — f 

(а) that such contrivances have previously been made by, or with 

the consent or acquiescence of, the owner of the copyright in 
the work; and 

(б) that he has given the prescribed notice of his intention to 

make the contrivances, and has paid in the prescribed manner 
to, or for the benefit of, the owner of the copyright injbhe 
work royalties in respect of all such contrivances sold by him, 
oaloulated at the rate hereinafter mentioned : 


Provided that — 

(i) nothing in this provision shall authorize any alterations in, or 
omissions from, work re-produced, unless contrivapoes re-pro- 
duoing the work subject to similar alterations and omissions 
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^» ve been previously made by, or with the consent or acquies- 
cence of, the owner of the copyright, or unless suoh alterations 
or Emissions arb reasonably necessary for the adaptation of the 
work to the contrivances in question; and 

(ii) for the purposes of this provision, a musical work shall be 
deemed to include any words so closely associated therewith 
a& to form part of the same work, but shall not be deemed to 

9 include a contrivance by means of which sounds may be 
mechanically re- produced. 

(3) The rate at which such royalties as aforesaid are to be calculated 
shall— . 

(а) m the case of contrivances sold within two years after the com- 

mencement of this Act by the person making the same, be two 
and one-half per cent. ; and 

(б) in the case of contrivances sold as aforesaid after the expiration 

of that period, five per cent., 

on the ordinary retail selling price of tho contrivance calculated in the 
prescribed manner, so howevei that the royalty payable in rospeot of a 
contrivance shall, in no case, he less than a half-penny for each separate 
musical work in which copyright subsists reproduced thereon, and, where 
the royalty calculated as aforesaid includes a fraction of a farthing, such 
fraction shall be reckoned as a farthing : 

Provided that, if, at anv time after the expiration of seven years from 
the commencement of this Act, it appears to the Board of Trade that such 
rate as aforesaid is no longer equitable, the Board of Trade may, after 
holding a public inquiry, make an ordet ^ither decreasing or increasing 
that rate to such extent as under the circumstances may seem just, but 
any order so made shall be provisional only and shall not have any 
effect unless and until confirmed by Parliament; but, where an order 
revising thq rate has been so made and confirmed, no further revision 
shall be made before the expiration pf fourteen years from the date of the 
last revision. 

(4) If any such contrivance is ma'de reproducing two or more differ- 
ent works* in which copyright subsists and the owners of the copyright 
therein are different peisons, the sums payable by way of royalties under 
this section shall be apportioned amongst the several owners of the copy- 
right in luch proportions as, failing agreement, may be determined by 
arbitration. 

(5) When any such contrivances by means of which a musical work 
may be mechanically performed have been made, then, for the purposes 
of this section, the owner of the copyright in the work shall, in relation 
to any person who makes the prescribed inquiries, be deemed to have 

79 J 
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given his consent to the making of such contrivances if hqo fails to reply 
to such inquires within the prescribed time. < 

(6J For the purposes of this section, the Board of Trade may make 
regulations prescribing anything which under this section is to be prescribed, 
and prescribing the mode in which notices are to be given and the parti- 
culars to be given in such notices, and the mode, time, and frequency of 
the payment of royalties, and any such regulations may, if the Board 
think fit, include regulations requiring payment in advance or otherwise 

securing the payment of royaltfes. 

• 

(7) In the case of musical works published before tne commencement 
of this Act, the foregoing provisions shall have effect, subject to the 
following modifications and additions : — 

(a) The conditions as to the previous making by, or with the con- 

r sent or acquiescence of, the owner of the copyright in the Work, 

and the restrictions as to alterations in or omissions from 
the work, shall not &pply : 

(b) The rate of two and one-half per cent., shall be substituted for 

the rate of five per cont. as the rate at which royalties are 
to be calculated, but no royalties shall be payable in respect of 
contrivances sold before the first day of July, nineteen hundred 
and thirteen, if contrivances ro-produoing the same work had 
been lawfully made, or placed^on sale, within the parts of His 
Majesty's dominions to which this Act extends before the 
first day of July, nineteen hundred and ten : 

(c) Notwithstanding any assignment made before the passing of 

this Act of the copyright in a musical work, any rights con- 
ferred by this Aet c in respect of the making, or authorising the 
making, of contrivances by means of which the work may be 
mechanically performed shall belong to the author or his legal 
• personal representatives and not to the assignee, *and the 
royalties aforesaid shall be payable to, and for the benefit of, 
the author of the work of his legal personal representatives : 

( d) The saving contained in this Act of the rights and interests 

arising from, or in connection with, action taken before the 
commencement ofitbis Act shall not be construed as authorising 
any person who has made contrivances by means of which the 
work may be mechanically performed to sell any srcoh contri- 
vances, whether made before or after the passing of this Act, 
except on the terms and subject to the conditions laid down in 
this section : 

(e) Where the work is a work on which copyright is conferred by 

Order in Council relating to a foreign country, the copyright 



APPENDIX. 


75 


• 

not, except to such extent as may be provided 
bytyie Order, include any rights with respect to the making of 
the records, perforated rolls, or other contrivances by means of 
® which the work may be mechanically performed. 

(8) Notwithstanding anything in this Act, where a record, perforated 
roll, or other contrivances by means of which sounds may be mechanically 
re-produced has been made before the commencement of this Act, copy- 
right shall, as from the commencement of this Act, subsist therein in like 
manner and for the like term as if this Act had been in force at the date 
of the making of the original plate from which the contrivance was directly 
or indirectly derived. 

Provided that — 

(i) the porson who, at the commencement of this Act, is the owner 
• of such original plate shall be the first owner of such copy- 
right. ; and 

(ii) nothing in this provision shall be construed as conferring copy- 

right in any such contrivance if the making thereof would have 
infringed copyright in somo other such contrivance, if this 
provision had been in force at i>ho time of the making of the 
* first-mentioned contrivance. 

20. Notwithstanding anything in this Act, it shall not be an infringe- 

p f t men k copyright in an address of a political nature 

political speeches. delivered at a public meeting to publish a report 
thereof in a newspaper. 

21. The term for which copyright shall subsist in photographs shall 

... be fifty years from the making of the original negative 

photographs! ^ ° from which the photograph was directly or indirectly 

derived* and the person who was owner of such negative 
at the time when such negative was made shall be deemed to he the author 
of the ^ork, and, where such owner is a body corporate, the body corporate 
shall be deemed for the purposes of tl*is Act to reside within the parts of 
His Majesty’s dominions to which this* Act extends if it has established 
a place of business within such parts. 

22. (1) This Act shall not apply to designs capabale of being registered 

p ^ under the Patents and Designs Act, 1907, except 

desigDs^regtstrablo designs which, though capable of being so registered, 
29^ Cr ^ ^ ' °* are not used or intended to be used as models or 

patterns to be multiplied by any industrial process. 

(2) General rules under section 86 of the Patents* and Designs Act, 
1907, may be made for determining the conditions under which a design 
shall be deemed to be used fpr such purposes as aforesaid. 
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23. If it appears to His Majesty that a foreign country fioes not give, 
or has not undertaken to give, adequate protection to 


Works of foreign 
author fftst publish- 
ed in parts of His 
Majesty’s domi- 
nions to which Act 
extends. 


the works of British authors, it shall be lawful for His 
Majesty by Order in Council to direct that sfioh of 
the provisions of this Act as confer copyright on works 
first published within the parts of His Majesty’s domi- 
nions to which this Act extends, shall not apply to 
works published after the date specified in the Order, the authors » where- 
of are subjects or citizens of such foreign country, and are not resident in 
His Majesty's dominions, and thereupon those provisions shall not apply 
to such works. 


24. (1) Where any person is immediately before the commencement 

Existing works °* ^ cfc 0nt *^ 0C * fco an y such r teht * n an y work 

# as is specified in the first column of the First Schedule 

to this Act, or to any interest in such a right, he shall, as from that date, 
be entitled to the substituted right set forth in the second column of that 
schedule, or to the same interest in such a substituted right, and to no 
other right or interest, and such substituted right shall subsist for the 
term for which it would have subsisted if this Act had been in force at the 
date when the work was made and the work had been one entitled to 
copyright thereunder : 

Provided that — 


(a) if the author of any work in which any such right as is speci- 
fied in the firBt column of the First Schedule to this Aot 
subsists at the commencement of this Act has, before that date, 
assinged the right or granted any interest therein for the 
whole term of the'right, then at the date when, but, for the 
passing of this Act, the right would have expired the substitu- 
ted right conferred by this section ‘shall, in the absence of ex- 
press agreement pass to the author of the work, and any interest 
. therein oreated before the commencement of this Act and then 
subsisting shall determine; but the person who immediately 
before the date at whi t ch the right would so have expired was 
the owner of the right of interest shall be entitled at his option 
either; 

(i) on giving such notice as hereinafter mentioned, to an assign- 

ment of the right or the grant of a similar interest therein iox 
the remainder of the term of the right for such consideration 
as, failing agreement, may be determined by arbitration ; or 

(ii) without any such assignment or .grant, to continue to reproduce 
or perform the work in like manner as theretofore subjeot to 
the payment, if demanded by the author within three years 
after the (late at which the right would have so expired, of suoh 
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realties fco the author as failing agreement, may be determin- 
edly arbitration, or, where the work is incorporated in a 
collective work and the owner of the right or interest is the 
# proprietor of that collective work, without any such payment ; 

The notice above referred to must be given nob more than one 
year nor less,than six months before the date at which the right would 
have so expired, and must be sent by registered post to the author, or, 
if he cannot with reasonable diligence be found, advertised in the London 
Gazette and in two London newspapers : 

(6) Where any person has, before the twenty-sijfth day of July 
nineteen hundred and ten, taken any action whereby he has 
incurred any expenditure or liability in connexion with the 
reproduction or performance of any work in a manner which 
# at the time was lawful, or for the purpose of or with a^view 

to the reproduction or performance of a work at a time when 
such reproduction or performance would, but for the passing 
of this Act, have been lawful, nothing in this section shall 
diminish or prejudice any rights or interest arising from or in 
connexion with such action which are subsisting and valuable at 
# the said date, unless the person who by virtue of this section 

becomes entitled to restrain such reproduction or performance 
agrees bo pay such compensation as, failing agreement, may 
be determined by arbitration. 

(2) For the purposes of this section, the expression “ author ” in- 
cludes the legal personal representatives of a deceased author. 

(3) Subject to the provisions of section nineteen, sub-sections (7) and 
(8) and pf section thirty-three of this Act, copy-right shall not subsist in 
any work made before the commencement of this Act, otherwise than 
under, and in accordance *with, the provisions of this section. 

# Application to British Possessions. 

28, (1) This Act, except such o$ the provisions thereof as are express- 

. i . . . . . . ly restricted to the United Kingdom, shall extend 

Application of Act , , _ , ^ . , , . , , 

to British # domini- throughout His Ma]63by s dominions : Provided that 

onfl * # it shall not extend to a self-governing dominion, unless 

declared by the Legislature of that dominion to be in force therein either 

without any modifications, or additions, or with such modifications and 

additions* relating exclusively to procedure and remedies, or necessary to 

adapt this Act to the circumstances of the dominion, as may be enacted 

by such Legislature., # 

(2) If the Secretary of State certifies by notice published in the 
London Gazette that any self-governing dominion has passed legislation 
under which works, the authors wheregf were at the date of the making 
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of the works British subjects resident elsewhere than in theWominion or 
(not being British subjects) were resident in the parts ofjftis Majesty’s 
dominions to which this Act extends, enjoy within the dominion rights 
substantially identical with those conferred by this Act, then, whilsffsuch 
legislation continues in force, the dominion shall for the purposes of the 
rights conferred by this A nr., be treated as if it were a dominion to which 
this Act extends ; and it shall he lawful for the Secretary of State to give 
such a certificate as aforesaid, notwithstanding that the remedies for 
enforcing the rights, or the restrictions on the importation of copies of 
works, manufactured in a foreign country, under the law of the dominion, 
differ from those under this Act. 

26.(l)The Legislature of any self-governing dominion may, at any time, 
repeal all or any of the enactments relating to copyright 
oLcgisUtive^pow^ panged by Parliament (including this Act) so far as tfyey 
dominions. are operative within that dominion : Provided that no 

such repeal shall prejudicially affect any legal rights existing at the time 
of the repeal, and that, on this Act or any part thereof being so repealed 
by the Legislature of a self-governing dominion, that dominion shall cease 
to be a dominion to which this Act extends. 

(2) In any self-governing dominion to which this Act does not 1 
extend, the enactments repealed by this Act shall, so far as they are oper- 
ative in that dominion, continue in force until repealed by the Legislature 
of that dominion. 

(3) Where His Majesty in Council is satisfied that the law of a self- 

governing dominion to which this Act does not extend provides adequate 
protection within the dominion for the works (whether published or 
unpublished) of authors who at«the time of the making of the work were 
British subjects resident elsewhere than in that dominion, His Majesty in 
Council may, for the purpose of giving reciprocal protection, direct that this 
Act, except such parts (if* any) thereof as may be specified in the order, 
and subject to any conditions contained therein, shall, within tfhe parts of 
His Majesty’s dominions to which this' Act extends, apply to works the 
authors whereof were, at the time pf the making of the work, resident 
within the first mentioned dominion, and to works first published in that 
dominion ; but, save as provided by such an Order, works the authors where- 
of were resident in a dominion to which this Act does not extend shall not, 
whether they are British subjects or not, be entitled to any protection under 
this Aot except such protection as is by this Act conferred on works first 
published within the parts of His Majesty’s dominions to whioh this Act 
extends : e * 

Provided that nt> such order shall confer any rights within a self- 
governing doi&inion, but the Governor in Council of any self-governing 
dominion to whioh this Act extends, may, by order, confer within that 
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• 

dominion th^like rights as His Majesty in Council is, under the foregoing 
provisions of flhis subjection, authorised bo confer within other parts of His 
Majesty's dominions. * 

i • 

For the purposes of this sub-section, the expression “ a dominion to 
which this Act extends includes a dominion which is for the purposes 
of this Act to be treated as if it were a dominion to which this Act 
extends. 

27! The Legislature of any British .possession to whioh this Act 
extends may modify or add to any of the provisions of 
tures of°Brit^ S pos" ^is Act ln its application to the possession, but, except 
sessions to pass so far ns such modifications and additions relate to pro- 
l 8 ation emGntal cedure and remedies, they shall apply only to works 

the authors whereof were, at the time of the making 
of the work, resident in the possession, and to works first published in the 
possession. 

28. His Majesty may, by Order in Council, extend this Act to any 
territories under bis protection and to Cyprus, and, on 
tecto^ate^! 1011 10 Pr ° the making of any such Ordoi, this Act shall, subject 
to the provisions of the Order, have effect as if the 
territories to which it applies or Cyprus were part of His Majesty’s 
dominions to which this Act extends. 

PART II 

International Copyright. 

29. (1) His Majesty may, by Order in Council, 

Aot* toToreign works! direct that this Act (except such parts, if any, thereof 

• as may be specified in fhe Order) shall apply— 

(а) to works first published in a foreign country to which the 
Order relates! in like manner as if they were first published 
within the paibs of His Majesty’s dominions to which this Act 

^ extends ; 

(б) to literary, dramatic, musical, and artistic works, or any class 
thereof, the authors whereof wore at the time of the making of 

• the work subjects or citizens of a foreign country to which 
the order relates, in like manner as if the authors were British 
subjects ; 

* (c> in respect of residence in a foreign country to which the order 

■ relates, in like manner as if such residence were residence in 
the parts of His Majesty’s dominions to which this Aot 
extends f * * 

and thereupon, subject to the provisions of this Part of this Act 
and of the Order, this Act shall apply accordingly : 
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Provided that — ¥ 

(i) before making an Order in Council under this section in respect. 

of any foreign country (other than a country with which His 
Majesty has entered into a convention relating to copyright), 
His Majesty shall be satisfied that that foreign country has 
made, or has undertaken to make, such provisions, if any, as 
it appears to His Majesty expedient to require for the protec- 
tion of works entitled to copyright under the provisions of Part 
I of this Act ; 

(ii) the brder in Council may provide that the term of copyright 
within such parts of His Majesty’s dominions as aforesaid 
shall not exceed that conferred by the law of the country to 
which the Order relates ; 

♦ (iii) the provisions of this Act as to the delivery of copies of books 
shall not apply to works first published in such country, exoept 
so far as is provided by the Order ; 

(iv) the Order in Council may provide that the enjoyment of the 

rights conferred by this Act shall be subject to the accomplish- 
ment of such conditions and formalities (if any) as may be 
prescribed by the Order ; r 

(v) in applying the provision of this Act as to owner-ship of copy- 
right, the Order in Council may make such modifications as 
appear necessary having regard to the law of the foreign 

country ; 

* 

(vi) in applying the provisions of this Act as to existing works, the 
Order in Council* may make such modifications as appear 
neoessary, and may provide that nothing in those provisions 
as so applied shall be construed m reviving any right of 
preventing the production or importation of any translation in 

. any case where the right has ceased by virtue of «.seotion 5 of 
the International Copyright Act, 1886. 

(2) An order in Council un^er this seotion may extend to all the 
several countries named or described therein. 

30. (1) An order in Council under this part of this Act shall apply to 
Application of Part Majesty’s dominions to which this Act extends 

II to British posses- except self-governing dominions and any other posses- 
B,on8, sion specified in the order with respect to whioh it 

appears to His Majesty expedient that the order should not apply. 

* > 

(2) The Governor in Council of any self-governing dominion to whioh 
this Act extends may, as respects that dominion, make the like orders as 
under this Part of this Act His^dajesty in Council is authorised to make 
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with respect t|> His Majesty’s dominions other than self-governing domi- 
nions, and the provisions of this Part of this Aofc shall, with the neoessary* 
modifications, apply accordingly. 

(3) Where it appears to His Majesty expedient to except from the 
provisions of any ordor any part of his dominions not being a self-govern- 
ing dominion,, it shall ho lawful for Iiis Majesty by tho samo or any other 
Order in Council to declare that such order and this Part of this Act shall 
not, and the samo shall not, apply to such part, except so far as is neces- 
sary for preventing anv prejudice to any rights acquired previously to tho 
date of such Ordor. • 

PART 111. 


Supplemental Provisions. 

31. No person shall be entitled to cop v right or any similar right in 

* . , any literary, dramatic, musical, or artistic ?vork» 

Abrogation of 

common law right.*, whether published or unpublished, otherwise than 
under and in accordance with the provisions of this 
Act, or of any other statutory enactment for the time being in force, but 


nothing in this section shall he construed as abrogating any right or 
jurisdiction to restrain a breach of trust op confidence. 

32. (I) His Majesty hi Council make Orders fur altering, revoking, 


Provisions as to 
Orders in Council. 


or varying any Ordor in Council made under this Act, 
or under any enactments repealed by this Act, hub 
any Order made undor this section shall not aftect 


prejudicially any rights or interests acquired or accrued at tho dato 
when the Order comes into operation, and shall provide for tho protection 
of such rights and interests. • 

(2) Every Order in Council mado under this Act shall ho published in 
tho London Gazette and Shall ho laid boforo both Houses of Parliament 
as soon as may be after it is made, and shall have etloct as if enacted in 
this Act. 


33. Nothing in this Act shall deprive any of the Universities and 

Colleges mentioned >n the Copyright Act, 1775, of any 15 Geo. 3, C. 
sity l copyright niVer copyright they already possess under that Act, but the 53 * 

remedies and ponalfcies for infringement of any such 
copyright shall be under this Act and not under that Act. 

34. •There shall continue to be charged on, and paid out of, the 

Consolidated Fund of the United Kingdom such 

Saving of cornpen- annua i compensation as was immediately before the 
nation to certain * • , ... . 

libraries. commencement of this Act payablo <n pursuance 01 aDy 

Act as compensation to a library for tho loss of tho 
right to receive gratuitous copies of books ; 

80 K 
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Interpretation. 


Provided that this compensation shall not be paid to a Jibrary in any 
year, unless the Treasury are satisfied that the compensation for the pre- 
vious year has been applied in the purchase ot books for the use of and 
to be preserved in the library. f t 

35. (l) In this Act. unless the context other- 

wise requires. — 

“ Literary work ” includes maps, charts, plans, tables and compila- 
tions ; 

“ Dramatic work ” includes any piece for recitation, choreographic 
work or entertainment in dumb show, the scenic arrangement 
or acting form of which is fixed in writing or otherwise, and 
any cinematograph production [where the arrangement or act- 
ing form or the combination of incidents represented give the 
work an original character ; 

‘ Artistic work ” includes works of painting, drawing, sculpture 
and artistic craftsmanship, and architectural works of art and 
engravings and photographs ; 

“ Work of sculpture ” includes casts and models ; 

“ Architectural work of art ” means any building or structure having 
an artistic character or design, in respect of such character 
or design, or any model for such building or structure, provided 4 
that the protection afforded hy this Act shall be confined to 
the artistic character and design, and shall not extend to 
processes or methods of construction ; 

“ Engravings ” include etchings, lithographs, wood-cuts, prints and 
othur similar works, not being photographs ; 

“ Photograph ” includes photo-lithograph and any work produced 
by any process analogous to photography ; 

“ Cinematograph ” includes any work produced by any. process 
analogous to cinematography ; * 

“ Collective works ” means — 

(d) an encyclopaedia, dictionary, year book, or similar“work ; 

(6) a newspaper, review, magazine, or similar periodical ; and 
(c) any work written in distinct parts by different authors, or in 
which works or parts of works of different authors are in- 
corporated ; 

41 Infringing,” when applied to a copy of a work in which copyright 
subsists, means any copy, including any colourable limitation, 
made, or imported in contravention of the provisions of this 
Act; 

“ Performance ” means any acoustic representation of a work and 
any visual representation of any dramatic action in a work, 
including such a representation made by means of any mecha- 
nical instrument ; • 
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Delivery, in relation to a lecture, inoludes delivery by means of 
atfy mechanical instrument ; * 

Plate includes ahy stereotype or other plate, stone, block, mould, 

• matrix, transfer, or negative used or intended to be used for 
printing or reproducing copies of any work, and any matrix or 
other appliance by which records, perforated rolls or other 
contrivances for the acoustic representation of the work are or 
# are intended to be made ; 

** Lecture ” includes address, speech, and sermon ; 

“ Self-governing dominion ” means the Dominion of Canada, the 
Commonwealth of Australia, the Dominion of Now Zealand, 
the Union of South Africa, and Newfoundland. 

(2) lor the purposes of this Act (other than those relating to infringe- 
ments of copyright), a work shall not he deemed to be published or per- 
formed in public, and a lecture shall nob bo deemed to be delivered in f>ublic> 
if published, performed in public, or delivered in public, without the consent 
or acquiescence of the author, his executors, administrators or assigns. 

(3) lor the purposes of this Act, a work shall he deemed to be first 
published within the parts of His Majesty’s dominions to which this Act 
extends, notwithstanding that it has been published simultaneously in some 

"other place, unless the publication in such parts of His Majesty’s dominions 
as aforesaid is colourable only and is not intended to satisfy the reasonable 
requirements of the public, at id a work shall he deemed to be published 
simultaneously in two places if the time between the publication in one 
such place and the publication in the other place does not exceed fourteen 
days, or such longer period as may, for the time being, he fixed by Order in 
Council. 

(4) Where, in the case of an unpublished work, the making of a work 
has extended over a considerable poriod, the conditions of this Act con- 
ferring copyright shall be* deemed to have been complied with, if the author 
was, during any substantial part of that period, a British subject or a 
resident within the parts of His Majesty’s dominions to which this Act 
extends. 

(5) For the purposes of the provisions of this Act as to residence, an 
author of a work shall be deemed to be a resident in the parts of His 
Majesty’s dominions to which this Act extends if he is domiciled within 
any such part. 

36 .* Subject to the provisions of this Act, the enactments mentioned 
in the Second Schedule to this Act are hereby repealed 
Repeal, to the extent specified In the third column of that 

* schedule*: • 

Provided that this repeal shall not take effect in any part of His 
Majesty's dominions until this Act comes into operation in that part. 



84 


APPENDIX. 


Short titlo and 37. (1) This Act may be cited as ^he Copyright 

commencement. Act, 1911. 

(2) This Act shall come into operation — 

\a) in the United Kingdom, on the f first day of July ni&eteen 
hundred and twelve or such earlier date as may be fixed by 
Order in Council ; 

(b) in a self-governing dominion to which this Act extends, at 

such date as may he fixed hv the Legislature of that dominion ; 

(c) in the Channel Islands, at such date as may be fixed by the 

States of those islands respectively ; 

(d) in any other British possession to which this Act extends, on the 

proclamation thereof within the possession by the Governor. 

(Notes). 

Act extended to India. «. 

By the proclamation issued by the Governor-General of India in Council in 
October last, this Apt has been extended to Tndia. 

FIRST SCHEDULE. 

Existing Rights. 

Existing Right * j Substituted Right. « 

(a) In the case of Works other than Dramatic and Musical Works. 
Copyright. | Copyright as defined by this Act. 

(b) In the case of Musical and Dramatic Works. 

! Copyright as defined by this Act. 
j Copyright as defined by this Act, except 
j the solo right to perform the, work or 
i any substantial part thereof in public. 

! The sole right to perform the work in 
public, but none of the other rights 
comprised in copyright as defined by 
this Act. 

For the purposes of this Schedule the following expressions, where 
used in the first column thereof, hi\ve t.he following meanings : — 

“ Copyright,” in the case of a work which according to the law in 
force immediately before the commencement of this Act has 
not been published before that date and statutory copyright 
wherein depends on publication, includes the right at common 
law (if any) to restrain publication or other dealing with the 
work ; 

" Performing right,” in the case of a \york whiob has not been per- 
formed *in public before the commencement of this Act, 
includes the right at common law (if any) to restrain the 
performance thereof iq public. 


Both copyright fihd performing right. 
Copyright, but not performing right. 

ft 

Performing right, but not copyright. 
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Section and obapter. 

8 Geo. 2, o. 13 

7 Geo. 3, o. 38 

15 Geo. 3, c. 53 
17 Geo. 3, c. 67 
54 Geo. 3, c. 56 

3 & 4 Will. 4, c, 15 

5 & 6 Will. 4, c. 65 

6 & 7 Will. 4, c. 59. 

6 <& f Will. 4, c. 110. 
5 & 6 Viot. c. 45. 

7 & 8 Viet. c. 12. 

10 & 11 Viet. c. 95. 
15 & 16 Viot. c. 12. 

36 & 26 Viet. c. 68. 


38 & 39 Viet. c. 12. 

39 & 40 Viet. o. 36. 

45 & 46 Viet. o. 40. 
— * • 

49 <& 50 Viet. e. 33. 

51 & 62 Viet. o. 17. 

52 & 53 Viot/ c. 42. 

6 Edw. 7, c. 36. 


SECOND SCHEDULE. 

Enactments Repealed. 

I Short title. Extent of repeal. 


The Engraving Copyright Act, The whole Act. 
1734. 

The Engraving Copyright Aot, The whole Aot. 
1767. 

The Copyright Act, 1775. The whole Aot. 

The Prints Copyright Act, 1777. The whole Aot. 
Tho Sculpture Copyright Act, The whole Act. 

1814. * 

The Dramatic Copyright Act, The whole Act. 
1833. 

The Lectures Copyright Act, The whole Act. 
1835. 

The Prints and Engravings Copy- The whole Act. 

right (Ireland/ Act, 1836. 

The Copyright Act, 1836. The wholo Act. 

The Copyright Act, 1842. i The wholo Act. 


The International Copyright Act, 
1844. 

The Colonial Copyright Act, 1847. 
The International Copyright Act, 
1852. 

The Fine Arts Copyright Act, 1862. 


The International Copyright Act, 
1875 

The Customs Consolidation Act, 
1876. • 


The Copyright (Musical Composi- 
tions) Act, 1882. 

The International Copyright Act, 
1886. 

The Copyright (Musical Composi- 
tions) Act, 1888. 

The Revenue Act, 1889. 


The Musical Copyright Act, 1906. 


The whole Act. 

The whole Act. 

The whole Act. 

Sections one to six. In sec- 
tion eight tho words “ and 
pursuant to any Act for the 
protection of copyright 
engravings, ” and “ and in 
any such Act as aforesaid.” 
Sections nine to twelve. 

The whole Act- 

Section forty-two, from 
“ Books wherein” to “such 
copyright will expire.” Sec- 
tions forty-four, forty-five, 
and one hundred and fifty- 
two. 

Tho whole Act. 

The whole Act. 

The whole Act. 

Seotion one, from “ Books 
first published” to “as 
provided in that section.” 

In section three the words 
“ and which has been regis- 
tered in accordance with 
the provisions of the Copy* 
right Aot, 1842, or of the 
International Copyright * 
Act, 1844, whioh registra- 
tion 'may be effected not- 
withstanding anything in 
the International Copyright 
Act, 1886.*’ 
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THE INDIAN SECURITIES ACT, 1886 1 . 

’ (ACT XIIT OF 1886.) 


fear. 

No. 
of Act. 

188t 

Ill 

1886 

XIX 

• 


1886 

XIII 


[ Passed on the 19th March , 188(j .] 

historical memoir. 

• Name of Act. How affected. 

... | Rep., Act XIII of 1886. 

... ! Do. 

... ! Rep., in part. Act XTI of 1891. 


Securities 

Do. 

Do. 


An Act to consolidate and amend fche law relating to Government 

Securities. 

Whereas it is expedient to consolidate and amend the law relat- 
ing to Government securities ; It is hereby enacted as follows : — 

(Notes). 

/.— “ The IndLian Securities Act , 1886 . ” 

(1) Statement of Objects and Reasons. 

For , see Gazette of India, 188G, Pi. V, p. 49. A 

(2) Report of the Select Committee. 

For , see Gazette of India, 1886, Pt. IV. p. 191. B 

(3) Proceedings in Council. # 

* For , see Gazette of India, 1886, Supplement, pp. 225, 233 and 6G9. C 

(4; Act was declared in force. 

The — — in Upper Rurim* except the Shab States by the Upper Burma 
Laws Act, 188G (XX of 1886), and is now in force there under 8. 4 
• and the First. Schedule to the Burma Laws Act, 1898 (XIII of 1898) 
by which Act XX of If^G is repealed. D 

Short title and 1- U) This .Act may be called the Indian 

commencopent. Securities Act, J 886 ; and 

(2) It shall come into force on the first day of April, 1886. 

***** 


• (Notes). 

Legislative Changes. 

Sub-sec. (3), which was as follows:—' “(3) The power conferred on the Governor 
General in Council by section 7, sub-section (1), may be exercised 


at aify time after the passing of this Act ; but a notification issued in 
exercise of that power shall not take effect until the Act comes into 
force,” was repealed by th6 Repealing and Amending Act, 1891 (XII 
of 1891). * 
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Aot XIII Of 1886 (INDIAN SECURITIES). [$8, 2 & 3 


2. (1) On and from the clay on which this Act comes^into 
III of 1881. force, the Indian Securities Act, 18§1, # and the 

XIX of 1885. R ° pe,i1, Indian Securities Act, 1885, shall be repealed. 

(2) fiut any authority conferred, notification issued, list publish- 
ed or rule or order made under either of those Acts shall, so far as 
may be, be deemed to have been conferred, issued, published or 
made under this Act. 

Definitions. 3. In this Act — 

(1) “ Government security ” 1 includes promissory notes, 2 
debentures, 3 stock-certificates and all other securities issued by the 
Government of India or by any Local Government in respect of 
any loan contracted either before or after the passing of this Act, 
but does not include a stock-note or a currency-note : and t 
($J) “ prescribed ” means prescribed by rules made by the 
Governor General in Council. 

(Notes). 

/. “Government Security. ” 

(1) Stamp duty on agreement for saje of GoYemmenJb security. 

is one anna. See Art. 5 (a), Sch. I, Stamp Act, 1899. F* 

(2) Transfer of Government security by endorsement! 

is exempted from stamp duLy. See Exemption (d) to Art. 62, Sch. I, 

Stamp Act, 1899. * G 

2 11 Promissory notes.” 

(lj Government promissory notes— S. 13, Act XXVI of 1881 -Negotiable insturment. 

(a) The Negotiable Instruments Act defines “negotiable instruments” in 
S. 13 as a Promissory note, bill of exchange, or cheque expressed to 
be payable to a sjfecified person or his order, or tb the order of a 
specified person or to the bearer thereof.” 24 B. 65 (70). H 

\b) (i) Government promissory notes would come* within that definition. 24 
B. 05 (711. * H-l 

(ii) The Negotiable Instruments Act applies to Goverment promissory notos. 
12 Q.L.J. ilO. See, also, 24 B. 65. I 

(c) Promissory notes issued by and' under the authority of the Governor- 
General inOouncil of the East India Company, in Bengal, for the 
purpose of raising money to meet the exigencies of the (Jovornmont 
of India, were held to be negotiable instruments. 5 M.I.A. 1. J 
(2) Government promissory note- Debt 

A Government promissory note standing in the name of the widow as the 
certificated bolder of her husband’s estate is a debt. 15 C. W.N. 1018.K 

3.-“ Debentures.” 

(1) Debenture -What it is. 

* A debenture means a document which either, oreates a debt or acknowledges it, 

and afty document which fulfills either of these conditions is a deben- 
ture. Per Chitty , «/,, in Levy v. Abercorm Slate Co., (1888) 37 Oh. 
D. 264. L 
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Ss. 8 to Qj Aot XIII of 1886 (indian securities). 

3. Debentures "—{Concluded). 

(2) /fc/c/.— Definition. 

I cannot find any precise legal definition nf the term ; it is not either in 
law or procedure a strictly technical term, or what is called » term of 
art.” (Ibid). ' M 

. No notice of any trust in respect of any 

Notice of trust not , .. j , ,, , 

receivable. , Government security shall be receivable by the 

. Government. 

5. (1) Notwithstanding anything in the Indian Contract 
Right of survivors' Act, 187*2, section 45, when a Government ix of 1872. 
Governmeut' V Mourt security is payable to two or more persons joint- 
ties * # ly and either or any of them dies, the security 

shall be payable to the survivor or survivors of those persons. 

• « 

(2) Nothing herein contained shall affect any claim which, the 

representative of the deceased person may have against the survivor 
or survivors in respect of the security jointly payable to him or them 
and the deceased. 

(3) This section shall apply whether the death of the person 
to whom the security wa$ jointly payable occurred or occurs before 
or after this Act comes into force. 

(Notes). 

/ — “ Right of survivors . " 

Rule of survivor ship applies to Government securities. 

By this legislation the rule of survivorship is restored for the particular case of 
• ‘Government securities, provision fleing at tho same time made for the 
protection of the rights of the deceased creditor’s representative. R 

» 

6- Notwithstanding anything in section 15 of the Negotiable 
- t Instruments Act, 1881, the holder of a Govern- XXV of 1881. 
Prohibition of ment security f shall not be said to indorse the 

3grE Gov" security, or be called the indorser thereof, if when 
emment securities, he signs the same *for the purpose of negotiation, 
he inscribes his signature for that purpose 
elsewhere than on the back of the security itself. 

(Notes). 

Scope of section -Negotiable Instruments Act applying to Government promissory 
note. ^ 

Looking at 8. 6 of this Act it would appear that the Negotiable Instruments 
Aot is intended to apply to Government promissory note. 24 B. 66 
(71) ; see, also, 12 G.L.J. 470.^ 0 
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Aot XIII Of 1886 (INDIAN securities). fSs. 6 & 7 

“ Indorsements on allonges.* * 

Indorsement on allonge —Allonge, what is. 

S. 15, Act XXVI of 188 L provides that an indorsement may also be written 
on a separate slip of paper annexed to the instrument. As there is 
no legal limit to the number of indorsements, it may happen that 
there may be no room to write them all dislinotly on the* instrument 
itself. In such a case, a slip of papar is annexed to the bill or note, 
upon which the supernumerary indorsements miy be written Tihe 
slip of paper thus annexed is called an “ Allonge. ” See 13 B.L.R. 
359 = 22 W.R. 106; Byles on Bills, L7th. Ed., p. 168. • P 

So an allonge is a slip of paper annexed to a bill upon which, there being no 
limit to tbo number of endorsements, when there is not room to 
write them all distinctly on the btok of tbg bill, the supernumerary 
endorsements may be written. It is annexed by the holder in order 
that he may write the endorsement. The term does not apply to a 
paper annexed by the officers of Government for writing the receipts 
of interest. {Ibid.) Q 

* N.B. — An allonge becomes part of the bill or note to which it is annexed and 
needs no additional stamp. See Byles on Bill, 17th Ed., p. 168. R 

7. (1) In the case of any public office 1 to which the 

Governor- General in Council may, from time to 

Holding of Govern- time> by notification iii the Gazette of India, 
ment securities by 

holders for the time declare this sub-sectiomto apply, a Government 

offices. ° f pubhc security may be made , or indorsed payable to or 
to the order of the holder for the time being ot 
the office by the name of the office. 

(2) When a Government security is made or indorsed as afore- 
said, it shall be* deemed to be transferred without any or further 
indorsement from each holder for the time being of the office to 
the succeeding holder for the time being of the office; on and from 
the date on which the latter takes charge of the office. 

(3) When the holder for the time being of the office indorses to 
a third party a Government security made or indorsed as afore- 
said, he shall subscribe the indorsement with his name and the 
name of the office. 

(4) A writing on a Government security now or heretofore 
standing in the name of the holder of a public office whereby the 
security has been or was made or indorsed payable to or to the 
order of the holder of the office for the time being, shall not be 
deemed to be or to have been invalid by reason only of the^ payee or 
indorsee being the holder for the time being of a public office by 
the name of the office. 

• *> 

(5) The section applies as well to an office of which there are 

two or more joint holders as to an office of which there is a single 
holder. . 
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8- ^ XIII Of 1886 (INDIAN securities). 


(Notes). 

‘ * I — “ Public Office.” 

(1) Application of 8. 7 (1) of the Act to certain offices. 

Sub-seotion (1) h;is been declared applicable to the oflicoa of— 

(o) 'Managers of State Railways ... See Gazettoo of India, 1886, Pt. I, p. 845. 
(5) Commanding Officers of Regi- 


ments 

• (c) Chairman, Town Council, Bom- 

Do. 

n 

p. 382. 

bay and Municipal Commissioner, Bombay 
( d ) Chairman, Harbour Trust Board, 

Do. 


p. 422. 

Madras 

(e) Registrar of any Presidency Small 

Do. 

1887, „ 

• 

p. 186. 

Cause Court 

(/) Assistant Commissioners of Salt 

Do. 

1889, „ 

p. 346. 

and Abkari Revenue, Madras 

(g) Consulting Architect to Govern- 

I)o. 

1S90, „ 

p. 613. 

ment, Madras 

fh) Administrative Medical Officer, 

Do. 

1891, „ 

p. 465. 

• 

North-West Frontier Province 

(i) Office of Comptroller and Auditor] 

Do. 

1902, „ 

p. 289. 


General 

„ Accountants-General 

„ Comptroller 

„ Comptroller of ^Military 

Accounts 

„ Accountant-Gonfiral, Mi- 

litary Department 
„ Accountant-General, Pub- 

lic Works Department. 

„ Examiners of Public 

Works Accounts 
„ Examiner of Military 

> Works Accounts 
*, Examiner of Telegraph 

Accounts # 

„ Secretaries to the Govern- i 1Q8G, p. 270. 

ment of India 

~ t1 •Secretaries to Local Go- 
vernments and Admi- 
nistrations 

„ Secretaries to Board of 

• Revenue 
M Commissioners 

„ Collectors, Magistrates, 

Judges 

„• Deputy Commissioners ... 

„ Treasury Officers 

„ Directors of Public Ins- 
truction • 


Inspectors of Schools 
Inspectors-General of Jails 
Inspectors-Genoral of Re- 
gistration 
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Act XIII Of 1886 (INDIAN SKCORITIES). 


[8.7 


/.— “ Public Office.”— {Concluded), 


Inspectors-G eneral ofj 0 c 

Police • ■ • I 

Deputy and Assistant Ins- i-See Gazetjoo of India, 1886, Pt. I, p. 270. 
pectocs-G e n e r a 1 of j ■ 

Police ... I 

District Superintendents ) 
of Police ... I 

Political Residents ... j 
Political Agents * ... ■. 

Director General, Supply °‘ 

and Transport 
Inspector General, Supply ( 
and Transport ... J 

Executive Supply and ] 

Transport Officers . . . *i 

Superintending Engine- Do. 1886, „ p. 4 270. 


„ Executive Engineers ... J 

„ Masters of the Mint 

„ Director-General of Post 

Office 

„ Post Masters General and 

Deputy Post Masters * 

General 

„ Director General of Tele- 

graphs ...f , Do ‘ ” - p887 - 

„ Administrator-Gc n e r a 1, | 

Bengal ... I 

„ Official Assignee, Bengal • 

t , Official Trustee, Bengal... 

„ Administrator-Gen e r a 1, 

Madras r ... j ‘ 1 

„ Official Assignee, Madras 

„ Official Trustee, Madras * 

„ Administrator-G eneral, 

Bombay ... j_ Do. 1908, „ p. 477. 

„ Official Assignee, Bombay. : 

„ Offioial Trustee, Bombay. | 

{j) Secretary, Railway Board J 

(&) Deputy Comptroller, Military . 

Accounts ... Do. „ „ p.648. 

N.B.— See also the list of Local Rules and Orders published by the several 
Local Governments. S 


(2) Public Debt branch of Bank of Bengal, a Government office. 

The Public Debt branch of the Bank of Bengal is as much a Government 
Office as it was under the separate management of direct Government 
officer ; so that the Bank cannot, in its private capacity, take out of 
tho hands of the Public Debt Office a stolen Government pro-note 
detained by the Superintendent of tho Public Debt office and held by 
him as agent of the Government. 5 C. 654 = 5 C.L.R. 586. T 
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8 . (1) Whenever the Governor General in Council has issued, 
9 i Q reR P e ct of any loan, a certificate declaring the 

discharge' of ^certN * 5earer thereof to be entitled to the portion of the 

ficate# and coupons, loan therein expressed, or a coupon for any 
amount payable as interest on any portion of the 
loan, the title to the certificate or coupon may be transferred as if 
the certificate or coupon were a promissory note payable to bearer. 

(2) On payment, by or on behalf of the Government, to the 
bearer of the certificate or coupon, of the amount expressed therein, 
at or after the date on which it becomes due, the Gbvernment shall 
be discharged as if the certificate or coupon were a promissory 
note payable to bearer. 

(Notes). 

# / — “Transfer.” 

Sale of shares for future delivery - Readiness — Willingness. 

In a suit to recover damages for the non-acceptanco of shares, where the 
vendor had contracted to execute propor transfers and do all other 
things necessary on his part to transfer the shares, and to bear the 
expense of such transfer. Held , ou the issue whether the plaintiff was 
ready and willing to perforin His part of the contract, that it was 
sufficient to show that he had in his possession at the time fixed for 
the performance of tho contract on his part such certificates of the 
share contracted to be sold as were required by the law, and that he 
tendered the same with a deed of transfer to the purchaser, to effect 
the transfer ; but tdiat it was the duty of the purchaser himself, in 
such case, having iccepted the .shares to have the transfer made into 
his name in the books of tho compttiy. 3 R.H.C.li.O.C. 09. U 

Held that a contract to deliver shares in a public company is sufficiently per- 
formed when the vendor places ^he vendee in such a position as ena- 
bles him to become the legal owner of them. Ibid. Y 


Indorser of Govern- 
ment ^security not 
liable for 'amount 
thereof. 


9* A person shall nob, by reason only of his 
having indorsed a Government security, be liable 
to pay any money due, either as principal or as 
interest, thereunder. 


10. .(1) The signature of the officer ot‘ the Government of India 
authorized to sign Government securities on behalf 
Impression of sig- of the Government may be printed, engraved or 
toent te Beo°urit?er rn ‘ lithographed, or impressed by such other mechani- 
■ * process as the Governor General in Council 

may direct, on the securities. 

(?) A signature so printed, engraved, lithographed or otherwise 
impressed shall be as valid as if it had been inscribed in the proper 
handwriting of the officer. # '■ 

82 — B 
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11. A person claiming to be entitled to a Government security 

as payable to him underran indorsement may, on 
securit1e^°(i) r . eneWed satisfying the prescribed officer of the justice of his 
claim and paying the prescribed fee and delivering 
the security duly receipted to the prescribed officer, obtain from 
the officer a renewed security issued payable to himself. ! 

(Notes). 

Issue of renewed securities 
Government Pronfisaory note— Renewal. 

(a) Tho holder of a Government promissory note cannot arbitrarily ask the 

Government to have the note renewed ; but when the bacl^ of the 
note has become covered with endorsements on the receipt of interest, 
so that there is no room to write an endorsement of the note distinct- 
ly on the back of it, the holder is entitled to have it renewed. ^He 
cannot claim Ruch renewal if, by the renewal, an order of Court 
restraining him from parting wilh the note would be disoboyed. 13 
B.L.R. 359 = 22 W.R. 106 W 

(b) The renewal of Government securities (including Government promissory 

notes) is now governed by the provisions of the Indian Securities Act 
(XIII of 1886), s. H, and the rulos ofjihe Governor General in Council 
made under s. 14 of that Act. {Ibid). X* 

12. (1) When a Government security is alleged to have been 

wholly or partly lost/ or destroyed, and a person 
securities!^ ?) U ^ llCa ^ c ^ a i uls be the person to whom but for the loss 
* or destruction it would be payable, he may, on 
application to the prescribed officer, and on producing proof to his 
satisfaction of the loss or deduction and of the justice ,of the claim, 
obtain from him an order for — 

(a) the payment .of interest in respect* of the security said to 
be lost or destroyed pending the issue of a duplicate 
security ; and 

(£) the issue of a duplicate security payable to the applicant. 

t 

(2) An order shall not be passed under sub-section *(1) until 
after the issue of the prescribed notification of the loss or destruction 
and after the expiration of the prescribed period, nor until the appli- 
cant has given the prescribed indemnity against the claipis of afl 
persons deriving title under the security lost or destroyed. 

(3) A list of the securities in respect of which an order is passed 

under sub-section <1) shall be published fn the (razette of India at 
such times as the Governor General in Council may, from time to 
time, direct. # 
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I ,r 


(Notes). 

1 Issue ol duplicate securities . ” 


Period after which 
the Goverument is 
released from liabi- 
lity in respect of ori- 
ginal security. 


* t 

Security (lost or stolen)— Agreement by both parties to obtain doplioate— Laches of 
borrower. , s 

Plaintiff’s relative borrowed money from defendant on the security of a Govern- 
ment Promissory Note which waB stolen from defendant in 1865, and 
defendent advertised the loss. In 1865, an ekrarwas executed between 
the parties, whereby defendant was bound to take stepB, assisted by 
• plaintiff, to procure a duplicate. Tho note was endorsed, not in 

defendant’s but in plaintiff’s name, and no steps whatever were taken 
by plaintiff until 1869, when the note turned iy> in the Currency 
Office. Defendant being unable therefore to perform his part of the 
contract : Held that any neglect that had taken place in obtaining a 
^ duplicate was entirely owing to plaintiff’s laches. 18 W.R. 58. Y 

13. When a renewed security has been issued 
under section il, or a duplicate security has* been 
issued under section 1 *2, the Government shall be 
discharged from all liability in respect of the ori- 
ginal security of which the renewed or duplicate 
security has been issued — 

(а) in the case of a renewed security, after the lapse of six 
years from the date of the issue of the renewed security , 

(б) in the case of a duplicate security after the lapse of six 
years from the date of the publication under section 12, 
sub-sec. (3), of the list in which the security is first 
mentioned, or from the date of the last payment of inter- 
est on the original security^ whichever date is the later. 

14. The Governor General in Council may, 
from ’time to time, make rules to prescribe— 

(a) the mode in which payment of interest in respect of Gov- 
* ernment securities isjto be recorded and acknowledged ; 
(4) the circumstances m which Government securities must 

be renewed before further payment of interest thereon 
can be claimed ; 

(„) the feet to be paid in respect of .pplicetioos onder sect, on, 

11 and 12 ; . . 

the form in which securities delivered for renewal are to 

be receipted ; , 

the officer who Is to exercise all or any. of the powers and 
perform all or any of the duties prescribed by sections 11 

and 12 ; . 


Power of Governor 
General in Council 
to make rules. (1) 


(d) 


(e) 
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( 9 ) 


the proof which is to be produced by persons ^tpplyipg for 
duplicate securities ; # f 

the form and mode of publication of the notification 
mentioned in section 12, and* the period after which 
interest may be paid or a duplicate security may be 
issued under that section ; 


(h) the nature and amount of the indemnity to be given by 
a person applying ‘under section 12 for the payment of 
interest or the issue of a duplicate security ; and, 

(i) generally, all matters connected with the grant of renew- 

ed and duplicate securities. 


(Notes). 


I. — 1 * Power of Rules . 99 


Rules under section 14 of the Act. 

No. 96, dated the 7th January, 1888 —Besolution — In accordance with the provision!! 
of the Indian Securities Act, XIII of 1880, the Governor General in Council is pleased 
to make the following rules under section 14 of the Act : — 

1. Interest rages showing the several half-years at whioh interest will accrue, 
shall be imprinted on the reverse of each new note issued, and payment shall be recorded * 
by the stamp of the Disbursing Office or by a manuscript entry over the space apportioned 
to the half-year concerned. If payment be made at a Presidency-town, the recording 
entry shall show the Presidency and the date and number of the issuing warrant, which 
shall be in the form of a negotiable instrument payable to the holder's order. But if 
payment be made at a District Treasury, the recording entry shall show the name of 
the Treasury, the number borne by tho pa> merit voucher, and the date of payment ; this 
entry shall be authenticated by the initials of the Treasury Officer, and the holder’s 
receipt shall be taken on the face of the payment voucher. If, however, the note be of 
the old form, and bear no interest cage, the holder’s endorsement for interest will be 
required on the note itself, and payments will be authenticated by the Disbursing 
Officer under the endorsement ag heretofore. 

2. Under the preceding rule, interest cages shall be imprinted and (in the oase of 

notes in the old form) holder’s endorsements for interest shall be written 1 only on the 
back of the note itself. « 

3. If the note be of the old form and bear no interest cage, the holder’s endorse- 
ment for interest should agree letter for le’tter with the name in the body of the note 
or in the transferring endorsement, as the case may be ; the usual signature may be 
added below. 

4. An endorsement or receipt by a native female must be attested by the signatures 
of at hast two respectable witnesses, who must attend before the Officer in charge of the 
Treasury where interest is payable, and certify to the genuineness of the endorsement or 
receipt. 

( Provided that in the case of receipts for payment of interest on, Government Promis- 
sory Notes made at a Presidency Bank , the provisions bf sub-rules (2) and (3) shall not 
be enforced unless it is specially so directed by ihe officer making the payment ), 

N.B , This proviso was added by Notification No. 1279- A., dated the 1st 
March, 1906, Bee Gazette of India, 1906, Pt. 1, p. 146. 
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, 1 — " Power of. Rules ’’—(Continued). 

5. No notice will be taken of any trust appearing in an endorsement of transfer or 
receipt for interest . When a note is endorsed to, or receipted by any verson in his capacity 
of trustee or in any other representative capacity, such person will be treated in all 
respects as the true owner of the note. 

'N.B .— Rule 5 was substituted by Resolution No. 3558-A., datod 19th August 
1896, see Gazette of India, 1896, Pt. 1, p. 628. 

6. A note blank endorsed by the holder is not receivable at any Government 
Treasury ^r at the Public Debt Offices in the Presidency-towns . The holder of any auoh 
seourity will therefore bo required to specially endorso the same before submitting it for 
payment of interest. 

7. The holder of a note may be required to receipt the same for renewal in all or any 
of the following cases , that is to say : — 

(1 ) .// the note has been enfaced for payment of inteiest at a Mofussil Treasury, and 
the holder thereof is desirous of altering the place of payment. 

(2) If only sufficient room remains on the back of the note for one further endorse - 
merit , or when any word or words is or are written upon the note across any existing en- 
dorsement or endorsements , all cross endorsements being strictly prohibited 


(3) If the note is torn or in any way damaged or crowded with writing or unfit, in 
the opinion of the officer before whom it is produced for payment of interest, for receiving 
interest. 

(4) If the note bears an endorsement which transfers the note to or is signed by, any 
^ person otherwise than in his personal capacity , except m the undermentinyied cases . 

(а) Where the transfuse is a well-known firm, coiporate body or Bank ; or the 

signature attached to the endorsement is the usual name or signature of 
such a firm or purports to be the impression of the common seal of a cor- 
porate body with perpetual succession or is the signature of the Sec- 
retary, Deputy Secretary, Manager or Agent, of a Bank or corporate 
body ; 

(б) Where an endorsement is made, in his official capacity by the person 

holding for the time being one of the offices to which the Governor 
* ' General in Council has, by notification in the Gazette of India, 

declared section 7, sub-section ( 1 ), of the Indian Securities Act (XIII 
of 1886) to Apply \ 

(c) Where the transfer is made to or by a person in whose favour a cert f^ te 
' . under the Succession Certificate Act (VII of 1889) ornate or Mrs 

of administration underlie Indian Succession Act (X of 
Probate and Administration Act ( V of 1881) has or have been granted 
by a Court of competent jurisdiction ; 

(<f»* Where the transfer is made to or by tU executor or administrator of an 
estate who is described as such therein, such executor or administrator 
oZ Zwn to be the holder according to the tenor o, the note and 

previous endorsements ; - , . 

(6) If the endorsement is net clear and distinct, or if it is made on paper affixed to 

a Government Promissory Note. . , f naument 

of interest, the title of M person so-presenting thenoU ^ Qf 

(7) If the note in question, being a c ™ n P £ bekng to an estate in which 
Rule 8, has ceased to be the property of a minor or 

administration is limited to interest. • 
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In all or any of the preceding cases payment of any further interest on such note 
may be refused until the note is receipted for renewal and actually renewed. 

N. B — Buie 7 was substituted by Resolution No. 3558 — A., dated 19th August 
1896, see Gazette of India 1896, Pt. 1, p. 628. ^ 

8. In the case of any note which is the property of a minor or belongs to an 

estate in which administration is limited to interest, the Public Debt Office at Calcutta 
may, upon such note being deposited with them, issue to the holder of such note a 
counterpart thereof having the words “ counterpart not negotiable’* stamped across the 
face thereof, and further payments of interest may be recorded upon such counterpart. 
Whenever such note shall uease to be the property of a minor, or shall cease to belong 
to an estate in wfiioh administration is limited to interest, the further payment of 
interest in respect of the note may be refused, until the first or any subsequent coun- 
terpart, as the case may be, issued in respect of it has been receipted and renewed in 
the manner provided in the ls|t preceding rule. Upon such counterpart being receipted 
and renewed as aforesaid, the same, together with the original note and any preceding 
counterpart issued in respect thereof, will be cancelled. t 

9. No payment of interest and no record or acknowledgment of the payment of 
interest and no issue of a counterpart note under the preceding rules is to be deemed or 
taken to be an acknowledgment of the title of the holder of any note. 

10. The following fees are payable in respect of applications under 8s. 11 and 12 
of the Indian Securities Act ( XIII of 1886). 

For each renewed or duplicate security 1 annas per cent., if the new note does not 
exceed Rs. 400 and Re. 1 if the new note exceed that sum. , 

N.B. — The words in italics in this rule were substituted by Resolution No. 

3553-A, dated the 19th August, 1896, see Gazette of India, 1896, Pt. 
1, p. 628. 

11. A note tendered for renewal must be receipted on the reverse as follows : — Receiv- 
ed in lieu hereof , a reneioed note payable to [name of holder) with interest payable at 

' Holder. 

Signature of the 

Duly authorised representative 
of ( name of holder). 

N.B. — This was substituted by Notification Nd. 6223-A, dated 3rd October, 
1904, see Gazette of India, 1904, Pt, 1, p. 748. 

12. If a person tendering a note for renewal applies for more than onto note in lieu 
of the note tendered , the latter must be receipted on the reverse as follows , or in a form 
as near thereto as circumstances will admit : 

Received in lieu hereof, two {or more)*hotes for Rupees respectively , payable to 

(name of holder ) % with interest payable at 

Holder. 

Signature of the 

Duly authorised representative * 
of (name of holder )• 

N.B. — This waB substituted by Notification No. 622S-A, dated 3rd October, 
1904, ^ee Gazette gt India, 1904, Pt. 1, p. 746. 

13. If a person tendering more than one note for renewal applies for one consoli- 
dated note in lieu of the notes tendered , the latter must be receipted as follows , or in a 
form as near thereto as circumstances will admit : 
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Received in lieu hereof , a new note payable to (name of holder) for Rs 

by consolidation with Promissory Note or Notes Nos (mentioning the numbers 

and amounts of the other notes ^desired to be consolidated with it) with interest payable 
at...* .......... 

Holder. 

Signature of the 

Duly authorised representative 

D 

• of (name of holder ). 

N.B. — This was substituted by Notification No. 6223-A,* dated 3rd October, 
1904, see Gazette of India, 1904, Pt. 1, p 748. 

14. The form of receipt mentioned in the foregoing rules must be very clearly and 
correctly written , and there must ha no ambiguity as to the name of the payee of the new 
note • The name of the holder , assigned by him or as entered by the duly authorised re- 
presentative below his own signature , should agree letter for letter with the name in the 
body of the note or in the transferring endorsement as the case may be. Where the 
holder himself signs the receipt he may add his usual signature below. 

N.B.-— This was substituted by Notification No. G223-A, . dated the 3rd Octo- 
ber, 1904, ace Gazette of India, 1904, Pt. I, p. 748. 

15. The holder of any note requiring renewal may procure a ronowed note in lieu 
of his original security in any of the following ways ; that is to say, be may present 
it duly receipted either in person or through a representative at— (l) Public Debt Office, 
Bank of Bengal, Calcutta ; or (3) at a Government Treasury for transmission to that 
offico ; or (3) at the Banks of Madras and Bombay who as agents of the said Bank of 
Bongal may either renew’such notes.on t.heir own responsibility or may forward them 
to the said Public Debt Office, Bank of Bongal for renewal. In the ease of notes pre- 
sented direct to the said Public Debt Office, Bank of Bengal, or transmitted to it for 
renewal either through a Government Treasury or the Bank ol Madras or of Bombay, 
the prescribed officer referred to in S. U of the Indian Securities Act (XIII of 1*86) 
shall be the Secretary, Bank of Bengal, for the time hemg: and in the case of notes 
presented, for rdhewal at the Bank of Madras, of of Bombay and renewed by those 
Banks on their own responsibility such officer shall be the Secretary of the Bank , of 
Madras or of the Bank of Bombay for the time being as the case may be. 

N.B.-Tho words in italics in this Rule were substituted by Resolution No. 

— . 3558- A, dated 19th August, 1896, see Gazette ot India, 189b, I . 1, 

p. 628 * 

16 The officer referred to in S. 12. sub-seetion (1) of The Indian Securities 
Act (XIII of me) shall be the Omptroller-Gfeneral for the t.me being. 

N B.-'l’heWds in italics m this rule were substituted by Rosoffifon No 
3558-A, dated 19th August, 1896. see Gazette of India, 1896, Pt. 1. 

P ' 62 ?' x .. „ . „ Promissory Note shall be notified in the first 
. 17. The loss »' 8<tra ; h " n t ! , m 0 Bengal, Public Debt Office. Calcutta; 
instance by letter addressed to the Bans oi # 
auoh letter shall contain the following paTticu arB * 

(1) Particulars of the note according to the following orm 

• • -aj. . of the per cent, loan oi 

Promissory Note for Bs. » • 

(2) Last half-year for which interest has been pa.d, 

(3) To whom paid. . Wa was issued fif known). 

(4) Name of the person in whose name the We was 
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(5) Particulars of coupons attached (if any). 

(6) Where eufaced at pre-ent. 

(7) £he oircumstances attending the loss. f 

(8) Whether the loss was reported to the Polioe. 

The above letter shall be accompanied by — 

(а) The Post Office R;gisfcry receipt for the letter, containing the note, if the 
same was lost in transmission by post. 

(б) The Police report, if any can be obtained. 

(c) A letter signed by the Officers of the Treasury or Presidency Bank where 
interest was last paid, certifying the last payment of interest made on 
tfie note, and to whom, if interest was paid out of Caloutta. 

(d) If the applicant is not tho last registered holder, # all documentary evidence 
necessary to trace back the title to the last registered holder. 

(e) Any portions or fragment which may remain of the lost or destroyed note. 
A duplicate of the letter to the Public Debt Office, Calcutta, must also be sent to 

the Treasury where interest is payable. * 

18. The loss or destruction of a Promissory Note shall be further notified by an 
advertisement, which the applicant for a duplicate note shall cause to be inserted in 
three successive issues of the Gazotta of India and of the Local Government Gazette of 
the place where the loss or destruction occurred. Such Notification shall be in the form 
following, or as near theroto as the circumstances will admit : — 

Lost or destroyed (as Oie case way be.) 

The Government Promissory Note No- , of the , per cent, loan of • 

for Rs. , originally standing in tho name of " , and last endorsed to 

, the proprietor by whom it was never endorsed to any other person, 
having been lost or destroyed, notice is hereby ^iven that payment of tho above note 
and the interest thereupon have been stopped at the Public Debt Office, Bank of Bengal, 
Calcutta, and thaUapplication is about to bo made for the issue of a duplicate in favour 
of the proprietor. The Public are cautioned against purchasing or otherwise dealing 
with the above-mentioned security. 

• Name of the Advertiser «• , 

Residence 

19. At the expiration of. six months from the date of the insertion of the last 
advertisement, the Comptroller-General shall, if satisfied of the loss or destruction of a 
portion of a note, and of the justice of the claim of the applicant, and (< if a sufficient 
portion for the identification of the note ho lost or destroyed shall have been produced, 
direct the Public Debt Office, upon tht elocution of such bond of indemnity as is here- 
inafter mentioned, to issue to the applicant a duplicate note in lieu of that so loBt or 
destroyed as aforesaid. If, however, no portion or no sufficient portion of the note so 
lost or destroyed shall have been produced as aforesaid, then, at the expiration of two 
years from the date of the insertion of such list advertisement, the Comptroller-General 
shall, if satisfied as aforesaid, pass an order directing the Public Debt Office, upon the 
execution of such bond of indemnity as is hereinafter mentioned, to pay the applicant 
interest in respect of the note so lost or destroyed pending the issue of a duplicate note, 
and also directing the said Public Debt Office, at the expiration of six years from the 
date of the publication of the list in which the lost or destroyed seourity is first men- 
tioned, if no reason ta the contrary appear t to issue* to the applicant (on his executing 
and procuring the execution by two sureties of ouch indemnity bond as is hereinafter 
mentioned should the same be deemed necessary by the Comptroller-General) a dupli* 
cate note in lieu of that so lost or destroyed as aforesaid. 
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20. The Comptroller-General may, wilhin six ycirs of the date of an order passed 
by him under rule 19, if he finds sufficient reason, alter or oancel such order, and may 
also require that the interval before the issue of a duplicate note be extended*to twelve 
years, or such shorter period not being less than six yews, as he may think fit. 

21. Indemnity bonds when taken on the issue of a duplicate noto or notes shall 
b*e for twice the amount of such note or notes, and when takon on the issue of orders for 
payment of interest shall be for twice the amount of the interest involved, that is to say, 
twice tha aggregate amount of all back interest accrued due on the note, plus twioe the 
amount of all interest to accrue due thereon during the six years which will have to elapse 
before the issue of a duplicate note can be made. In simple cases ^uch bonds may be 
issued by the Comptroller-General at Calcutta in a printed form prescribed by Govern- 
ment. No fee will be chargeable if a bond does not exceed in amount Ra, 500: but on 
bonds for higher amounts a fee of Rs. 5 for every Rs. 1,000, or part of Rs. 1.000 will 
be charged provided that no fee for any one bond so issued shall exceed in amount 
Rs. 30. If, however, the Comptroller-General consider that the circumstances of the 
cas^ demand that a bond shall be specially prepared by the Government Solicitor, a fee 
of Rs. 32 shall be payable to that officer. 


22. The list of securities lost or destroyed referred to in section 12 (3) of the Indian 
Securities Act, XIII of 1880 in respect of which an order is made for payment of interest 
pending the issue of a duplic ite security, or for the issue of such duplicate security, shall 
be advertised half-yearly in the Gazette of India in the months of January and July or 
as soon afterwards as may be cohveniont. All seburities in res pour, of which an order 
*has been passed as aforesaid shall be included in the first list published next after the 
passing of such order and ah ill continue advertised overy half-year until the expiration 
of six years from the date of first publication, or from the date of the last payment of 
interest on the original securities, wHichever is the later date. Such list shall contain 
the following particulars, viz., the name of the loan and number of the last note, its 
value, in whose name it was issued, from what dato it bears interest, the name of the 
claimant for a duplicate, the number and date of the order passed by the Comptroller- 
General for payment of interest, or issue of a duplicate, and the dato of publication of 
the list ii^ which, such security was first mentioned* 

N.B.— The words in Italics in this rule were substituted by Resolution 
No. 3558 -A,* dated the 19th August, 1896, seo Gazette of India, 1896, 
Pt. T, p. 628. [See Gazette of India, Pt- I, p. 6.] 

— rules as to Securities deposited with Government 

FOR COMPLETION OF CONTRACTS. 


Resolution No. 1012 , dated 28th February, 18.90.— The object of the proposal now 
made is to provide that, in the case of Government securities received by Warrant 
Officers in otiarge o! depots the securities shall not be endorsed to such officers but to 
the nearest Ordinance Officer. 


2. It is understood that the difficulty occasioned by the existing rules arises 
almost entirely in connection with deposits made for short periods by contractors as a 
guarantee fSr fulfilment of their contract. The simplest way to overoome the difficulty 
appears to be to rule that such deposits as also other deposits oi Government securities 
which are not expected to remain in custody for more than a year, may remain m the 
name of the person makitg the dephsit and not be endorsed to ^y offic.r ot Qo, e r D . 
ment. The deposits will then be received on the condition to be stated in the tender or 
otherwise, that Government will be authorised to approbate and canoel the notes ,f 
the oontraots are not fulfilled. If by mistake notes sent by depositors to an offiww of 
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t , • 

Government are endorsed to him, they should be returned, when the proper time comes 
with that endorsement canceller], instead of being ro-entlorsed. In {his case interest 
should not be drawn by the officer but if the notes remain in the name of the deposi- 
tor there would be no objection to his drawing interest on them on producing at the 
treasury in which they arc lodged for safe custody a reoeipt countersigned by the Govern- 
ment Officer who lodged them provided, of course, that the notes are enfaced for payment 
of interest at that treasury. 

3. His Excellency the Governor-General in Council accordingly directs* that in 
future the procedure in such cases shaft be as follows : — 

(1) When the notes are deposited for a period of twelve months or less, they shall 
remain in the name of the depositor and shall not be endorsed* by him to any officer of 
Government. 

(2) The Government officer receiving the deposit will see that the notes stanff in the 
name of the depositor, and that the contract or other document executed by the deposi- 
tor conveys authority to Government to appropriate or cancel the notes if the oontfaot 
is not fulfilled. 

(3) After satisfying himself on these points, the Government Officer receiving the 
deposit will lodge the note or notes for the safe custody in the nearest civil treasury 
except in the Presidency towns of Calcutta, Madras and Bombay where the notes will 
be lodged with the Comptroller General and with the Accountant-General, Madras, and 
Bombay, respectively. The Comptroller-General will wisue subsidiary rules regulating 

the procedure at the treasuries. 1 

« 

(4) The depositor may draw interest on these notes by tendering receipts in the 
usual form countersigned by the officer with whom ho deposited them. 

(6) When the notes are deposited for more than twelve months, they should be 
endorsed to the Comptroller- General (or Accountant-General, Madras and Bombay, as 
the case may be) and sent as at present through the Comptroller of Military Accounts, 
the practice now followed of sending to the Presidency Bank notes deposited for more 
than six and loss than twelve months being discontinued. 

15. (1). The Governor-General in Council shall, before 
making rules under sectibn 14, publish a draft 
drafts* and rules. ° f the proposed rules in such manner as may, 
in his opinion, be sufficient for the information 
of the public. * 

(2) There shall be published with the draft a notice specifying 
a date at or after which the draft will be taken into consideration. 

0 $) The Governor-General in Council shall receive and consid- 
er any objection or suggestion which may be made by any persclh 
with respect to the draft before the date so specified. 

(4) Every rule made under section 14 shaH be published ,in 
the Gazette of India, and the publication in that Gazette of a rule 
purporting to be made under that section shall be conclusive proof 
that it has been duly made, , 
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.£? T? * V.' 5 n0t fa,,in * under a "y Particular sections of 

thls^ct, are collected here for facility of reference because they relate 
to Government Promissory Notes and Government Securities 


• Government Promissory Notes. 

(1) Government Promissory Notes— Bank of Bengal-C.P.C. 1882, S. 268— Attach- 
ment. 

Where certain Government Promissory Notes in the custody of the Bank of 
Bougal were declared to belong to the plaintiff, and the plaintiff 
applied# for execution of the decree by attachment, S. 269, C.PC., 
1882, was held to be applicable only to cases where the property, in 
• the possession of a third party, belonged to the judgment-debtor, and 

not to cases where it was declared to be plaintiff’s. 1 C.W-N. 170. A 


(2)t /h/cf. — Transfer of — Indorsement — Onus. 

(a) Government promissory notes are negotiable instruments within themeaning 
of Act XXVI of 1881. They can be transferred only by indorsement 
on the back of the note. An indorsement on the face of the note or on 
an allonge is invalid. These notes cannot be assigned without indorse- 
ment as ordinary choses in action. 24 B. 65 (71) Cf. 5 B. 268. A-l 


(6) “The indorsement through which a holder in due coarse claims must be 
» genuine. This principle is of universal application.” 24 B. 65 (72). B 


(c) The onus is in thef first place on the transferor of a Government security to 
establish that the transfer of the Promissory Note by him in favour of 
another was without consideration. 12 C.L.J. 470. C 


(d) Oral evidence is admissible to show that an agreement in writing to soli 
Government pro-notes is really an agreement made by way of wager 
on its market price on a future day. 17 M. 480 [(12 B. 585, F.\ 0 C. 
791, Dias,) (F. U.B.R. 1897-1901, Vol. II. 399 ; 85 P.R. 1898) ; ( Appr 
# 82 G. 437. F.B.) (Affir., 18 M. JOG (F.B).] D 


(3) Ibid. — Transfer of— Notice. 

If any person has # a right to prevent the legal holdor of a Government pro- 
missory note parting with it, that person ought to take proper legal 
_ proceedings to obtain an order of Court restraining her from doing so. 

* If such an order be obtained and the Government has notice of it, it 
would be bound to ad in accordance with it. 13 B L.R. 359=22 
W.R. 106. B 

(4) lbid.-r Transfer when can be impeached. 

When Government pro-notes are transferred in market over for full value, the 
original ownor wishing to cancel the transfer must prove^fraud or 
insufficient endorsement. Old 8.C, 7, Oudh. F 

T5) /Wcf.— Transfer of interest in— Negotiable Instruments Act (XXYI of 1881), Ss.14, 

W and 48. „ XT . . 

In Juno 1903 the plaintiff endorsed some Government l romissory Notes of th 
value of Rs. 20,000 to tlft Secretary of State for India as security for 
one *B, a Government treasurer. In August 1903 be presentod an 
application to the Deputy Commissioner in which he stated that he 
had sold the notes to 3, that he would endorse the notes to S when 
required to do so, that S *ad purchased the notes subjeot to the 
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Secretary of State’s lien, etc. On the following day S presented a 
corresponding potition to the Deputy Commissioner in which he stated 
that he had purchased the notes and bad a lien on them subject to 
the Secretary of State’s claim. About the same time the plaintiff by 
a letter requested S to discount certain huudis in the n'.me of certain 
firms and S discounted some of them to the extent of Rs. 9,000. 
Subsequently thG plaintiff brought a suit for a declaration that the 
notes were not liable to attachment in execution of the decree of the 
first defendant, Aljahabad Bank, against the defendant 8. Held , 
that the interest of the plaintiff in the notes was transferred to S, 
tifttl the transfer was purely of a ohose in action to which the Ne- 
gotiable Instruments Act did not apply, and that the plaintiff’s suit 

was not maintainable. 9 O.C. 174. 0 

» 

(6) Ibid .- Endorsement and delivery of, by Muhammadan father to son, effect of 

—Evidence of conduct of parties- 

a Oortain Government promissory notes had been transferred to the defendant 
by his fathor, and bhe question arose m this suit for partition brought 
against him by his sister, whether the transaction was intended to bo 
a transfer of thu true' ownership of the promissory notes or was a 
merely benami transaction leaving the true ownership of the notes in 
the father himself, in other words whether the promissory notes and 
tho cash representing them continued«.to be part of the estate of the 
father at his death, or, by reason of their having been given by him* 
while living to his son, belongod tv> the latter. Though some of 
the facts subsequent to the endorsement told against the defendant, 
the-first Court was of opinion that such facts admitted of explanation 
on the theory that the father while giving away the notes, reserved to 
himself the right of using the interest during his lifetime and of charg- 
ing the income with cortain bequests to be paid after his death. Tho 
Hi^h Court came to a different conclusion, pointing out that the ex- 
planation suggested by the first Court was a mere theory without evi- 
dence and their Lordships of tho Privy Council, agreeing with the 
High Court, docided that the conduct of the parties in the case subse- 
quent to tho endorsement of the note by the father removed every 
doubt which might otherwise have affected that transaction, and left 
it certain that- the ownership of the notes remained in the father. 
(/2., 547 B. 31 = 4 Bom. L.R^ 754). 19 A. 267 (P.C.) = 24 I.A.I. H 

(7) /bM.-Gift of property intended to be made by father to daughter— Gift not 
completed— Transfer whether valid as declaration of trust— Nature of evi- 
dence required to establish trust. 

^Plaintiff, the daughter of one K, sued the defendants, his grandsons, for the 
delivery up of a Government promissory note on the ground that, 
although purchased by her father iu his name, it had been set apaffc 
by him as a provision for her. Plaintiff stated that although there 
was no complete transfer to her of the legal ownership in the note, 
tho father having constituted himself a trustee of the note for the 
benefit of tho plaintiff, the Court should eniorce tho trust as such, 
although a voluntary one. Held that the dootrine, obtaining in the 
Courts of Lquity in Lnglaud, of the transfer of ownership by acknow- 
ledgment of a trust, requires to be cautiously applied in the Courts 
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in India, especially when it is sought to be established by oral evi- 
dence. The evidence in the case was of an unsatisfactory nature 
owing to discrepancies in it and its uncertain character. *The evid- 
ence left no doubt as to the intention of the father to give the note to 
the daughter, but was not of such a character as to justify the con- 
, elusion that the father had constituted himself a trustee for the 
daughter before he died. The conclusion arrived at by the Court on 
the evidence was that the father failed to carry out bis intention into 
effect by some instruments declaring distinctly the manner in which 
the note was to be appropriated to tho bonefit of hi 9 daughter, the 
plaintiff, whose suit was, therefore, dismissed byliho Courts but with- 
out costs. 7 B. 229. (ii., 17 B. 480 ; 10 Bom. L.R. 1209). I 

(8) Ibid .— Gift of Government Notes— Necessity of endorsement to complete gift — 
Creation of trust by donor constituting himself trustee— Enforceability of truBt 
' against representative of donor Practice among Parsis. 

A gift of Government stock cannot be oom plated without an endorsement or 
something equivalent to it ; for where a particular form of transfer 
is prescribed by law, a transfer in another form is as inefficacious 
inter uivos as in a Will. And, to such a unilateral transaction, in a 
case where it is grautitous, completion cannot bo givon by the CourtB, as 
where a consideration has been paid and the contract must be enforced 
in order to prevent fraud. But an owner of such notes may constitute 
himself a trustee of such notes for another, which trust may then be en- 
forced against him or his representative. It is not even necessary that 
he must expressly, constitute himself as such trustee, and from the 
practice obtaining in his community. In the present case a Parsi 
woman sued her mother-in-law for the recovery of the value of certain 
Government Notes and interest due thereon, alleged to have been 
presouted to the plaintiff at the timo of her marriage for her sole and 
separate use. It was found in evidence, that the marriage of the 
plaintiff was in 1851 ; that frorrf certain accounts opened in the books 
of a firm of which tho plaintiff's grandfather was a partner, it was 
clear that some presents were made to the plaintiff by her father-in- 
law ; that there was an entry in that account dated August 1854, to 
tho effect that the father-in-law of the plaintiff had bought two 
Government Notes for Rs. 1,500 in his daughter-in-law’s (the plain- 
tiff’s) name and had obtained the interest on them, whioh was duly 
credited to her ; and there were documents in the handwritiug of the 
father-in-law and the graud-father of the plaintiff, wherein the said 
Notes were alluded to as the property of the plaintiff and as having 
been purchased with her moneys, and that in 1864 the father-in-law 
died without having endorsed the notes over to the plaintiff or to any 
odo on her behalf, and that they remained in his name in the bands 
of the grandfather till 1896 when the defendant got possession of the 
same. It was held under the ciroumstances that, although there 
was no valid gift of ihe notes, there was a clear indication that the 
father-in-law hfcld the notes only as trustee fyr the plaintiff, and that 
the defendant, as the executrix and representative of the plaintiff’s 
father-in-law, was bound by that trust. 5 B. 268. (ii., 10 Bom. L. 
R. 1209). , J 
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(9) ibid, — Authority to negotiate —Hindu widow— Act XXYII of 1860— Certificate-^ 
Debts due to son — Proof of possession of the notes. 

' *A. Hindoo widow holding a certificate for tjie collection of debts due» to her 

son, and applyiog for authority to negotiate certain Government 
Promissory Notes, the interest of which the son had been permitted 
to draw, but which stood in the name of her late husband, is bound 
to show how she got possession of them. 15 W.ft. 267. K 

(10; Ibid. — Deposit of stolen, as security — Detention by Public Debt Office— Claim 
to return note upon suit for recovery of debt. 

Where a Government Pro-note, stolen while in the custody of the Public Debt 
Office, had been deposited with the Bank of^Bongal by the defendant, 
a purchaser for full value, as security for loan upon a promissory 
note and was detained by the Superintendent of the Publip Debt 
Office on its being sent there by the Bank, at the defendant’s request, 
for payment of intorost, held that, in a suit upon the pro-note for the 
recovery of the amount of the loan, tho defendant was not entitled to 
refuse payment till the stolen note was delivered up to him. 5 C. 
054 = 5 C.L.K. 586. » L 

(11) Ibid.— Theft of negotiable instrument— Title of subsequent holder compared 
with that of the last holder. 

When an instrument, such as a Government pro-note, has been stolen, the 
person from whom *it was stolen has* a good title to it, not only as 
against tho thief, but as against auy person who subsequently becomes* 
tho holder, unless such person can p*rove that the instrument had 
become negotiable at the time it was stolen, and that he obtained it 
bona fide for value without notied of the theft. (Ibid). M 

(12) East India Company pro-notes— Forgery— Acknowledgment. 

In an action against the East India Company by the holder of a forged imita- 
tion of one of their promissory notes issued by the Goveriior-Genoral 
in Council at Calcutta, held that the Company were not bound by 
the acknowledgment of it as genuine by a clerk in their Accountant- 
General's Office who was authorised by the Aooountant-General to 
compare all such notes with the register# but not authorized to certify 
their genuineness, although it appeared that it was his practice to do 
so. 2 Knapp 245. N 

id 

II.— Government securities. 

(1) Government securities— Bequest of— Interest accruing before testator’s death. 

The interest on Government securities bequeathed by will in certain speoified 
amounts accruing due before the testator’s death, does not pass to the 
legatees. 14 C. 222. (#., 10 C.LJ, 355 = 14 G.W.N. 18). 0 

(2) Contraot to deliver Government paper. 

A Court will require strict evidenoe that a contract, per se legal, is Intended fb 
operate illegally. It is not necessary, in order to support a contract, 
that tho plaintiff should have possession of the Government paper when 
the contract is entered into ; it is sufficient if he is in a position and 
is ready and willing to deliver it at clue date. A letter, stating 11 the 
bearer will hand over to you Ks. 75,000, 5J loan dotes” is sufficient to 
establish the bona fide nature of a transaction for purchase of 
Company’s paper. Car, I ; 2 Hyde, 121. B 
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II.— Government Securities— (Concluded). 

• , % 

( 3 ) Contract for sale of Government paper— Suit for non-acceptanoe' Readiness 

and willingness. * 

• (a) Where a contract f^r the pale and purchase of Government papef provides 
for the delivery of the paper on a subsequent date, it is not necessary, 
in order to sustain an action against the buyer for non-acceptance on 
the due date that the plaintiff should have taken the Government 
paper contracted for to the place of business of the defondant and then 
9 and there made an actual tender of it. 0 0. 791. , Q 

(b) Where on the face of the contract, it did not appear that eithor party was 
called upon to act first, it was held that the plaintiff was not entitled 
to recover, unless he proved performance of, or an effort to perform, 
his part. In the absence of any indication on the part of the plaintiff 
that he was ready to deliver, the defendant is not liable for non- 
aocoptance. The readiness and willingness on the part of the plaintiff 
must be substantial, somothing on which the defendant may act, not 
a readiness and willingness concealed in the plaintiff’s mind.# 1 Ind. 
Jur. N.S. 17. R 

(4) Government securities deposited— Conversion into papers with lower Interest, 

Effect of— Liability of parties. 

lu this case, in pursuance of notice given by the agent of Government to the 
Registrar of the Sudder Court, certain Government securities depo9i- 
» ted in Court, and at the time tearing 6 per cent, interest, had been 

converted into Government notes bearing only 4 por cent, interest. 
This had been done before the division of the notos amongst the 
parties entitled to .the income, and though the delivery of the notes to 
the claimant was irregular, it did not affect the conversion of the 
securities which was the act, not of the parties, but of the Govern- 
ment and of the Court, the conversion, however, having reduced the 
Rs. 3,000, which the annuities were entitled to receive, by one-flfth, 
the appellant, under his engagement, was liable to make it good and 
> * the judgment of the Sudder Ccftirt complained of was therefore re- 

commended by the Judicial Committoe to be confirmed. 2 W.R.P.C. 
48 = 4 Sar.*777. 8 

(6) ibid. — Limitation Act (XY of 1877), Bch. II, Art. 145-Loan of deposit. 

Art.* 145, Sch. II of the Limitation Act, is applicable to the case of a deposit of 
Government securitiespeven if the transaction is considered as a loan 
of suoh securities and not merely as a deposit. 7 C.W.N. 476 
8 C.W.N, 500 ; 31 C. 519. • T 
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THE INDIAN SECURITIES ACT, 188 ( 5 . 


* INDEX. # 

Note 1. The thick figures at the ond of each line refer to the pagos of this Act and the 
alphabets in italics preceding tbe thick figures rofer tfb the cases having 
corresponding thick letters against them in those pages. 

2. — S in Brevier Roman denotes the section. 

A 

ct XXVII of I860, Certificate — Debts due to son — Proof of possession of the notes — 
Government Promissory Notos — Authority to negotiate — Hindu widow, K. 22. 
Act XXVI of 1881 , applying to Government promissory noto—O, 3. 

S. 13 — Negotiable instrument— Government promissory notes, II — J, 4. 

Ss. 14, 4G and 48— Transfer of interest in— Government Promissory Notes, 
G, 19. 

Act XIII of 1886, Statement of Objects and Reasofis, /l, 3. 

Report of the Select Couynittee, B , 3. 

Proceedings in Council, C, 3. 

Act was declared in force, D , 3. 

Short title and commencement, S. 1, 3. 

Application of S. 7 (1) of the, to certain officos, S. 7, 8. 

Agreement , Stamp duty on, for sale of Government security, F, 4. 

Allonges , Prohibition of indorsements on, to Government securities, S. G, 3, 6. 
Indorsement on— , what is, P, Q, 6. 

b 

Bank of Bengal , Public debt tyranch of, a Government office, T , 8. 

C.P.C., 1882, S. 268 — Attachment— Government Promissory notes, Z, 19. 

c 

Certificates , Transfer and discharge of, an&coupons, S. 8, 9. 

Debts due to son — Proof of possession of the notes— Government Promissory 
Notes — Authority to negotiate— Hind* widow, K , 22. 

C.P.C., 1882 , S. 268 — Attachment— Government Promissory Notes, Z , 19. 

Contracts , Rules as to securities deposited with Government for completion of 17, 18 . 
to deliver Government paper, F , 22. 

for sale of Government paper— Suit for non-acceptance— Readiness and Willing- 
ness, Q, R, 23. 

Coupons , Transfer and discharge of, S. 8, 9. 

D 

• • 

Debt, Government promissory note, K, 4. * 

Debenture , What it is', L, 4. 

Definition, M , 0. 

Discharge, Transfer and, of certificates and coupons, S. 8, 9. 
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East India Company pro-notes, Forgory — Acknowledgment, N, 22. 

Endorsement, Transfer of Government security by, 0, 4. 

Onus— Government Promissory notes -Transfer.of, A— D, 19. 

Prohibition of, on allonges to Government securities, S. (>, 5, 6. 

On allongo — Allouge, what is, P , Q, 6. 

Endorser of Government security not liable (or amount thereof, S. 9, 9. 

P 

Future delivery, Sale of shares for— Readinoss -Willingness, U, V, 9. 

G 

Gift, of property intended to be made by father to daughter— Gift not completed — 
Transfer whether valid as declaration of trust— Nature of evidence requirod to 
establish trust, I, 20, 21. 

Cf Government Notes— Necessity of endorsement to complete — Creation*' of 
trust by donor constituting himself trustee— Enforceability of trust against 
representative of donor — Practice among Parsis, J, 21. 

Government , period after which the, is released from liability in respect of original 
security, S. 13, 11. 

Rules as to securities deposited with Government for completion of contracts, 17, 

18. 

Government office, public Debt branch of 13 ink of Bengal, a, T , 8. * 

Government paper. Contract to deliver, F, 22. 

Contract for sale of— Suit for non -acceptance —Readiness and Willingness, Q , Tl, 

23. 

Government promissory notes, S. 13, Act XXVI of 18S1 —Negotiable instrument, 77— J, 

4. 

Debt, K, 4. * 

Negotiable Instrument Act applying to, 0, 5. 

Rank of Bengal— C.P.O., 1888, 8 ‘J08 —Attachment, Z, 19. 

Transfer of— Indorsement— Onu*, .4 - D , 19. 

Transfer of— Notice, E, 19. 1 

Transfer when can be impeached, F , 19. 

Transfer of interest in — Nogotiablc Instruments Act (XXVI of ,1881), Ss, 14, 
46 and 48, (?, 20. 

Endorsement, -and delivery of, by Muhammadan father to son, effeot of— Evidence 
of conduct of parties, II, 20. 

Gift of property intended to bo made by father to daughter — Gift not completed 
—Transfer whether valid as declaration of trust— Nature of evidence required 
to establish trust, 7, 20, 21. 

Gift of Government Notes — Necessity of endorsement to complete gift — Creation 
of trust by donor constituting himself trustee — Enforceability of trust agaidbt 
representative of donor— Practice among Parsis, J, 21. 

Authority to negotiate— Hindu widow— Act XXVII of 1860— Certificate— Debts 
due to son— Proof of possession of the notes, IC, 22. 

Deposit of stolen, ae security— Detention by Public Deb! Office— Claim to return 
note upon suit for recovery of debt, L, 22. 

Theft of negotiable instrument— Title of subsequent holder compared with that 
of the last holder, Af, 22. m 
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Government security , Stamp duty on agreement for sale of, F, 4. 

$ran&fer*of, by endprsement, G. 4. 

.Notice of twist not receivable, S. 4, 5. 

Right of survivors of joint payees of, S. 5, 5. 

Vrohibitiou of indorsements on allonges on to, S. 6. 5 , 6 . 

Hofding of, by holders for the time being of public offices, S. 7, 6, 8. 

Indorser of, not liable for amount thoreof, S. 9, 9. 

• , Impression of signature on, S. 10, 9. 

Issue of renewed securities, S. 11, 10. 

Security lost or Rtolen — Agreement by both parties to obtain difplicafce— Laches 
of borrower, Y, 11. 

Issue of duplicate securities, S. 12, 10, II. 

Bequest of— Interest accruing before testator’s death, 0, 92. 

Deposited — Conversion into papors with lower interest — Effect of — Liability of 
• parties, 8 , 23. 

Limitation Act (XV of 1877), Sch. IT, Art. 1*15— Loan of deposit, T, 23. 

Governor General in Council , Power of, to make rules, S. 14, 11, 18. 

Publication of drafts and rule 1 ?, S. 15, 18. • 


l ssue , of renewed securities, S. 11, 10 

Of dublicate securities, S. 12, 10, 11. 


' Limitation Act (XV o fI677), Sch. II, Art. 145 — Loan of deposit, T, 23. 

N 

Negotiable instrument , Government promissory notes — S. 13, Act XXVI of 1881, II— J 4. 

Theft of — Titloof subsequent holder compared with that of the last holder, M, 22. 
Notice, of trust not receivable, S. 4, 9 

Government— Transfer of— F, 19. 


Offices , Application of S. 7 of the Act to certain, fl, 7, 8. 

Original security , Period after which the Government is released from liability in respect 
of, S. 13, II. 

P 

Prohibition, of indorsements on allonges on Government securities, 8. G, fl, 6. 
Publication, of drafts and rules, S. 15, 18. 

Public debt branch, of Bank of Bengal, a Government office, T , 8 . 

Public De^t office , Government promissory notes, deposit of stolen, as security— Detention 
by— Claim to return note upon suit for recovery of debt, L , 22. 

Public offices. Holding of Government securities by holders for the time being of, S. 7, 

0 — 8 . 


Renewal, Issue, of renewed securities, S. 11, 10. 

Repeal , of Acts III of 1881, XIX of 1885, 8. 2, 4. 

Rules, Power of Governor General in Council to make, S. 14, 11—18. 
under 8. 14 of the Aot, 12. 

Publication of drafts and, S. 15, 18. 
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THE EPIDEMIC DISEASES ACT, 1897 1 . 

• (ACT III OF 1897.) 

[Passed by the Governor-General of India in Council .] 
Deceived tma assent of the Governor-General on the 
4th February 1897. 

An Act to provide for the better prevention of the spread of 
Dangerous Epidemic Disease. 

Whereas it is expedient to provide for the better prevention of the 
spread of dangerous epidemic disease; It is hereby enacted as. follows : — 

(Notes). 

• l.—“The Epidemic Diseases Act % 1897." * 

(1) Statements of Objects and Reasons. 

For , see Gazette of India. 1897, Pt V, p. 21. A 

(2) Report of the Select Committee. 

For , see Gazette of India, 1897, Pt. V, P. 23. B 

(3) Proceedings in Council. 

For , see Gazette of India, 1897, *Pt. VI, pp 18 and 24. G 

(4) Act was declared in force* 

The in Upper Burma (except the Shan Stitcs) by the Burma Laws Act., 

1898 (XIII of 189®. 

It has beou declared in force m the Santhal Pargauas by notification under 
tho Santhal Pargants Settlement Regulation 1872 (III of 1872), S. 3, 
as amended by tho Santhal Pargauas Justice and Laws Regulation, 

1899 (III of 1899), S 3 and in the Angul District under S. 5 of the 
Angul District Regulation, 1894 (I of 1894), see Gazette of India, 

• * 1899, Pt. I, p. 1064. • D 

(5) Landlord and tenant — Lease — Covenant for quiet enjoyment — Tenant com- 

pelled to vacate premises— Liability to pay rent. 

When, under the Epidemic Diseases Act, it becomes unlawful for a tenant to 
^ # occupy tho premises in the manner contemplated by the lease, there 
is uo breach of the lessor’s contract for quiet enjoyment and the 
tenant is liable to pay the rent and taxes for the whole period. 
• 1 Bom. Ij.R. 267. B 

Short title, extent, * U> This Act may be called the Epidemic 

and commencement. Diseases Act, 1897. 

(2) It extends to the whole of British India (inclusive of * * 
British Baluchistan, the Santal Parganas, and the Pargana 

of Spiti) ; and * * 

(3) It shall come into force at once. 

* * (Notes). 

Legislative changes. 

The words “ Upper Burma ” were repealed by the Burma Laws Aot, 1898 (XIII 
o( 1898) see fifth sohedule. _ F 



2 


Aot III of 1897 (epidemic diseases). 


[S. 2 


Power to take 
special measures and 
prescribe regulations 
an to clangorous 
epidemic disease. 


«■ 

(1) When at any time the Governor-General jn Council is 
satisfied that India or any part th$reo / is visited 
by, or threatened with, an outbreak of any 
dangerous epidemic disease, the Governor-General 
in Council, if he thinks that the ordinary provi- 
sions of the law for the time being in force ^are 
insufficient for the purpose, may take, or require or empower any 
person to take, such measures, and, by public notice 1 prescribe 
such temporary regulations to be observed by the public or by any 
person or class of persons as he shall deem necessary to prevent the 
outbreak of such disease or the spread thereof, and may determine 
in what manner and by whom any expenses incurred (including 
compensation, if any) shall be defrayed. 

$) In particular and without prejudice to the generality of the 
foregoing provisions, the Governor-General in Council may take 
measures and prescribe regulations for — 

(a) the inspection 2 of any ship or vessel leaving, or arriv- 

ing at, any port.in British India, and such detention 
thereof, or of any person intending to Sail therein, or*’ 
arriving thereby, as may be necessary ; and 

(b) the inspection of persons travelling by railway or other- 
wise, and the segregation in hospital, temporary accom- 
modation, or otherwise, of persons suspected by the in- 
specting officer of being infected with any such disease. 

(3) The Governor-Genial in Council may, by general or' special 
order, direct 3 that all or any of the powers conferred by this Act 
may also be exercised by any Local Government with respect to 
the territories administered by it. 

(Notea). 

/. — “ The Qovernor-General notice * 

« 

Notifications. 

For issued under this section for — 


(1) Bengal, including the districts now under Eastern Bengal and Assam, 

see Bengal Statutory Rules and Orders, Vol. I. * 

(2) Burma, see Burma Rules, Manual Vel. 1. 

(8) Central Provinces, see Central Provinces Rules and Orders. 

(4) Coorg, see Goorg Rules and Orders, # « 

(5) Madras , *see Madras Rules and Orders, Vol. I. 

(6) United Provinces of Agra and Oudh ** United Provinces List of Local 

Rules and Orders, Vo^ I, 0 
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« % 2,—“ Inspection.” 

Red Bea-dnspection of passengers. 

For special provision as to inspection of passengers sailing for ports in the Red 
Sea, see S. 30,pf the Native Passenger Ships Act, 1887 (X of 1887). H 

3.— ” Governor-General. . ..Direct” 

(1) Delegation of powers to Local Government. 

• 

No. 302, dated the 4th February , 1897 .— Whereas certain partB of India are 
visited by, and others threatened with, an outbreak of dangerous 
epidemic disease known as bubonic plague, the Govornor-Goneral in 
Council, in exercise of the powers conferred by 8. 2, sub-sec. (3), 
of the Epidemio Diseases Act, 1897, is pleased to direct that the powers 
conferred by the said Act may be exercised by Looal Governments 
with regard to their respective territories as follows : — 

(а) All the said powers bv the Governors of Fort St. George and Bombay in 

Council, the Lieutenant-Governor (now Governor) of Bengal and 
Chief Commissioner of Burma ; * 

(б) The powers conferred by S. 2, sub-s. (1), 

and sub-s. 2, clause (6), by the Lieutenant-Governor of the North-Western 
Provinces and Cbiof Commissioner of Oudh, the Lieutenant-Governor 
of the Punjab and the Chief Commissioner of the Central Provinces ; 
and 

* • 

> (c) The powers conferred by soction 2, sub-section (2), 

• clause (6), by the Chief Commissioner of Assam, Coorg and British Boluchistan. 

[See Gazette of India, Pt. I, p. 102. J I 

(2) Rales issued in Bengal. 

For — in exercise of the powers conferred by that notification, see notification 
No. 85, Marine, dated 8th July, 1901, in Calcutta Gazette, 1901, 

Pt. I, p. 887. J 

3. t Any.person disobeying any regulation or order made under 
this Act shall be deemed to have committed an 
Penalty. offeilce punishable under section 188 of the Indian Aot XLV of 

Penal Code 1 . 186 °* 

(Notes). 

l.—”Any person.. ..Penal Code.” 

(1) Bs. 2 ^nd 8- Penal Code, Ss. 188, fill— Quarantine, attempt to evade. 

The notification published at p. 1897 of the Government Gazette, 1897, which 
says that persons coming to a place, from certain stations are liable to 
be detained for observation in a camp appointed for the purpose for a 
period which may extend to 10 days, is merely a notice informing 
persons of what tljey are liable to have to undergo. It makes this 
detention legal, so that they could not escape detention if called upon 
to undergo it, but it does not compel them to take the first step and 
offer’themselvciB for detention. t 

Further, even supposing that it is an offence for persons liable to be quarantined 
to try and evade quarantine, a person cannot be said to have abetted 
even an attempt at evasion pf quarantine on the part of another, by 
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/.— “ Any person — Penal Code "—(Concluded). r 

f i 

purchasing an extra second-clas-i returq tricket froip oae station to 
another with tho object of handing it over to such other person at 
the latter station of issue ; for no offence can be said to ha.TO been 
committed until the latter had attempted to evade quarantine and 
the former had assisted him in so doing. Rat. Gn. Or. 0. 966. K 

(2) Penal Code, S. 188 -Non-erection of segregation quarters — Person leaving t the 
village against advice of plague authority— Epidemic Diseases Act, 111 of 
1897, rule 2 (Proviso). 

Where no segregation quarters were erected outside a village as required by 
the proviso to rule 2 of the Rules sanctioned by Government under 
the Epidemic Diseases Act, a person could* not be convioted under 
S. 188, I.P.C., merely because ho was advised by the plague autho- 
rity, a public servant, not to leave the village. 1 Bom. L.R. 51. L 

(9) I.P.C., S. 188 —Conviction under section read with rule 6 of the MofuBsil 
Plague Rules framed under this Act. * 

To warrant a conviction under S. 18S, I.P.G., read with rule 6 of the Mofussil 
Plague Rules, it is necessary to prove — 

(1) that the accused was th° occupant of a house or building in which or the 

principal surviving member of the family amongst the members of 
which, sickness or death occurred, and 

(2) that, the sickness or deatk*was duo or likely to be due to plague. 1 Bom. 

UR. 222. , m' 

(4) Epidemic Diseases. Act, rule 6- Information as to plague patient. 

Rule 6, framed under this Act, does not require the person who is himself 
attacked with plague to give information of his own sickness, albeit 
be is an occupant of the house in which he is attacked. Looking at 
the language in which tho rule is worded, it refers to third persons 
only. Rat. Un. Gr. C. 978. N 


(5) Penal Code, S. 188 - Disobedience to order—Sanction to prosecute. 


Where an order made and issued by the Government under this Act is repub- 
lished in a Municipality by the Ohairmah, the order is not an order 
promulgated by a public servant, and no sanction is required as a 
condition precedent to prosecution for disobeying the qrder. 24 M. 
70 = 2 Weir. 158. 0 


Protection to per- 
sons aoting under 
Act 1 . 


4. No suit or other iegal proceeding shall lie 
against any person for anything done or, in good 
faith intended to be done 2 under this Act. 


(Notesb 

/.— “ Protection to persons . . . . under Act. " 

* • 

Scope of section. 

The provision in S. 4 of the Aot'is intended in the first glace to protect a person 
in the defendant’s position (Chairman of the Calcutta Corporation) 
against liability for irregularities that may occur* in the proper per- 
formance of his duties under the Act, e.g ., the demolition o! a hut 
under the provisions oftthis Aot. 31 0. 829 (832). P 



Act III of 1897 (epidemic diseases). 


5 


a. 

“ Protection to persons — under Act "—(Concluded). 

On reasonable construction of the Act, be is also entitled to a similar pro- 
lection against any omission in the performance of such a duty, e.g, % 
an omission to take steps for the safe-guarding of property in the 
hut, or the protection of the public, which it would he his duty to 
take, if he were proceeding in a more leisurely way. 31 0. 829(832)=* 

8 C.W.N. 681. Q 

2.— “Done or in good faith — done . 99 

“Done or intended to be done” meaning— OmiBbion to pay adequate compensa- 
tion. 

(a) The words “done or intended to be done ” in Epidemic Diseases Act, 1897, 
S. 4, do«nofr include omissions. Jolliffc v. Wallasey Local fioard (1873), 

9 C.P. lf>2, KxpL and /). 3! C. 829 = 8 C.W.N. 681. R 

•* (6) A Magistrate, who omits to pay adequate compensation in respect of pro- 
perty demolished under the Act i? personally liablo and an action will 
lie against him in respect thereof even though he may have peted in 
his administrative capacity as Chairman of the Calcutta Corporation 
under cl. 2 of Plaguo Regulation A (Cal. Oaz. 1900, Pt. I, p. 1144). 
(Ibid), 8 

(c) The Magistrate’s decision as to the amount of compensation to be aocorded 
is not final and can be reviewed by the Courts. (Jbid). T 
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THE REVENUE RECOVERY ACT, 180O 1 . 

• ‘(Act I of 1890.) 

[Paused on the 14th February , 1800.] 

HISTORICAL MEMOIR. 

Year. q^a^, Name of Act, How.affeoted . 

1890 I | The Revenue Recovery. Rap. in part, Act XIII of 1899. 

*An Act to make better provision for recovering certain public 
demands. 

Whereas it is expedient to make better provision for recovering 

certain public demands ; It is hereby enacted as follows : — 

(Notes). 

• “ The'Revenue Recovery Act , 1890. M 

(1) Statements of Objects and Reasons. 

For , see Gazette of India, 1887, Pt. V, p. 128. A 

(2) Report of the Select Committee. 

For , see Gazette of ‘India, 1890, Pt, V, p. 11. B 

(3) Proceedings in Council. 

For , see Gazette of India, 1887, Pt. VI, pp. 66 and 67 and Ibid , 1890, 

Pt. VI, pp. 7 and 12. C 

(4) Aot has been declared in force. • 

This in the Santhal Pargannas under S. 3 of the Santhal Parganas Settle- 

ment Regulation (III of 1872) as amended by the Santhal Pargannas 
Justice and Laws Regulation, 1399 (HI of 1899). 

Ul has been declared in force in the Angul Distcict by the Angul District 
Regulation, 1894 (1 of 1894). 

It has been declared in force in tipper Burma (e'xcept the Shan States) by the 
• Burma Laws Act, 1898 (XIII of 1898). 

It has been declared in force in British Baluchistan by the British Baluchistan 
Laws Regulation, 1890 (I of 1890). D 

(5) Revenue Recoveries Act— Soope. 

This is an Act of the Imperial Legislature. It has more scope than the local 

• Acts. B 

(6) 8. 30, Income Tax Aot— Extending procedure prescribed by this Aot. 

8. 30 of the Income Tax Act has not the effect of converting incomo tax into 
t an arrear of land revenue due in respect of the land which may be 
brought to sale'for realisation of the income tax, but its effect simply 
is to extend the procedure prescribed by (Madras) Act II of 1861 and 
i (India) Act t of 1890, to the recovery of arrears of income tax. 26 M. 
230 (233) - 12 M.L.J. 368. • f 



2 ' Act I of 1890 (revenue recovey). [gs. 1 to 8 


Title, extent and 1. U) This Act may be called the Revenue 
commencement. Recovery Act, 1890. 

(2) It extends to the whole of British India, * * * * and 
British Baluchistan ; and 

(3) It shall come into force at once. 

(Note). 

Legislative changes. 

The words “ inclusive of Upper Burma ” in S. 1 (2) were repealed by Sch. V 
to Tho Burma Laws Act, 1898 (XIII of 1898). G 

D * 2. In this Act, unless there is something 

repugnant in the subject or context, — 

(1) “ district ” 1 includes a presidency-town ; 

(2) “ Collector ” means the chief officer in charge of jhe 
land-revenue administration of a district ; and 

(3) “ defaulter ” means a person from whom an arrear of land- 
revenue, or a sum recoverable as an arrear of land-revenue 3 u is due, 
and includes a person who is responsible as surety for the payment 
of any such arrear or sum. . 

(Notes). 

« 

“ District.” 


District— Definition. 

The General Clauses Aot (X of 1897) does not define the word 11 District". 

2 . — ** Collector 

% 

(1) Collector— Definition. 

*' Collector ” shall mean, iij a Presidency town, the Collector of .Calcutta, 
Madras or Bombay, a6 the case may be, and elsewhere the chief 
officer in charge of tho revenue-administjation of a district. S. 3 (10), 
General Clauses Act (X of 1397). H 

(2) Collector— Jurisdiction. 

See Regulation II of ,1 803. % I 

J.— "Sums recoverable as an arrear of land revenue 

c 

Examples. 

See Act XIX of 3883 (Land Improvements Acts) S. 7, els. (a) — (d ) ; Aot XII of 
1884, S. 6 ; Act I of 1858; S. 6. Act VI of 1889, S. 20 (1). J 


3. (1) Where an arrear of land-revenue, or a sum recoverable 


Recovery of public 
demands by enforce- 
ment of process in 
other districts than 
those in which they 
become payable. 


as an arrear of land-revenue, is payable to a 
Collector by a defaulter being or having property 
in a district other than that in* which the arrear 
accrued or the sun is payable, the Collector may 
send to the Collector of that other district a 


certificate in the form as nearly as may be of the schedule, stating — 
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88.8 4,4] Act I of 1890 (revenue recovery). 

(a) the name of the defaulter and such other particulars as 
may be necessary for his identification, and 

(b) the amount payable by him and the account on which it 

is due. 

(2) The certificate shall be signed by the Collector making it, 
.and, save as otherwise provided by this Act, shall be conclusive 
proof of the matters therein stated. 

(3) , The Collector of the other district 1 shall, on receiving the 
certificate, proceed to recover the amount stated therein as if it 
were an arrear of land-revenue which had accrued in his own 
district. 

(Note). 

, /.— “ The Collector of — district.” 

The other district. * 

, may be in the same Presidency or in anothor Precidoncy. K 

4, (1) When proceedings are taken against a person under the 
last foregoing section for the recovery of an 
to person denying amount stated in a t certificate, that person may, if 

imopnt ' * recovered he d ?nies his liability to pay the amount or any 
under last foregoing part thereof and pays the same under protest 
made in, writing at the time of payment and 
signed by him or his agent; institute a suit for 1 the re-payment 
of the amouut or the part thereof so paid. 

(2) A suit under sub- section (1) must be instituted in a Civil 
Court’having jurisdiction in the local jtrea in which the office of the 
Collector who made the certificate is situate, and the suit shall , be 
determined in accordance with the law in force at the place where 
the arrear accrued or the liability for the payment of the sum arose. 

(3) In the suit the plaintiff may, notwithstanding anything in 
the last foregoing section, but subject to the law in force at the place 
aforesaid, give evidence 2 with respect to any matter stated in the 
certificate. 

(Notes). 

/. — ” Suit,” 

» 

Scope ofrseotion. 

This section does not prescribe the period within whioh the suit should bo 
brought. But in this respect the law of the place where the suit is 
* allowed to be brought should be observed. L 

- 2.—“ Evidence.” 

Oral evidence. 

This is subject to the provisions of (he Evidence Act. M 



Act I of 1890 (revenue recovery). 


t$$. 8 ft 6 


8 . Where any sum is recoverable as an arrear of lg,nd -revenue 
by any public officer other than a Collator or by 
any local authority, the Collector of the district 
in which the office of th&f officer or authority is 
situate shall, on the request of the officer or 
authority, proceed to recover the sum as if it. 
of land-revenue which has aecured in his own 
district, and may send a certificate of the amount to be recovered to 
the Collector of another district under the foregoing provisions of 
this Act, as if tTie sum were payable to himself. 


Recovery by Col- 
lectors of sumB re- 
coverable as arrears 
of revenue by other 
public officers or by 
local authorities. 

were an arrear 


(1) When the Collector of a district receives a certificate 
under this Act, he may issue a proclamation 
saie^nd^/th^Act 0 Prohibiting the transfer or charging of any im- 
moveable property belonging to the defaulter in 

the district. 

* 

(2) The Collector may at any time, by order in writing, with- 
draw the proclamation, and jt shall be defined to be withdrawn 
when either the amount stated in the certificate has been recover- * 

• 4 

ed or the property has been sold for the recovery of that 
amount. 

(3) Any private alienation of the property or of any interest 
of the defaulter therein, whether by sale, gift, mortgage or other- 
wise, made after the issue of the proclamation and before the with- 
drawal thereof, shall be void«as against the Government and any 
person who may purchase the property at, a sale held for the 
recovery of the amount stated in the certificate. 

(4) Subject to the foregoing provisions of this section, when 
proceedings are taken against any immoveable property under this 
Act for the recovery of an amount stated in a certificate* thp inter- 
ests of the defaulter 1 alone therein shall be so proceeded against, 
and no incumbrances created, grants made or contracts entered 
into by him in good faith 2 shall be rendered invalid by reason, 
only of proceedings being taken against tfipse interests. * 

(5) A proclamation under this section shall be rnajle by beat of 
drum or other customary method and by the posting of a copy 
thereof on a conspicuous place in or near the property to which it 
relates. 



Ss. 8 81,7] Aot I of 1890 (revenue kecoverv). 5 

* 

(Notes). 

private alienation .... Interests of the defaulter. 99 

Revenue Recovery Act (Madras) II of 1864, 8s. 5, 58, M - Sale of land, in Court 
auction— Land sold not transferred to name of purchaser in register of trans- 
fer— Act 1 of 1890, S. 6 fo) and (4)— Subsequent sale of same land for arrears 
of revenue due.by judgment-debtor in respect of land held under another pattah 
—Reg. XXVI of 1802, S. 3 —Validity of revenue Bale. 

Plaintiff sued for a declaration that a revonuo sale was invalid. The first 
defendant had lands in two villages. The lands entered in the pattah 
held by the first defendant in one of the villages were Bold in execution 
of a Civil Court decree and purchased by the plaiqtiff. It was admitted 
that, at the date of the Court sale, no arrears on aocount of land 
revenue were due by tho first defendant in either village. Subse- 
quently, the lands purchased by the plaintiff were sold by Government 
for arrears of revenue due in respect of land in tho ^first defendant’s 
pattah in the other villago. Plaintiff had not applied to the Collector 
for transfer of pattah for the lands in his name. Held that tfie plaint- 
iff was entitled to a decree as prayed for. 

Per Moore , J - -S. 3, Reg. XXVI of 1 302, laid down that no transfer of land which 
was not registered exempted the person in whose name the entire 
estates were registered from paving the revenue duo to Government 
from such land. Consequently, the transfer by Court sale of the 
lands from the first dcfendant*to the plaintiff did dot relieve the first 
defendant or tho lands from liability on account of land revenue due 
by him for those lands, inasmuch as there was no change of registry 
regarding them in, the Collector’s office. Though S. 5, Act II of 1864, 
(Madras) provided^that^all the moveable and immoveable property of 
a defaulter, wherever it was found, could be proceeded against in order 
to recover arrears of land revenue due by him, yet, having regard to 
the provisions of S. G, sub-sections (3) and (4) of Act I of 1890, what 
was sold at the revenue sale was the interest of the defaulter in the 
' lands, and that interest was thfen, in consequence of the prior sale at 
Court auotion and purchase by the plaiutiff, -practically nothing. 
26 M. 521 *=13 M.L.J. 139. H 


_ 2.— “Good faith." 

Good faith. * 

A thing shall bo deemed to be done in “ good faitli " where it is in fact done 
honestly, whether it is dono neligently or not. S. 3 (20), General Clauses Aot, X 
of 1897. « O 

Saving of local laws Nothing in the foregoing sections shall 

relating to revenue. foe construed — 


Ip) to impair any security provided by, or affect the provi- 
sions of, any" other enactment for the time being in 
force for the recovery of land-revenue or of sums 
recoverable asr arrears of land-revenue, or 

(6) to authorize the arrest of any person for the recovery of 
any tax payable to the corporation, commissioner, 
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Act I of 1890 (revenue recovery). [S|. 7 & 8 

committee, board, council or person having authority 
over a municipality under any enactment for *the time 
being in force. * 

# » 

8 . When this Act has been applied to any local area which is 

under the administration of the Governor Gen- 

Becovery m Bri- e ral m Council but which is not part of British* 
tisli India of certain f 

public demands ayris- India 1 J an arrear of land-revenue accruipg in 
india b . ey ° nd Bnfclsh that local ar6a, or a sum recoverable as an arrear 
# of land-revenue and payable to a Collector or 
other public officer or to a local authority in that local area, may 
be recovered under this Act in British India. 


(Note). 

* /. — “Act has been — British India.” # 

Notification applying the Act. 

For to all territories which are under the administration of the Gover- 

nor General in Council but which arc not part of British India, includ- 
ing the territories for the time being administered by the Agent to 
the Governor-Genera^ in Balluchistan such Agent, see No. 1415-1, 
dated 30th April, 1890, Western India volume of Macpherson’s Lists 
of British Enactments m force in Nafcivb States. • p 

THE SCHEDULE. 

Certificate*. 

[See section 3, snb-section (I).] 

From 

The Collector of * 

To 

The Collector of. 


Dated the of 18 . 

The sum of Rs. is payable on account of by 

, son of , resident? of , whe is believed (to be 

at ) (to have property consisting of at ) 

in your district. 

Subject to the provisions of the Revenue Recovery Act, 1890 
the said sum is recoverable by you as if. it -were an arrear of land- 
revenue which had accrued in your own district, and you are here- 
by desired so to recover it and to remit it to my office at 

A.B., 

» Collector of 
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Act (Madras) II of 1864 — Revenue Recovery, Ss. 5, 55, 44— Sale of land irt Court auction 
—Land sold not transferred to name of purchaser in register of transfer— Sub- 
' sequent sale of same land for arrears of revenue due by judgmenl*debtor 
-in respect of land held under another pattah-Validifcy of Revenue sale 

N, a. 

Act I of 1890 , Statements of Objects and Reasons, A, t. 

» 

Report of the Seleot Committee, B, 1. 

Prooedings in Council, C, 1. 

has been declarad in forc6, D, 1. ' 

Scope, E, 1. 

■*8. 30, Income Tax Act (II of 1880) -Extending procedure prescribed by this Act, 

F,i. 

Title, extent and commencement, S. 1, 2. 

Property liable to sale under, fcj. 6, 4, 5. 

B 

British India , Recovery in, of certain public demands arising beyond, 3. 8, 6. 

„ c 

Collector , Definition, H, 2. 

Jurisdiction, 1, 2. » 

Recovery by, of sums recoverable as arrears of revenue by other public officers or 
by local authorities, 8. 5, 4. 

D 

Definition , District, S. 2, 2. 

Collector* S. 2, 2. 

Defaulter, S. 2, 2/ 

District, Definition, 2. 

E 

Evidence , Oral, M , 3. 

» G 

* 

Good faith, Definition, 0, 5. 

Local authorities f Recovery by Collectors of sums recoverable as arrears of revenue by 

S. 5, 4. . 

Public officers, Recovery by Collectors of sums recoverable as arrears of revenue by 
other S. 5, 4. 
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index. 
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Process , Rsooviry of pablic demandg by enforcement of, in other distr Iota thiM those 
in which they become payable, S. 3, 2, 3. 

Property, liable to sale undor this Act, S. 6, 4, 5. 

I'ublic demands , Recovery of, by enforcement of probers in other districts than those in 
which they become payable, S* 3, 2, 3. ' h 

Reoovery in British India of certain,' arising boyond British India, S. 8, 6 . 

R 

Recover ;/, of pTiblic demands by enforcement of process in other districts than those in 
which they become payable, S. 3, 2. 0 

by Collector^ of sums recoverable as arrears of revenue by other public officers or 
by local authorities, S. 5, 4. tl 

in British India of certain public demands arising beyond British India, S. 8, 6. 

72 eg, XXVI of 1*02, S. a— Sale of land in Court auction— Land sold not transferred to 
namePof purchaser in register of transfer— Subsequent sale of same land for 
arrears of revenue due by judgment-debtor in respect of land held under 
• another pattah, N, 3. 

Remedy, available to person denying liability to pay amount recovered under S. 3 of 
this Aot, S- 4, 3. 

Revenue , Saving of local laws relating to S. 7, 3, 6. 

Recovery in British India of certain public demands arising beyond British 
India, 8. 8, 6. 

I * 

s 

Saving , of local laws relating to revenue, S. 7, 3, 6. 

Suit , Remedy available to person denjing liability to piy amount recovered under S. 3 
of this Act, S. 4, 3. 

Scope of section 4 of the Act, L, 3. 


w 


Words and Vhrases t Meaning of— District, S. 2, 2. 

„ Cfllector, S. 2, 2. 

„ Defaulter, S. 2, 2. 
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/THE SUPREME COURTS’ OFFICERS 
TRADING ACT, 1848. 

(Act XV of 1848 1 .) 


Year. 


No. | 
of Act. | 


[Passed on the 17th June , 1848.] 
, HISTORICAL MEMOIR. 

I 


Name of Act, 


How affeoted. 


1848. XY I Supreme Courts’ Officers 1 Rep , in part, Act XII of 1876. 
Trading. 


An Act to forbid trading by the officers of the Supreme Courts. 

For the better discharge of their duties by the officers of the 

undermentioned Courts of Justice 2 : It is enacted 
Preamble. . 

as follows : — 

(Notes). 

/.- 'I Act XV of 1848.*' 

Short title. 

“ Supreme Courts’ Officers Trading Act, 1848 ” See the Indian Short Titles 
Act, 1897 (XIV of 1897). A 

• ’ 2 . — “ Officers . . Courts of Justice/ 9 

Cf. The Indian High Courts Act, 1861 ('24 and 25 Vic,, c. 104), S. 1. 

1. No officer of any of the Courts of Judicature established by 
Prohibition,! in Koyal Charter within the territories subject to 
oase of officers ^of the CrovermAent of the East India Company, or 
against 6 accepting any Court established for the relief of insolvent 
R,fts ; * 'debtors within the said territories, shall directly 

or indirectly by himself, or by any other person or persons on his 
behalf, accept from any person or persons any gift or reward for 
1 any act or behaviour in his office, other than his 

offices ;carpyfng on legal salary and fees and profits of office, or hold 
dealings. any c ffi ce in a riy bank or public company, except 

as hereinafter excepted or carry on or be concerned in any dealings 
as a banker or trader or as agent, factor or broker either for his 
own advantage or for the advantage of any other person or persons, 



2 Aot XY of 1848 (supreme courts’ offiokrs trading). [8s. 1 to 4 

. < 

except such dealings as it may be part of the duty of any silch 
• officer by virtue of his office to carry on. 


(Notes). 

7.-“ Prohibition ”< f 


Ss. 19, 21, 31, Insolvency Aot (lift 12 Vic.,* Chap. 21)— Act XY of 1848 (Supreme 
Courts’ Officers)— Sale of Insolvent’s estate subject to mortgage — Official 
Assignees Commission. 4 

(a) An orflor in insolvency proceedings w»s made directing the Official Assignee 

to soil certain immoveable properties which were subject to a 
mortgage, on the application of the mortgagee, with the consent of 
the Official Assignee: On the question as to the commission payable 
to Official Assignee. Ueld that the Official Assignee was entitled to 
commission out of the insolvent’s estate, not on the full value of the 
property sold, but only on the amount coming to the insolvent’s 
estate. (13 B.L.R. App. 9 Com.) 36 C. 990 = 4 Ind. Cas. 697. B 
N.B. — The attention of the Court in 13 B.L.R. App. 9 was not called to the 
Supreme Courts’ Officers Act. (Ibid). C 

(b) The Official Assignee cannot claim commission on the full value of the pro- 

perties qua auctioneer, on account of the prohibition contained in the 
Supreme Courts’ Officers Act. (Ibid). 1 D 

(c) Besides a trustee having power to sell by auction cannot employ himself as 

the auctioneer and ehnugo the trust estate.with his commission. (Ibid).E 


(d) The practice of the Court for 30 years to allow commission on the full value 
of the properties sold, was overruled as being contrary to the express 
words of both the Indian Insolvency Act and the Supreme Courts’ 
Offioers Aot. (Ibid). F 


2, This Act shall not be construed to forbid any officer of any 


Exemption of offi- 
oers who are also 
advocates, etc. 


o^ the said Courts, who is also a practising ad 
vocate, attorney, solicitor or proctor in any of the 
said Courts, from taking the usual fees and* emo- 


luments of advocates, attorneys, solicitors or proctors, nor to apply 
to any advocate, attorney, solicitor, proctor, sheriff, assignee, recei- 
ver or committee, so far as he is held to be in that capacity merely 
for some purposes an officer of any of the said Courts. 

3. This Act shall not be construed to forbid any officer of any 

of the said Courts from holding* any unpaid office 

o»oe 1 h| D 8ociety DPHld * D aD ^ soclefc y * ur charitable purposes or for the 
advancement of knowledge, or for the encourage- 
ment of science, art or manufactures. 

< 

4. Every officer of any of the said Courts who shall knowingly 

offend against this Act shall, on conviction there- 
oonta.wmtion of Act! «f» liable to be punished by deprivation of his 
office, and also, by the sentence of the Court before 
whioh he shall be convicted, may be declared incapable, and in 
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caste shall become incapable, of being appointed to the same or any 
other office of the same Court, or to serve Her Majesty * * * in the 
territories under the Government of the East India Company, qr in 
sucla part of the said teyritories as shall be specified in the sentence, 
or’in the discretion of the Court.mav be otherwise punished by fine 
or fine and imprisonment for his misdemeanour as to the Court shall 
sfeern fit, regayd being had to the nature of his offence. 

(Note). 

Legislative Changes. 

The words “ or the East India Company ” were repealed by the Repealing Act. 

1876 (XII of 1876 ). 0 
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THE GOVERNMENT MANAGEMENT OF 
.• . PRIVATE* ESTATES ACT, 1892- * 

(ACT X OF 1892.) 

( Passed on the 25th jOctober, 1892) 

HISTORICAL MEMOIR. 

No 

Year - of Act. Name of Act. How affected. 

1879 ,IX(Bcn.) Court of Wards Act, 1879 ...j Hop., in part, Act X of 1892. 

*1881 III(Tieii.; Ho 1881 ...j I)o * 

1892 Government Management ofj 

Private Estates Act, 1892 ...j Rep., in part, Act XIII of 1898, S. 18. 

An Act to provide for the levy of a rate on private estates under the 
management of the Government to meet the cost of supervision and 
management. 

j * 

Whereas it is expedient to provide for the levy of a rate on 
private estates under the management of the Government to cover 
the cost of all Government* establishments in so far as they are 
employed in the supervision and management of such estates, other 
than establishments specially entertained for any particular estate 
or gro # up of. estates, and to meet all contingent expenditure incurred 
by the Government in connection with such supervision and 
management : It is hereby enacted as follows : — 

^ (Notes). 

/. — "Act X of 1892 " 

• ■ 

(1) Statement of Objects and Reasons. 

For-*— see Gazette of India, 1892, Pt. V, p, 14. A 

(2) Report of the Select Committee- 

For se e Gazette of India, 1892, Pt. V, p. 69. B 

(3) Proceedings in Council. 

F or see Gazette of India, 1892, Pt. VI, p. 73. C 

(4) Places where has been declare^ to be in force. 

This Act has been declared in force in 

(1) UpjerBufma (except the Shan States) by the Burma Laws Act, 1898, 

(XIII of 1898). 

(2) The Santhal Parganas by the Santhai Parganas Settlement Regulation, 

1872 (III of 1872), S. 3, as amended by the Santhal Parganas Justice 
and Laws Regulations, 1899 (III of 1899), S. 3# 0 

87-4 
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Title, extent, and 1. (1) This Act may be called the Gqvern- 

commencement. ment Management of Private Estates’ Act, 1892. 

. ( 

(2> It extends to the whole of British India, inclusive of 
* * British Baluchistan ; and , , 

# (3) It shall come into force at once. 


(Note). ' 

Legislative Changes. 

The words “ Upper Burma,” in sub-section (2) were repealed by the Burma 
Li*ws Act, 1898 (XIII of 1898). E 

_ „ 2. In this Act, unless there is something 

Definitions. _ ’ . , i J 

repugnant in the subject or context, — 

(1) “ immoveable property ” 1 includes land, buildings, here- 
ditary % allowances, 2 rights to ways, 3 lights, ferries, 4 fisheries, 5 
or any otherb enefit to arise out of land, 6 and things attached 
to the earth, or permanently fastened to anything which is attached 
to the earth, but not standing timber, 7 growing crops, 8 or 
grass ; 9 

(2) “ gross income ” inciudes all receipts of every kind in 
produce or cash, except money borrowed, recoveries of principal, 
and the proceeds of sale of immoveable property or of moveable 
property properly classed as capital ; and 

(3) “private estates under Government management’* include — 

(a) estates under the Court of Wards ; 

(b) encumbered estates under Government management ; 

(c) estates attached f6r default of payment of Government 

revenue ; 

(cl) minors’ estates placed under the guardianship of a 
revenue-officer of the Government by a Civil Court ; 

(e) estates managed by a Collector in pursuance of any order 

made under the Code of Civil Procedure ; and 

(f) all other estates made over to, or taken under the manage- 

ment of, a revenue-officer of the Government as such 
under any law for the time being in force, or in virtue 
of any agreement. 

(Notes). 1 

/. — “ Immoveable property .” 

(1) Immoveable property— Scope of the term. 

(i) The term “immoveable property" comprehends all that would be real 
property according to English law. 13 B.L.R* 254 ; overruling 4 B. 

p.cir. m «■ F 
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i 

, > “ immoveable property "—(Continued). 

^ii) ^ he expression “immoveable property,” under the law o! British India 
% is given a wide significance, and, as held in 11 I. A. p. 52, it compre- 

•» hends certainly all that would be real property, according V> English 

■» , Law and polsibly more. (Ibid.) Q 

(2) Different enactments have modified Che literal sense of the term “immoveable 

property” to suit their respective purpose. " 

(a) Immoveable property shall include land, benefits to arise out of land, and 

• things attached to the earth, or permanently fasteaod to anything 

t attached to the earth. S. 3 (25), General Clauses Act (X of 1897). 

N.B.— “ This definition, it may be observed, applies to all those Aots which 

doal with immoveable property, but which do not contain any defini- 
tion of it,” 3 A.L.J. 148. H 

, (6) “ Immoveable proporty” includos land, buildings, hereditary allowances, 

rights to ways, lights, femes, fisheries, or any othei; benefit to ariso 
out of land and things attached to the earth or permanently fastened 
• to anything which is attached to the earth but not standing timber 

growing crops, or grass. (S. 3, Registration Act, XVI of 1908). I 

(c) Immoveable property includos land, incorporeal tenements and things, 

attached to tho earth, or permanently fastened to anything whioh is 

* attached to tho earth. (S. 3, Indian Succession Act). J 

(d) “ Immoveable proporty ” shall extend to and include messuages, tenements 

and hereditaments, corporeal and incorporeal, of every tonure or 
description, whatever may be the estate or interest therein. (8. 2, 
# Indian Truotoc Act, XXVII of I860). K 

(e) “ Immoveable proporty ” does not include standing timber, growing orops 

or grass. (S. 3, transfer of Property Act, 1882). L 

(f) In the Indian Penal Code, “ Immoveable property ” is not defined but there 

is a definition of the term moveable proporty which runs as follows: — 
The words “ moveablo proporty” are intended to include corporeal pro- 
perty of every description, except lands and things attached to the 
earth or permanently fastened to anything which is attached to the 
- * earth. (See S. 22, I.P.C.). • M 

(3) Definition of the term wider in this Act. 

The definition giv£n here should be read as supplemental to the definition of 
the term in S. 2, General Glauses Act, I of 1868, as the definition in 
this Act is wider in scope. See 13 M. 54. See also, 9 B. 97 ; 9 B. 
558; 10 B. 73. , , N 

(4) The following are immoveable property. 

(a) The Interest of a tenant in # his holding. 3 A. 422 (This decision was 

% with 'reference to the definition of immoveable property in the General 

Clauses Act, I of 1868). 0 

(b) A corody (or nibandha) involves generally the idea of a connection with 

immoveable property. 9 B.H.G.R. 222 (226) 14 M.I.A. 551. P 

(p) The plaintiff had, under a grant from the Peisnwas, acquired aright known 
as tipnis pansetre right, to levy, in the territory now owned by Punt 
Suchi t a certain rate or cess on all imports into, and exports from it. 
# Held , that what the plaintiff claimed was an allowance granted by 
the fceishwa ifi permanence, and such an allowance, whother secured 
On land, or not, being according to Hindu law nibandha , was immove- 
able property, 33 B. 373 = 11 Bom. L.R, 352 =* 2 Ind. Gas. 499, (6 B 
546, F.\ 27 B. 22, Appl.) • Q 
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J.— “ Immoveable property”— (Concluded). # 

(d) A Tod a giras hak, being a right to receive ar^ annual payment, the liability 
for which is not a mere personal liability but one which attaches to 
the inamdar into whose hands the village may pass is “ an interest in 
immoveable property. ” 13 B.L.R. ^54* ( overruling 4 B.H.G.R. 789); 

8 M.l.A. 1 ; 23 A. 209 ; NIW.P.H.C.R. (1867) 63 (P.B.). *R 

* (e) In the case of a customary right to receive hag-i-chahram where it does not 

appear that the Zemindar’s right to a share of the purchase money is 

• limited to a right to claim it from the vendor, the right . can be 

enforced against the'vendee also. 23 A. 209 (210) ; (N.W»P.H.C.R. 
(1867), 63 (F.B). F, 13 B.L.R. 264 (P.C.). S 

(/) The Vaffehasan allowances are immoveable property. 23 B. 22 (26). T 

(g) Hereditary offices are regarded as immoveable property by the Hindu law. 

9 B.H.C.R. 99. (Approved in 13 B.L.R. 254, 263, 264 (P.C.) ; 2 M. 

# I. A. 23 ; 4 B.H.C.R. 61 ; 7 B.H.C.R. A.O. I.) ' U 

(h) Also a grant by the Peishwa, by a sunnad, dated 1790, of annual allowance 

• and three khandis of rice to be levied from certain mahala and fofts 

mentioned in the sunnad. 6 B. 546 (F.B). Y 

N.B, — In 6 B. 322, an “ annuity ” was not regarded as immoveable, because it 
was not made a charge upon land. (Overruled by 6 B. 546). W 

(i) A right of pre-emption. 37 P.R. 1888. < X 

(j) A decree for the sale of immoveable property passed on a hypothecation 

bond has been held to be immoveablo property. 1 B. 267 ; 9 C. 839 ; 

9 0. 520 ; i M.H.C. 3*78 ; 18 B. 332 ; 6f. 11 B. 506. Y 

(k) Tari palms and oocoanut trees. U.B.R. 1903, 3rd Qr. Registration, p„l. Z 

2.—“ Hereditary allowances . 99 

(1) Agreement securing payment of money annually for temple expense. 

i 

An agreement securing payment of a certain sum of money annually for the 
expense^of a temple is not one relating to hereditary allowance. 
21 B. 387. A 


(2) Mallkana. 

A right for malikana, which is an annual recurring charge on immoveable 
property is immoveable property. 9 A. 591 ; 5 C. 921. B 

J .— “ Rights to ways. 99 


Right of way— Easement. 

(а) A right of way is ftnmoveable property and. there is nothing in S. 44, Ci\. 

Pro. Code, 1882, repugnant to the interpretation of the term “ im- 
moveable property ” as including a right of v/ay. 13 C.W.N. 451 = 
9 C.L.J. 336 : 19 C. 544 ; 23 B. 673 : 21 W,R. 178 ; 35 C. 889, R.). C 

(б) So also a claim to an easement. 24 W.R. 300. D 


4. —" Ferries." 

Right of ferry. 

A has been held to be inoluded in the conception of immoveable property. 

13 M. 54. B 

5. — 14 Fisheries." 

Fishery. - 

The following have been held to be included in the conception of immoveable 
property : — 

(i) Right of fishery. 3 C, 276-; 20 C. 446 ; 24 0. 449 = 2 C,W.N. 109. F 
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» » 5.— “Fisheries”— (Concluded). 

m ^ r *8^t to fis^h in a tank being immoveable property, a suit to recover 

possession of such right falls under S. 9, Specifio Relief Aot. 12 B. 

* 221, cf . 19 C. £44 (F.B.) and 18 C. 80. * Q 

* • (iii) According to si. 16-A, Civ. Pro. Code, 188*2, a suit for rent of a fishery 

« is a suit for immoveable ‘property* 24 0. 449 (454) - 2 C.W.N. 169. 

^ 119 0. 544 (F.B.), F.J. • H 

• 6 . — ** Benefit to arise out of land.” 

(1) Hat , } benefit* arising out of land. 

A hat is a benefit arising out of land and it is therefore within the term 
‘ immoveable property.* 22 G. 752. But see 29 (5. 614 (619). I 

(2) Future crops— Fruits. 

, (a) As, according to this Act, immoveable property includes any benefit to arise 
out of laud, future crops must be classed as immoveable and not as 
moveable property. See 5 C.P.LR. 6. J 

* (5) So also the right to future fruits on trees under S. 3 (25), General Glauses 

Act, 1897. 66 P.R. 1900. K 

(3) Right to collect dues. 

# Tho from a fair on a piece of land was held to be “immoveable property ” 

such a right constituting a benefit arising out of such land. 27 A. 
462 — 2 A.L.J. 208 = A.W.N. (1905), 48. L 


(4) Maintenance. ' * 

A suit for — seeking tp be charged on immoveable property is not one for 
* “ benefit to arise out of land.” 9 G. 535 ; but see 21 B. 387. M 

(5) Fruits oo trees to be produced hi future. 

Fruits on trees to be produced in future do not come within the definition of 
immoveable property, not being benefits to arise out of land. 72 P. 
R. 1884. See, also, 28 M. 182 (F.B.) = 14 M.L.J. 415 (F.B.). N 


7.— “Standing timber 

(1) “ Standing*’’ -Significance of the word. # 

(a) The word “standing ” used before timber has been used purposely inas- 

much as 9 trees before severance from the ground are reokoned as 
forming part of it and are therefore immoveable property, but on 
severance of course, they beoome moveable.” See 22 G. 877 ; 25 G. 
692. # 0 

(b) “ It is thus manifest that, in order that a certain treo should be put in 
• the oategory of “ standing timber ” it must be a tree which is fit to be 

» used tn building and repairing houses, and that it must not have 

been severed from the ground.” 3 A.L.J. 213. P 

(c) Further, if an ordinary fruit-bearing tree is used in a certain locality for 

building and other purposes of like nature it is to be treated as stand* 

> ing timber. 3 A.L.J. 213. Q 

• 

(2) Timber, * • 

(a) By the term is meant properly such trees only as are fit to be used in 

• buil^yng and repairing houses. 24 B. 31 (33). R 

(5) “ In Dart, it is laid'down that timber includes, by»local custom, beech and 
various other trees, even trees which are primarily fruit trees, as cherry, 
chestnut and walnut. Chandos v. Talbot , 2 P. Wms. 606 cited in 24 
B. 31 (83). • » 
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7. Standing timber "—(Concluded). # r 

(8) Mango tree— Timber. • * * 

'Though, primarily, a mango tree is a fruit- bearing tree and not a timber tree, 
still, if, according to the custom of a (particular locality, such 'tree is 
used in building or repairipg houses, it oan be taken to be & ti&ber 
„ tree. See 514 B. 31 (33). 

« 

7 Growing crops." 

(1) Growing crops. 

are not included in the definition of immoveable property. 11 C.P.L.R. 

87«(98). U 

(2) 41 Crop ” defined. 

(a) A crop is defined in Wharton’s Law Lexicon as the seeds or products of 
• the harvest in corn. 11 C.P.L.R. 87. Y 

t (b ) But the term, as used in this Act, must be held to include all vegetable 
growths whether in the form of fruit, bark or roots. (Ibid.) W 

8 — " Grass." 

Grass, meaning of the term. ' 

(a) Grass means also growing grass or herbage. 

(b) “ And a right to depasture or to cut grass for an indefinite time would be 

regarded as a right in immoveable property.” See Shephard and 
Brown’s -Transfer of Property Act, p. 12. X 

3. It shall be lawful for the Local Govern- 

Power to levy rate. J * 

rnent 1 — * 

(1) to levy on all private estates under Government manage- 
ment a rate, not exceeding five per cent, on the gross income, 
calculated, as nearly as may be possible, to cover — 

{a) the costs of all Government establishments in so far as 
they may be employed in the supervision or management 
of such estates other than establishments, specially 
entertained*for the supervision or management of any 
particular estate or group of estates, and 
(6) all contingent expenditure incurred In consequence of 
such supervision or management ; 

(2) from time to time to vary such rate ; and 

(3) to reduce or remit such rate in any special case or .cases as' 

may be equitable : * 

Provided that, in deciding the amount of the rate to be levied 
under this Act on* any particular estate or group of estates, th$ 
Local Government shall consider the expenditure incurred on 
special establishments, for such estate or estates. 



Power to 
special charges. 
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(Note). 

I.— “Local Government 
* Central Provinces, 

* 

For instanoe ol nobi^c|tion issued under the powers conferred by this seotion 
fixing a rate to be levied on private estates under Government 
management, see Central Provinces List of Local Rules and Jrdors. 

4. In cases where an officer of the Government is employed to 
give legal advice, or to audit accounts on behalf 

1( * y of any estate, the Local Government, if it consi- 
ders the services rendered to J)e of a special 
nature, may, in its* discretion, direct a special charge to be made 
against that estate on account of such services, irrespective of the 
rate leviable under the last foregoing section. 

5. Nothing in this Act shall apply to the cost of establishments 

specially entertained or to expenditure of any 
ci^expwidituw 856 " description specially incurred in respect of any 
# particular estate or estates. 

6. All rates for general supervision or management levied by 

any Local Government before the commencement 
Validation of levy 0 f t ^j s Act s hall be deemed to have been levied 
under this Act. 

7 The Local Government may make any rules, 1 and issue 
any order®, which may be necessary for carry- 

to make j n g ^his Act into effect, and which are consistent 

therewith. 

(Notes). 

• * l.—“RuU&.” 

U) PUDJ Fot instances of fnlos made under the powers conferred by this section, «« 
Punjab List o£ Local Rulos and Orders. 

• “rrM'' r-arr 1 - i 

North-Western Provinces and Oudh Gazette, 189. . 

8 wttere an, Government establishment is employed ,n such 

1 , supervision as aforesaid, the Local Government 

iuttScS: be the sole judge of the cost attributable to 

each employment, and its decision thereon shall not be questioned 

’ fa ^ Son 17 rf tL’Srf Wards Act, 1879 (ptosed by the 

Lieutenant-Governor of Bengalm Council, and 

-Repeal. * % 0 muc *h of Act III of 1881 (also passed by the 

T rt— of Bengal in Council) as relate, to^ectmn 17 

S“e said Court of Wards Act, 18X9, me hereby repeded. 


of past rates. 


Power 

rules. 
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THE PENSIONS ACT, 1871. 

(ACT XXIII OF 1871). 

[Passed on the 8tli August , 1871,] 

. HISTORICAL MBMOIR. 

Year. I i Name of Act. How affected. 

18^5 XXBCI Pensions of Soldiers, Bombay ... Rep. Act VI of 1849. 

1871* 3JXI1I | Pensions ... Rep. in part, Act XII of 1891 ; 

Amended (looafly), Act XXI 
, of 1886. 

N.B. — Vide Schedule to this Aot,|iw/ra. 


An Act to consolidate and amend the law relating to pensions and grants 
• * by Government of money or land -revenue. 

Whereas it is expedient to consolidate and amend the law relating 
to pensions and grants by Government of money or 
land-revenue ; It is hereby enacted as follows : — 

1. —Preliminary. 

1. This Act 1 may be called the tensions Act, 

1871 : 


Preamble. 


Short title. 




Extent of Act. 
Commencement. 


It extends 2 to the whole of British Indj# ; 

And it shall come into force 3 on the date of the 
passing thereof, * * * * ' * * 

(Notea). 

L— “This Act.” 


(1) Statement of objects and reasons' 

For , See Gazette of India, 1871, Pt. V, p. 141. A 

♦ 

(2) Proceedings in Connell. 

For *8ee Gazette of India, 1971, Pt. v, pp. 814, 401, 683, 1056, |1147. B 


(3) Legislative changes. 

9 he words “ but not so as to affect any suit in respect^of a pension or grant of 
money or land-revenue which may have been instituted before such 
date ” were repealed by the repealing and Amending Act, 1891 (XII 
of 1891). ; C 

(4] P Nature of Act. t # > 

The Pensions Act, 1871, is an Act to consolidate and anfbnd the law relating 
• to pensions fcnd grants, by Government. nf monav nr land maniia, 
4B. 435. . . * D 



Act XXIII of 1671 (t£e pensions act). 


[S.1 


I.— " This \ Act ’’—(Continued). 

Looking at the preamble to the Pensions Act and to the course of previous 
legislation it is clear that the intention of the ^Government of India, 
in consolidating and amending tho laws on the subject, was to reserve 
to itself the right of considering the validity of claims in all parts of 
India to pensions and similar allowances conferred and granted by 
r * f itself instead of allowing them to be submitted for adjudication to its 
own Courts. 2 B, 99 (103). * 

(5) Act XXIII of 1871, Construction of, rule as to. 

(a) An enactment of a character so arbitrary as Act ^CXIII of which 

purports to deprive the subject of his right to resort to the ordinary 
Courts of Justice for relief in certain cases, ought to be construed 
strictly, and the Court should not extend its operation further than 
tho language of the Legislature required. 1 B. 523 (520) ; 531 \£0 B. 
101 — 7 Bom. L.R. G59 ; 29 B. 480 (490) = 7 Bom. L.R. 497 # ;<0 A. 
t 396 (398) ; 18 B. 525 (532). • E 

(b) An instance of a refusal by the High Court of Calcutta to giv it any such 

extended const ructic ns is the case reported in 23 W.R. 378. IB. 523 
(529). / » . F 

(c) These cases show that tho Court is careful to keep the operation of the Act 

within its proper limits. [Ibid.) G 

(d) The construction of tho Act is not free from difficulty. 30 ft. 1£3 (154)*= 

2 M.Ij.T. 33. H 

(e) The argument “ that the Legislature could not have intended to guard 

pensions etc., from direct attack and* yet allow themdto be sold 

up in execution of mojiey or other decree,” is unsustainable in view 
of the principle of construction laid down iu 1 B.*523 ; 16 B* 731 
1 » (730). / . I 

(/) The Pensions Act must be construed strictly, and the two cases (1 B. 75 
and 523) show that while it is material to consider the nature ofrthe 
grant for the purposes of the Pensions Act, where the suit relates to 
money or land revenue, the point is not material where the Buit 
relates to the holding of land, and not to a grant of money or land 
revenue at‘all. 29 B. 480 = 7 Bom. L.R. 497. J 

(6) The Pensions Act, application of. 

The Pensions Act applies to religious endowments, as well as to personal 
grants. 22 B. 496 ; 16 B. 537*P.J, 1896, p. 663. But see 2 Jtf 294* 

5 M. 302 ; 4 M. 283 ; 17 M.L. J. 54^ (contra.) • * ^ 

(7) Yaumia allowance— Pensions Act. * 

Pensions Aot (XXIII of 1$71) is Dot applicable to a yaumia^llowance granted 
to a religious institution. 11 M. 283 ; 2 M. 294. ^ 

(8) Matam Service Inam— Pensions Act. # ^ 

A Matam Servipe Inam granted for the support of the family of the grantee of 
a matam and described as a religious endowment is not a personal 
grant, but one primarily intended for the maintenance of the end«w- 
ment ; and, therefore, the provisions of Pensions Act (XXIII of lfwn* 
* are not applicable to it. 5 M. 30%; 2 M. 294. * 

(8) Share la allowance paid from the Government Treasury. 

• A suit fora declaration that the plaintiff is emitted to a : ak j ^ 

'• ‘ *XIII of.1871 (Pensions Act;. 1^.76. “ barred by Act 

♦Ac. • * 
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Act XXIII of 1871 (rate pensions act). 

* * 


'This Act *— ( Continued ). 

( 10) # Suit by assignee of pension under the Pensions Act. 

(<i) A jp not maintainable as no’such assignment could|legally be made, 6 A. 

630. But see 7 A. 886. „ O 

t (b) But it is otherwise where such assignment was made before the passing 
of the Pensions Act. 7 A. 886. . } P 

(11) Suit for recovery of abkari revenye. 

# A suit for recovery of certain abkari rwonue under a aanad granting “ water, 

trees, &o., present and futuro cesses, and taxes and assessments” pertain- 
ing to certain villages granted in ivam , was held to be governed by 
the Pensions Act, XXIII of 1871, as the tax in question was a money 
tax on the imposition of which, the grant, if it entitled the inamdar 
to the tax, operated as a grant of money to be derived from the tax. 
14 B. 673. Q 

(12) Suit for a declaration of plaintiff’s right to offlolate as pat II, 

A suit for a declaration of the plaintiff’s eligibility to officiate as patil of a 
village is noi* prohibited by Act XXIII of 1871. 1 B. 631 [X B, 76, JD.] R 

(13) Suit to recover cash allowance from Inamdar , by trustee of idol. 

# Plaintiff, as the trustee of an idol, sued for recovery of a cash allowance from 

the inamdar of a village on the allegation that the latter, who was to 
receive the revenuos of the village subject to the payment of the allow- 
ance to the idol, had misappropriated the same for three years beforo 
suit. Held , the claim wa$ one falling within the Pensions Act. 16 B. 
• 53£. * 8 


(14) Lands held free from assessment— Grant of land revenue— Distinction— Appli 
# Ration of Pensions Act (XXIII of 1871). 

Freedom from liability to land revenue is not identical with holding a grant of 
land rovonuo, any more than the extinction of an easement by a 
person becoming sole proprietor of the property, ( servient as well aft 
dominant, is a grant of the easement. The land revenue arising from 
a man’s own holding, when it is remitted and the land pays nothing, 
is rather extinguished than granted. 1 B. 76. T 

Lands held free from assessment, being lands held under a grant bestowing 
them and not merely the Government revenue arising from them, do 
not, therefore, como* within the scope of the Pensions Act (Bom. 8p, 
Ap. 607 of 1873, F.). {Ibid*) U 

Grants of land revenue-free, as distinguished from grants of revenue, do not 
come within the purview of this Aot. ,7 M. 191. Y 

There exists a broad distinction between claims to the soil, to which the Pensions 
Act, 1871, is inapplicable, and claims to moneys payable by Govern- 
ment, to whioh the provisions of the Pensions Act, 1871, apply. 29 
B. 480=7 Bom. L.R. 497. W 

A' suit to reoover possession of land or to^btain a declaration of a right to hold 
land, being distinct from a suit fora grant o^ money or land revenue, 
does not*come within the operation of the Pensions Aot. 29 B. 480*. 


7 Bom. L.R. 197. 


•x 
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Jl ot XXIII ot 1871 (the pensions act). 

/.— “This Att "—(Continued), 

(14-rt) C.P.C., 8. 43—“ The whole claim Pensions Act, XXIII of 1871. 

S. 43 of the O.P.C. does not apply to a claim which falls |jnder the Pensions 
Act, XXIII of 1871. P.J. 1895, p. 42. Y 

The words “ the whole claim ” as marked in the case at 5 M.H.C.R. 422 must 
be understood with the qualification in to far aB it is cognizable by the 
Court in which the suit can be lawfully entertained. P .J. 18Q5, p. 42. Z 

(15) Sanad, construction of -Ownership in* soil — When grant of villages may not 
fall under Pensions Act. # • * . • 

(a) Although Sanrtdi grants in inam , saranjnm , etc., are generally speaking, 

more properly described as alienations of the royal share in the produce 
of the land, i-e., of land rovenue, than grants of land, yet itjs not in- 
variably correct in all cases. (4 B.H.C., 7 4-0. J-, D.). l^B. 523. A 

(b) If words are employed in a grant, which expressly, or by necessary imp)£a- 

tion, indicate that Government intends that, so far as it ma^havftany 
f ownership in the soil, that ownership shall pass to the grantee, neither 
Government, nor any person subsequently to the date of the grant de- 
riving under Government, can be permitted to say that the ownership 
did not so pass, unloss there are in the ^rant suoh detailed provisions 
as may show that such words are limited in their operation. (Ibid.) B 

(c) Accordingly, a sanad by the State purporting t:> grant a village in inam, # 

“including the waters, the trees, the quarries, the mines find the 
hidden treasures, but excluding Hakdars and Inamdars ,” could meg.n 
only a grant by the State of such proprietary righj^ as it had in the 
soil of the village to the grantee ; and the Sta\e cannot say that such 
words as above mean nothing but land revenue. (6 B.H.C. 191 A.G.J. 
*11 M.I.A. 295 — S.C. 10 W.R. 13 (P.C.) D). ( Ifid .) * • X 

Also, the saving of the rights of Hakdars and Inamdars, does not prevent the 
property in Boil, so far as it can bo regarded as having been vested in 
Government, from passing to the grantee. (10 B.H.'J. 471, F.). (lbid.)b 

(d) Where the grant sets forth the ashlubhagam, or eight usual incidents^ 

ownership, which include sidha sadhya, “ land and its produce,” the 
specific mention of ‘ pashanam or rocks and minerals * must be taken 
to bo rather an indication that nothing is meant to be omitted which 
goes to the constitution of complete ownership, than that the privi- 
leges granted ore merely formal. 3 B. 452. E 

(c) The dociaioh in 1 B. 523 does not weaken the principle that ordinarily , 
gxanVs in wwmh, and much mot^ so, grains in jaejhir ot saranjam, ate 
to be regarded as grants of land revenue, and nothing more. 6 B. 598.P 

(f) In the absenoo of words exprossly granting it, the ownershipjieither of the 

soil nor of cultivated or uncultivated lands passes by the grant of the 
vatandari khqtship . 12 B. 534. Q 

(g) In order that a grant of villages may not full under the Pensions ^t, it 

must be ftfgranfc of the freehold therein, or full ownership in the soil, 
qualified in no way by any reversion suggested by the terms of the 
grant, in regard to future succession or transmission. 12 M. 98. H * 

(h) A suit ^rought in relation to the management of saranjam lands 4 is prima 

facie one not included in the Pensions»4ct. 16 B. 596. I' 1 

(i) A saranjam or jaghir is pima facie and in the absenoe of express words or 

necessary implication to the contrary, a grafit of the royal dhare of the 
# * tevenfee only, and not of the soil. 5 B*. L.R. 988* , * J 



S. 1] Aot XXIII o f 1871 (the pensions act). 7 

' " This Act ’j— {Concluded). * 

0 ) Case where a grant was held not to be one of land revenue, and thoreforo 
that it did not fall within the purview of the Pensions Act. 28 A. 104 
(108) = 1905 A. W.N. 200. * K, 


(16) Suits relating to lands held under Government grant— Nature of olaim and 
title, determination of. , 

• (aj In suits relating to lands held under a grant made by Gov<ynment, 1)ho 
determination of ttfc nature of the claim and title of the grantoe must 
rest on the terms of the'grant as far as other persons’ rights in them 
arc«if>t affectod thereby, irrespectively of tho use whioh the grantee 
may have made of the property conveyed by it. 1 B. 523. L 

(6) Government cannot, by the alienation of its own rights in a village, alboit 
that tho sanad purports to grant tho village as a whole, extinguish or 
affect any«ubstantivc right therein appertaining to third persons, or 
convey to the grantee any better ostato or intorost than was vested in 
Government. 1 B. 523. % M 

(c) It is thfe original grant which determines whether the Pensions Act is appli- 

cable, and not the actual rights which thograntco, as a matter of f aot, 
m may have enjoyed in it. 18 B. 525. N 

(d) A grant by Government, whether Native or British, of a village, is subicct 

to all existing lights against Government, whether or not tho deed 
of grant contains an exception or reservation of such rights. 4 B. 
643. ' O 

(e) Tho State cannot, by its grants, destroy rights in tho lands which are good 

against itself ; and it matters not, whether the s<mad or grant contains 
a reservation cf such rights. 6 B. 244. O-l 

. . 2?-“ Extends." 

(1) Act has been declared in force in. 

This — Upper Burma generally (except tho Shan States), by tho Burma Laws 
Act, 1898 (XIII of 1898), S. 4 (1) and Sch. I. P 

The Arakan Hill District (except Ss. 1 and 2 and the schedule) bptho Arakan 
Hill District Laws Regulation, 1874 (IX of 1874), S. 3. Q. 

British Baluchistan by the British Baluchistan Laws Regulation, 1890 (1 of 
1890), 8. 3. R 

It is included, in the Schedule to tho Santhal Parganas Settlement Regulation, 
1872 (III o! 1872), as amended by the Santhal Parganas Justice and 
. Laws Regulation, 1899 (III ot 1899). B 

(2) Aot applies. * 

The — , to certain allowances known as the Oudh wasikas as if they were 
* pensions of the classes referred to in Ss. 4 and 11 of the Act, Seethe 

Oudh Wasikas Aot, 1886 (XXI of 1886), S. 2. T 

• 

3.— u !t shall come into force." 

Act not retrospective. 

The Pensions Act (XXIII of 1871) is not retrospective. 1 B. 203 (207). 2 B. 

294. U 

AnS, therefore, it was held inapplicable to # a case where a hak was attached in 
execution of a mortgage-decree, before the Acl came into force, and a 
subsequent Buit was necessitated by an aefc^of the defendant who goji 
the original attachment removed. (Ibid.) Y 



Act XXIII ot 1874 (the pensions act). [Ss. 2*8 


c 

2. Tho enactments mentioned in the Schedule 
P oalod! !tment9 re ‘ annexed shall be repealed to the extent specified 

in the third column of the said Sohedule. 

C « . 

• But all rules in regard to the award and payment of pensions or 
grants of money or land -revenue, and the identification 
Saving of rules. ^ the persons entitled to receive them, made under 
any such efiactment, shall be deemed to have been made under*this Act 
so far as they are consistent therewith! 

8. In this Act, the expression “ grant of money of land-re Venue 1 ” 
includes 2 anything payable on the part of Govern- 
tion! erpr0tflt, ° n Se ° ment m respect of any right, privilege, perquisite or 
office. 

(Notes). 

t “ Grant of money or land revenue . ' 


Interprotation-seo 

tion. 


(1) 11 Grant of money or land revenue 1 ’— Reg. IY of 1831. 

(a) Tho term “ grant of money or land revenue appears to be borrowed from 

the Madras Regulation IV of 1831 which in one of the statutostepfaled 
by the Pensions Act. 4 B. 432 (43T|. W 

(b) In that Regulation tho term is made to include pensions ; and, read in # 

combination with Act XXIII of 1871, tho Regulation exempts from 
attachment for debt not only pensions, but also other allowances, 

. some of which, would perhaps, fall within the definition of a gran? of 
monoy or land revenue in the Pensions Att, as*woll as within the 
same term in Regulation iV of 18^1. (Ibid.) X 

(c) But iu passing the Pensions Act, the Legislature sconfcto Save tkoughlfit 

Sesirabile that exemption from attachment for aebt%hould be confined 
* to pensions, properly so called, and should not bo tended to other 
grants of monoy or land revenue. And it does not appear to us *ditfl- 
cult to understand why the State should havo thought it right, to 
secure tho pensions of its old sorvants and of dethroned princes, but 
should not havo cared to protect from attachment grants made to 
families of freebooters as compensation for the loss of their blackmail. 
(Ibid.) y 

(2) Ibid.— Meaning. 

(a) The moaning of the expression “ granf of monoy or land revenue ” although 

extended by S. 3 of Aot XXIIJ of 1871 Jbo include "anything payable 
on tho part of Government in respect of any right, perquisite, or office’' 
is not of so wide a range as to include a grant of the Rroprietorship of 
the soil, or any suit involving the rights of a proprietor of the soil. 
(4 Bom. H.C| Rep. 1 A.C.J.; 6 Bom. H.C. Rep. 191 A.C.J.- 11 M I A 
295, £., 1 B. 203, R.) 1 B. 523 (530). '* . ‘ ' ^ 

(b) Payments of money for purposes other than those stated may be 4 grants of 

money or land revenue ' within the meaning of 8. 3, but the provisions 
of 8. 12 will not apply to them. (4 B. 432, F.\ 30 M. 153 = 2 M 
% 33. ’ ^ 

(c) 8. 3 of the Act explains the expression " gftmt of money or land revenue 

1 as including anything payable on the part of the Government in 
respect of*any right, privilege, perquisite or office. 5 B 408 IP 0 \ = 
'81.1. 77. • * ' 
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Aot XXIII of 187} (the? pensions act). 


9 


/. — “ Grant ot money or lant revenue "—(Omtinvecl). 

(<J) There is no ground ior limiting the construction of the section to rights 
eju^dem generis . Therefore, these words should not be construed as 
applicable only to rights of the nature of pensions. These words * 
should bo taken to extend to rights such as a toda-giraa-haka, 5 B« 

408 (P.0.) % 0 

* • 

(3) Ibid— JE samples, 

Grant made as compensation for abolition of hereditary office in the grantee’s 
family 30 M. 153*2 M.L.T, 33. D 

But not zamindari granted not revenue free, 26 A. 617*1 A.L.J., 388. E 

Nor grant of proprietorship of soil, l.B. 523. E-l 

(4) » Toda-glras-haks — Their origin and history— Nature of tuoh haks. 

% (a) 'foda-giraa-halts had their origin in arbitrary exaotions made by strong and 

powerful persons, who obtained the name of girasias, upon the village 
community. These arbitrary exactions were in some toay oommuted 
into fixed payments by the villagers, in consideration of which the 
girasias , gavg up their claim to make arbitary exactions, and also 
undertook to defend the villagers against the exactions of others. 5 
B. 408 (P.C.) i* p 

# (b) V Toda-Giras ” haks are thus described by the Judicial Committee of the 

Privy Council in 10 Bom.H.C. Rep. 281. '* It is sufficient to state 
that these annual payments, though originally exacted by the Qrasias 
from the village communities in certain territories in the West of 
India bjf violence and wrong, and in the nature of black-mail, had, 
when those territories fell uTider British rule, acquired by long usage 
a gwtei-legal character as customary annual paymqpts ; and that as 
such tney were recognized by the British Government, which took 
upon itself the payment of Buch of them as were previously payable 
by villages paying revenue.” 1 B. 203 (206). G 

(c) It will thus be seen that these haks have acquired the character* of a right 

and have been recognized as a species of property, however unlawful m 
their origin may have been. 5 B. 408 (P. 0.) H 

(d) Payments of this description fall within the definition of “ a grant of 

money or land-revenue” in Act XXIII of 1371. I B. 203 (206). I 
• (e) It was, no doubt, stated ia the Legislative Council, in introducing the Bill 
that the leading principle of the main provisions of the law was that, 
as the bestowal of pensions and similar allowances was an aot of grace 
or state policy on the part of the ruling power, the Government 
'reserved to itself the determination of all questions affecting the grant 
of continuance of these allowances. But, whatever may have been 
the intention, the Act itself seems to us, to have been so framed as to 
oust the jurisdiction of the Civil Courts ^n regard to th$ other 
allowances than those originating in an act of grace or state polioy, 1 
B. 203 (206). J 

(5) Toda-glrashak if founded on contract with Government. , 

* As to the contention thaP the action here was founded on contract, and that, 

if it was embraced by the Pensions Act, then all contracts lor the pay-, 
ment of m&ney by the Government must beheld to be ingluded^by it,* 

• ^ # it was held that the Act applied only to grants ofenoneyin reapqct of, 

• m . : • . • * 



1,0 Aot XXIII of 1871 (THE pensions act). [8s. 3 & 4 

i.— “ Grant of money (ft tend revenue ”— ( Concluded ). 

or in substitution for somo right, privilege, perquisite or office, and 
f that although, in some sense, it may be said that the arrangements 
made between the Government and the girasias were in the nature of 
contract, yet as that oontract, if it were one, resulted in the 
abandonment, on the part of the gjfasias of their claim to make 
• ' collections from the villagers, and in the allowance of money .by the 

f ' Government in lieu of them, such allowance fell within fchfo operation 
of the Pensions Act. 5 B/408 (P.C.) ^ 

(6) Decree before the date of the Act. 

A suit in respect of “ toda-giras-haks ” cannot be instituted without the certi- 
ficate required by S. 6 of the Act. Where a mortgagee of # such hoiks 
had, before the date on which the Act catno into opera^on, obtained 
a decree for the recovery of his mortgage dobt from the mort^ged 
haks and from the mortgagor personally, and a fresh suit^was neces- 
sary to enforce execution of that decree agairfct those haks » Held 
that the Act did not apply to such fresh suit. 1 B. 203. L 

Semble that the word “right “ in S. 3 of £ct £XIII of 1871 is equwalgnt to 
the word hah in its restricted seflri|of ‘ allowance ” or “ fee ”. 1 B. 

203. M 

2— “ Includes.” 

Construction of Act— 4 * Includes ”, Scope of the term. 

The Pensions Act must be construed strictly ; but the inconclusive verb 
“ includes ” is not exhaustive ; »nd S. 3 of the Act is # an extension of 

# the ordinary meaning of the expression “ g^nt # of monfty or land 

* revenue,” and is not to bo treated as limiting the meaning of S.4. 

1G B. 537. N 


II. — Rights to Pensions. 

(Notes). 

/. — “ Rights to Pensions. ” 

“ Eights to pensions ” Significance of the heading. 

It is true that the second division of th # e Act is headed “rights to pensions” 
only, although the sections contair^d in that division # deal with 
grants of money or land revenue, as well as with pensions ; but this 
appoars to be duo merely to the carelessness of th§ draftsman and 
not to affect the general tenor of the Act, which clearly points the 
distinction«between pensions and all other grants. 4 B. 432 (436). CL 

i. Except as hereinafter provided 1 , no Civil Court 2 shall eiftertain 

Bar of suits relat- any 3 relating to 4 an y Pension or grant of 

tag to pensions. money 6 or land-revenue 6 conferred or made by fctife 

• British or^ any former Government T, whatever may 
have been jbhe consideration for any such pension or grant, and whatever 
Vnay have # been the nature of the payment, clain* or right for which such 
jjen^on or grantimay have been substituted. * 
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S- .fl Act XXIII of 1871 (THg PENSIONS act). 


• (Notes). «• 

General. 

(1) Nature of section. 

• 8. 4, is rather of a comprehensive character. 8 C.W.N. 666. 0-1 

That sectiofl, in unmistakeable terms is more comprehensive than the pream- 
ble and in 7 M. at p. 195 Turner, C.J. remarks that the Pensions Act 
contemplates money payments to be received through the Collector, 
or recovered ^rom persons bound to pay revenue. (2 B. 99. Appr.^16 
B. 537(540). . • ... p 

In 1 B. 75 (79), the High Court in construing 8. 4, did not narrow the 
ordinary grammatical meaning* of that section so as to exolude suits 
between private persons. 16 B. 537 (540). Q 

(2) Applicability of Pensions Act, 8. 4. 

(a) S, 4, Pensions Act (XXIII of 1871), applies to a heritable right to receive 
land revonuc granted by Government as a reward for services rendered. 
25 A. 73 (?4). R 


9 • (6) A suit by co-trustee of certain dargas for an account of the profitB of such 

dqrgas, which consisted of cash allowance from tlfle Government, 
requires a certificate under S. 4 of the Pensions Act. 22 B. 496. 8 

(c) Emoluments for Religious or pious purposes do not fall within the 
purview of the Pensions Act. The section applies only to personal 
grants. 17 549 ; sec, also, 2 M. 294 ; 7 M. 191 ; 5 M. 302 ; 6 

. M. 361 ; 11 M. 283 ; but see 22 B. 496. T 

J[d) It also applies to inam grants of a political character. 7 M. 191. U 

1 .— "Except as hereinafter provided. 99 f 

(N.B . — For notes, see under S. 6 infra.) 

(1) Toda-glras-tihk— Discontinuance of payment by Government— Suit to reoover 

arrears. , 

TJbis was a smt brought by the appellant in the District of Surat, claiming as 
the adopted son of to recover from tb# Government of 

Bombay certain payments in respect of a toda-giras-hak formerly 
levied by his ancestors upon certain villages in the Surat District. 
The Government had for many years made payments on m account of 
this toda-giras-hak (divided into three parts) to three different branch- 
es of the appellant’s family ; his adoptive father through whom he 
claimed, being paid one-third. The father died in 1865, and upon 
his death the Government either refused to recognise the plaintiff as 
the adopted son, or considered that, as an adopted son, he was not 
entitled to receive the payments, and discontinued them. The action 
was brought, in consequence of that discontinuance, to recover the 
arrears from the time of the father’s death. 

Held by the Privy Council affirming the judgment of the two lower Courts 
# that the suit foil under the Pensions Act, XXIIt of 1871, S. 4, which 
prohibits the cognisance by a Civil Court of such suits, save as 
• provided by that Act itself. 5 B, 408 (F.C.J^S I. A. 77. Y 

(2) Suif re grant of land revenue, etc — Certificate. « 

S. 4 of the Pensions Act does not render any suit relating to the grant of land 
revenue, etc., without the Collector’s certificate, bad ab initio; it 
only precludes the Civil Court from taking cognizance of it until the 
certificate is prgeured. 17 B. 169. * • W 

(3) Suit relating to land held revenue free. f . 

No certificate, under S. 4 of Pensions Act, is necessary for a suit relating tef 
property in a laifd, the revenue of which js releasgl. 131 # P.E, 1882.4 



Act XXIU of 1871 (x'hk pensions act). 


‘ 2.—“Clyll Court.” 

(1) Forest Settlement Officer. 

A Forest Settlement Officer is a “ Civil Court” for the purposes of the Peifcuons 
Act. 17 M. 1 93. ‘ Y 

(2) Suit for a percentage of forest Income. 

. A Forest Officer has no jurisdiction to entectaiif a . 17 M. 103- ^-1 

An? such a suit brought by discharged forest karnams is barred by <S. 4 of the 
Pensions Act> 17 M. 193. . ^ 

(3) Jurisdiction of Agent for Sirdaft-S. 4 of Act XX1I1 of 4?71 (Pensions). 

S. 4 of the Pensions Act determines the jurisdiction of Agont for Sirdafrs under 
Regulation XXIX of 1827 though they are not Civil Courts. 17 B. 
224. * « A 

(3-a) Reg. XXIX of 1827, 8. 6-Pensions Acfc-OrdioSry rules -Jurisdiction of 
Judges. 

Tho expression “ ordinary rules” in S. 6 o! Reg. XXIX pf 1827 fneans the 
rules for tho time being in force determining tho jurisdiction of the 
Judges referred to in that section anjl S. 4 of Act XXIII of 1871, 
being now a part of the “ ordinary miles” determining tho«jus J sdic- 
tion of the Civil Courts, is applicate to the Court of the agent for 
Sardar’s in the Dekhan, though the Court is not a Civil £Jourt in tho 
ordinary acceptation of the term. P.J. 1891, p. 320. . B 

(4) Deshmuks- Civil Court s Jurisdiction. 

A suit in a Civil Court by a hereditary deshmuk for a percentage on tho cash 
revenue and on the grain revenuo is prohibited by Pensions Act of 
1871. 6 B. 209 following 2 B. 9£ (P.C.). C 

(5) Suit in respect of Endowment granted by Government. ( % • 

It ^as been held by this Court in a scries of decisions that endowments for 
religious or pious purposos do not fall within tho purview of S. 4 * of 
the Pensions Act which only applies to personal grants. Hence tho 
Civil Courts have jurisdiction to entertain suits in respect of Such 
Endowment granted by Government. (22 13. 496, Mss.). The ruling 
in 5 B. 408 is not inconsistent with the present decision. 31 M. 12 
= 8 M-.L.T. 104 = 17 M.L.J. 549. p 

(6) Agreement by Government to pay money In lieu of toda-glras-haks. 

The claim against the Government in tins suit, which was based on an alleged 
agreement made by Government, viz * an agreement to moneys 
from the Government treasury in lieu of tho toda giras-haks , which 
the girasias used to levy directly from the villages, .was held to fall 
within the prohibition contained in this section against Civil Courts 
entertaining any suit relating to any grant of money made by the 
British Government, whatever may have been the considenrflon for 
suoh grant, and whatever may havo been the nature of the payment, 
claim, or right for which such grant may have been substituted. 4 
B. 437 (N). [on appeal, 5 B. 408 (P.C.)]. g 

(7) Claim against Government for money In lieu ottoda.giras.haks-4\ivMicUo* 

of Civil' Courts. < • 

The plaint in this case contained an express prayer for a declaration, not that 
‘ the Government should collect and pay over therfnw to the plaintiffs. 
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' ' 2— "Civil Court" ^-(Continued). m 

but that the plaintiffs are entitled to take it heriditarily, from the 
Government treasury and, in fact, treat themselves as entitled to a 
grant of money out of the treasury in lieu of the levy Vbioh their 
anoestors were making from the villages, and such claim was held to * 
come within the scope of the prohibition of the jurisdiction of Civil 
Courts by th^Tndian Pensions Act, in respect of suits relating to grafts 
of money made by government. 4 B. 443 (N). • F 

• 

(8) Resumption of jaghir -Suit to recover argsars. 

• • • 

-Where on a jaghir granted for the support of the grantee and his relatives 
being resumed by Government substituting a money allowanoe instead, 
a suit by a relative of the original grantee to recover, as arrears of 
his share, money received by the representative of the grantee, is 
barred by this section. 4 M.B. 41. 0 

(D) Reg. XXIX of 1827, S. 6-Act XXUI of 1871 (Pensions), S. 4 -Bomay Jurisdiction 
Act(X of 1876)? S. 4— Act XI of* 1852, effect of attachment under— Release of 
attachment— Adverse nature of possession by Collector subsequent to. 

• *4 decree had boon awarded to the plaintiff’s predecessor- in- title, as mortgagee, 
giving him posjession and enjoyment of certain inam lands and 
of payments from the Government treasury, called “mokasa amals.” 
The possession of the decree-holder and* his successors continued 
down to 1852, when the inam happened to be attached on behalf of the 
Government, pending an enquiry into the title of its holders under 
Bombay Act, XI of 1852. On the attachment having ceased in 1865, 
the Government had orders the restoration of the property to the 
* decree-holder and his successors, and in 1883, the plaintiff, as such 
saceeAsor, instituted this suit for getting possession 9i the inam lands 
and recovering arrears of the amals due. H 

This suit was held to be not cognisable by the Civil Courts. Under Reg. XXi;X 
of 1827, S. 6, the Government thinking lit to appropriate %n inam, to 
refuse payment of an annuity, or to exact land-tax where the land* 
ownor averred it was not due. could not be sued for such acts in tho 
Civil Courts. And Acts XXIII of 1871 and X of 1876, oxoludingthe 
jurisdiction of the Civil Courts over suits relating to pensions and 
grants of land revenue, and over claims to hold land wholly or partly 
free from the land-tax, though they preserved fully acquired rights 
and even inchoate ones involved in pending suits, created no rights to 
relief against the Government where none subsisted before. I 

Plaintiff therefore had no remedy under Reg. XXIX of 1827 and the above- 
mentioned Acts, and, if he had any, it was barred by limitation before 
the institution of the present suit. Against the limitation pleaded in 
bar of the suit ou behalf of the Government, it was urged that tho 
property having been taken possession of by the Government with a 
view to adjudicating on the rights set up to it, must be held to have 
been in emtodia legis and then retained by the Government on a con- 
structive trust v^hich would endure until the restoration of the property, 
but it was held that the Government having Aized the lands in ques- 
tion as its»own and not as on behalf of any rival claimants thereto? 
they could not be properly deemed to hqve*been«in enstddia legis and 
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2— ”01*11 Cogrt”— (Concluded). 
that the claim to them was therefore barred. Also, the plaintiff’s 
right to the periodical payments, even if otherwise cognizable, would 
be barred by the subsequent total discon tinuanee of them for more 
than twelve years before the suit. 11 B. 222. 

(10) Question as to person on whom jagir is to be granted. 

r ' Th?r on the death of the last holder, is one which exolusively^belongs to 

the Government ; and such questions aro to be determined on purely 
political considerations. Civil Courts cannot review the decision of 
the Government on such questions. 17 B. 43ltP.C.). * K 

3.— "Suit.'’ 

(1) Suit— Execution proceedings. 

Tho Pensions Act must bo construod strictly and the word “suit” fn b. 4 ot tnc 
Act does not include execution proceedings. 7 Bom. L.R. 660 — 30 
< B. 101 ; 1C B. 731 ; 1 B. 523. * T ‘ 

(2) Desalglrl hak— Sale. 

The word “suit” in this section does not include execution proceedings. « Tho 
Collector’s certificate is not nocossaijy to validato the salo of a desaigiri 
hak in execution of a decree. 16 B. 731. r M 


(3) Suit to mover lauds forming the emoluments of office of ambalam . 

A in a village is not cognisable by Civil Courts. 26 M. 190. 

(4) Political pension granted in substitution of land resumed. 

(а) A ds impartible, 2 B. 34&. • # 

(б) Hence, no suit can bo maintained for .i doclaratic^i that such 
„ partible. 2 B. 346. 


H 


pension is 

P 


(5) Suit for declaration that a person Is entitled to Stanom. 

0 

Where a person, receiving nialiknna allowance from Government payable to 
various stanomdars , refuses to pay to one of them, and that one brings 
a suit for a declaration that ho is entitled to tho stanom, the suit does 
not fall within the scope of S. 4 of the Pensions Act, as the suit is 
only for tho declaration of status and not from any money claim etc 
13 M. 75. # , ’ g 

(6) Confirming by Government of an //ism- Effect. . c 

Although tho confirming by tho Government of an inam granted by a Zamin- 
dar may amount to a l^-grant of it, yet, as it is only a grant of land 
free of revenue and not a grant of land revenue, the Pensions Act has 
no application to suits relating to it. 21 M. 310. \ ft 

c 

(7) Suit for money payuftnt substituted for Jaghir. c 

A suit for the plaintiff’s share of certain money-payments, which were substi- 
tuted by the Government in lieu of a jaghir granted to tho origina\ 

*,.11 it* j* ° 


grantee, fell within this section. 4 M. 341. 

• • \ 

(8) Suit by grantees td contest right of Government to resume Inam 




gr»nted.for the support of* ohattram anS to feed Brahmins, will lie. 


. 6 A. 361. • 
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4.— “Relating to." 

(1) Term “relating to” be construed strictly. 

(a) The phrase “relating to,” as ocourring in an enaotment restrictive of the 
riglit to sue, must be construed strictly, i.e., in favour of the right to. 
proceed. 29 B. 480 = 7 Bom. L.E. 497 ; 16 B. 596. U 

(5) Tho words “no Civil Court shall entertain any suit relating to any pension 
or grant of money or land revenue,” do not cover a suit tg recover the 
possession of land hr to obtain a declaration of right to hold land. 
(Ibid.) * # Y 

(2) Suitf to recover land exempt from revenue. 

S. 4 of the Pensions Act 1871 is entirely silent as to suits to reoover possession 
of land the revenue of which has been remitted. (Ibid.). W 

• • 

(8) Saranjap— Lands— Right of management. 

Where a suit was brought in relation to the management of saranjam lands, 
held, that the suit was prima facie one nob included jn the Pensions 
Act. (1 B. 523, R.). 10 B. 596. X 

(4) Grant by Government of fight to receive land revenue for service rendered. 

• ^3. 4 of the Pensions Afct applies to a heritable right to reoeive land revenue 
granted by the Bloghul Emperors as reward for services rendered. 25 
A. 73 = 22 A.W.N. 187. Y 

(5) Suit "relating to management of Sianom . 

• Pensions Act, S. 4 is not applicable to the case relating to the management of 

the Stayom of Palghat Raja. 13 M. 75. Z 

5.—" Pensipn or grant of money.” 

^ (N.B.— See Notes under S. ll, infra.) 

(1) Pension— Not defined. 

• • Pension is not defined in the Act. 30 M. 153 (154) = 2 M.L.T. 38 ; 4 B. 432 

(436). A 

• • 

(2) Pension— Definition— Grant of village upon payment of quit-retit— Construe-, 
tion of document. 

See A.W.N. 1905 (20G) =28 A 104. B 

For definition of the term “pension.” See 8 C.W.N. 665, 31 A. 382 under 
% S. 11, infra. % G 

(3) Personal grants. 

> S. 4 of the Pensions Act applies only to personal grants. 3 M.Ii.T* 104*17 
549 = 31 M. 12. D 

(4) Aot does not apply to endowments for pious or religious purposes. 

Endowments for religious or pious purposes do nctf fall within the purview of 
S. 4 of the Pensions Act and Civil Courts have jurisdiction to enter- 
tain suits in respect of such grants made by*Government. 2 M. 294 ; 

5 M. 302 ; 6 M. 361, F.; 11 M. 283; 22 B. 496, dissented from, 8 I. A. 
77 (P.C.), R.; 31 M. 12 = 3 M.Tj.T. 104 = 17 M.L.J. 549. E 

Ifi) Yaumla granted to mosque ; * 

A yaumia allowance granted to a religious^nstitution dfces not fall within the 
purview ofrtbe Pensions Act. 11 M. 283; 2 M. 294 ; but see 22 B. 496,* 
* infra . • # * • • • f 
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5.—'* Pension orgrenkot money "—(Contimfid ). 

(6) Gaih allowance allowed to worship of idol— Personal grant. 

Where a plaintiff claimed to be a oo-trustee of certain dargas and entitled^ to a 
share in the management and in the profits thereof, whioh consisted 
of a oertain oash allowance from Government and sued the defendants 
for an account and for the recovery of tys share, held , thAt the suit, 
so far as it related to the cash allowance from Government, required 
a certificate under this section. €2 B. 496. r G 

A cash allowance attached to the worship of an idol is a grant of money 
within the meaning of this section. * • « 

In 8 I, A. 77, the Lords of the Privy Counoil say that the expression '* grant 
of money or land revenues” in the Pensions Act is not to be limited 
to rights ejmdem generis with pensions. 22 B. 496 (499). , H 

(7) Agreement between Government and public servant — Increase of pAy for rlplcy 
service— Payment during good behaviour, meaning of — Payment on termina- 
tion of servtae, If pension— Suit to enforce agreement, If maljit&inabfe. 

JMf-Thafc the payment of Rs. 300 a month which the Defendant, the Secre- 
tary of 8tate for India in Council, had hound himself to make to the 
plaintiff, a member of the Eduoational^ervice, for his naturaf life, by 
an agreement, dated the 4th SeptemJber 1881, in consideration of the 
latter undertaking a journey of investigation to Tibet at khe instanoe 
of Government, was an increase of pay that the plaintiff was to* receive 
during the time that he was in Government service, and that any- 
thing payable to him under the agreement at the termination of such 

a ■* u T™! ^ a PeDSi0n Within tho meanin g of ‘S- * of the Pensions Act. 

A suit by the plaintiff to enforce the agreenymt was therefore barred by S. 4 of 
that Act. 15C.W.N. 470. * 

(8) Instances falling within the section. 

(a) Wmka, allowance. 12 O.C, 323. ^ ^ 

<l) WASrKA ALLOWANCE, WHETHER A PENSION OR NOT 

. A ™; KUarant6cd * th ° British Government under the treaty. 

dated 17th August 1825, between the King of Ondh and the British 

AcTvTi^r 8 rr PenSi0 " Withi " the moanin 8 of 8 - 60 (?) of 

that I™ 1908 ' c,° t0 be deemed a pensi0D witllin ‘be meaning of 

that term as used in 8s. 4 and 11 of Act XXIII of 1871. 120.0.823,1-8 

Such iminfcit allowance does Mt vest in tlte Receiver under sub-see. (2) <{a) of 
8. 16 of Aot III of 1907. 12 0.0. 323 • J 

^PENSION MONEY AFTER ITS PAYMENT TO THE PENSIONER, CHARACTER 

Onoe the money due on acoount of a pension is n <ii a * * 

allowed to blynd with his othor property it no longer retail ’itoohawf 

allowed to receive the money and^ 

choice (1) of mixing it up and blending it with Marth! mT* t‘ ^ 

to w. 

in Us. {Mi.) (384). «»Mer suitable to )ps position 

> • L ' 
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S . — “ Pension or grant of money " — ( Continued ). 

(iii) ORDER DIRECTING INSOLVENT TO PAY EVERY MONTH A PORTION OF 
' THE PENSION MONEY TO THE RECEIVER, VALIDITY OF. # 

An order directing the insolvent every month to deliver to the Receiver a por- 
tion of the money received by him on account of the pension is bad 

in law and sannot be sustained. (Ibid.) M 

• 

* (iv> Liability of pensioner to account to the Receiver for the 

MONEY RECEIVED AS PENSION. 

• (a) The pcn|U>ner cannot be called upoh to acoount for the money received by 

• him as pension though the Receiver can claim to take possession of 

any money or other property actually in the hands or possession of 
tho insolvent. (Ibid.) N 

(S) Jagir income irk a Jagir village. Sec 95 P.R. 1906 = 83 P.L.R. 1907. 

(c) Grant of hak haisiyat water rate advantage rent in Jaghir village. Soe 9G 

* # P.R. 1906. # 0 

(d) Hereditary deshmukh allowance , 2 B 99 (P.C.) P 

(6) Jurisdiction— D^ hmukh S uit re. 

# Whero a plaintiff alleging that, as the hereditary Deshmukh of oertain mdhals 
ho was entitled *to be paid directly by the ryots of these mahals a 

• percentage on the revenue thereon assessed, sued to recover a 

• portion of such percentage which had been collected along with the 
revenue and retained by the Government ; Held that tho claim was 
“a suit relating to a grant of money or land revenue, M and as such 
excluded from tho jurisdiction of tho Civil Courts by this section. 

2 B. 99. (P.C.) • • Q 

A claim by a^icreditary Deshmukh relating to a grant of l*nd rovenue falls 
within the purview of tho Pensions Act. 6 B. 209. R 

» (e) Desaigiri hak , 9 B. 285. 

Mortgage of hak, sale of property in execution of Decree on 

—ABSENCE OF COLLECTOR’S CERTIFICATE TO MORTGAGEE UNDER • 

S. 6 infra — EFFECT OF, ON PURCHASER’S TITLE. 

This suit was instituted with the permission of the Collector for a declaration 
of the plaintiff’s right to be the holder of a desaigiri hak against the 
defendant who was ^he purchaser at an auction sale in execution of a 
decree passed in a suit instituted by a mortgagee against tho plaintiff, 
as the representative of the original mortgagor to enforce the mort- 
gage debt by sale of the hak. Plaintiff urged that the proceedings in 
• the suit by the mortgagee tqpk place without the certificate of the 
Collector as required by S. 6 of Act XXIII of 1871 and therefore con- 
ferred no title on the defendant* and it was held that in the previous 
suit the Court had clearly no jurisdiction, as regards the subject 
matter, to entertain the suit, and the 'decree was therefore null and 
void and could not constitute the basis of any titlo in the purchaser 
or preclude the plaintiff from maintaining his right to the hak as a 

# life-holder thereof. 9 B. 285. V . 8 

(/) Malikana allowance* 18 M. 187 = 17 A. 1 (P.C.). •, . 8-1 

Malikana is elearlyi money paid by Government within the meaning of S. 4* 

*• of the Pensions Act. 18 M. 187 (188). . 

3-C 
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S Pension or grant of money”— [Concluded). 

Having regard to the language of S. 4 and tho scheme of the Act suggested by 
, Ss. 5 and 6, the narrower construction, viz., that it is enough that 
' the suit relate to malikana , appears to be the 'true construction. 

Possibly, the intention was that the distribution of what is regarded 
as the bounty of Government among tljo co-sharers should remain 
f under its control or that of its executive officers. This view is the 

result of tho grammatical interpretation of section confirmed by the 
scheme of the Act embodied fn Ss. 5 and 6. It is also the view taken 
in 1 B. 75 ; 4 M. 3il. and recently in 21 I.A. # 148, by thg Privy 
Council. 18 M. 187 (189). * • U 

A suit for malikana , i.e., a grant of a portion of the revenue in lieu of pre- 
existing proprietary rights, was, on the construction of Ss. 3 and 4 of 
this Act in tho absence of a certificate under the Act, excluded from 
judioial cognizance. 17 A. 1 (P.C.) -21 I. A. 148 ; 18 M.*L87. *Y 

(9) Instances not falling within the section. 

(a) A grant of lands f roe, of revenue does not come witmn cne purview ui uuu 


Indian Pensions Act. 7 M. 191. W 

(b) So also a grant of annuity as compensation for resumption of rCntcfreo 

land. 8 C.W.N. 665. X 

(c) Likewise inara lands. 21 M. 310. Y 

M) Similarly enfranchised inam land. 6 M.L.T. 132. Z 

(e) So also Matam service inam. 5 INI. 302. .A 

if) Likewise Kulkumi Vatan grant. 18 B. 516. * B 


A suit for a declaration that tho plaintiffs are vatandars of a share of a moiety 
a kulkarni vatan consisting exclusively of a/sash allowance from 
* Government, is not a suit relating to a “ money grant ” within tho 
contemplation of thiH section. 18 B. 517 . q 

(10) 8uit foit maintenance allowance by a widow. 

“ A auit for nlaintenan “ allowance by a widow, under an agreement by which 

her. claim to a portion of u pension granted to her by Government 
and to ftther properties had been relinquished, is not a suit i4 relating 
to pension", within the meaning of this section, and, hence, the rule 
as to the Collector s certificate is not applicable to it. 30 M 266 = 2 
• M.L.T. 188 = 17 M.L.J. 139. * V n 


revenue." 

U> •• Grant of mono, or land revenue » .alt a. to-JarMlctlw of £ivil Court8 

(<») Under 8. 4 of the Act, the Civil Courts are nmhik;t A *i t 
any suit relating to any 

Government whatever may have been the eonsidemMon L I an5 
whatever may have been the nature ol tho payment olaL ’• \ * 

8mntmay ^ ’• 

(6) In thScaseot foda-piras-ltafcs, there is ajrrant nfm™. . B 

* a** w i. J SL1r”I 

within the language of this section. (Ibid) rn \ B 

m, b. m , » b.iso £ iy ‘ 4 “• 
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(c) A suit relating, to a grant of land revenue conferred by the old Maratha 

Government falls within the prohibition in Ss. 8 and 4 of this Aot. 
Consequently, a suit in a Civil Court by a hereditary deehmukh, tor 
the percentage on the cash or grain rovonue, is prohibited by the said* 
Pensions Act of 1871. 0 

The hales , relating t8 the grant, in whosesoever hand they may be, continue 
to retain their original character (whether or not the qprvioe to* be 
rendered for them as sirpatil has been dispensed with) sufficiently to 
bring them within the section^ of the said enactment. The circum- 
stances of their being levied in the form of grain directly from the 
villagers, cannot efface the fact that they originated in a grant from 
the ancient Native Government, and are still payable in virtue of 
, that creation. 6 B. 209. H 

(d) ^ right to hold*lands is always within the cognizance of the Civil Courts, 
and the mere fact that the holding is claimed to be exempt from the 
payment of land revenue cannot change the suit in gonneotion with 

into one relating to a grant of money or land revenue, so as to fall 
within the pohibition in the Pensions Act of 1871. The proviso to 
S. 4 of the Bombay Revenue Jurisdiction Act contains no exceptions 
in respect of foldings unaccompanied by proprietary right in the soil, 
and there is no laving clause which would suggest that such a claim 
to such a holding might fall within the purview of the Pensions Aot. 
29 B. 480 = 7 Bom. L.R. 497. * I 

(2) 8b. 1, 4— Property forming “ grant of land-revenue "-'Attachment under 

money -decree, not ,& suit prior to the Aot for purposes of 8. 1. 

The property sought to be proceeded against by the plaintiffs in this case for 
• the ^satisfaction of their decree was in the nature of a grant of land- 
rjsveque, and the suit was, therefore, to be treated «s barred by this 
section, unless the plain tills could claim the benefit of the reservation 
contained in S. 1 of the Act. In this case, the plaintiffs had pre- 
viously brought about merely the attachment qf the property in 
question under a money-decree held by them, and such attachment 
could not be treated as a suit in respoot of such property instituted* 
before the date of the Act, for the purposes of S. 1 of the Aot. If 
there had been a previous suit by a mortgagee to enforce his claim 
against the pension or grant of land-revenue, and a decree had been 
obtained directing payment out of such pension or grant, a refusal 
to execute Buch decree would directly have affected “a suit in 
respect of a pension or grant of land-revenue,” within the meaning 
of 8. 1 of the Act. 6 B. 737. J 

(3) Grant of villages enabling grantee to reteive the land revenue. 

In a suit to recover a moiety of two villages granted as &jagir : Held, that 
as the original grant was not of the freehold or full ownership in the 
soil, the suit was barred by this section. J2 M. 98. K 

(4) Money grant on resumption of Jaghlre . 

• Where a jag hire granted by the Nawab of the CArnatio for the support of the 

grantee and his relatives, was resumed by Government, and a 
money payment, equivalent to ^he rent, substituted: Held, that 
suit by a relative of the original grantee to recover, as arrears of his 
share, nfeney received by the representative of the grantee w^s 
barred by this lection. 4 M. 341. • j * * L 
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6 .— “ Land Revenue "— ( Continued ). 

(5) Suit fop share at rent on a Jagir. 

(a) A , being a suit relating to grant of land-revenue, is not cognisable by 

the Civil Courts, under Act XXIII of 1871. 30 P.R. 1874. M 

(6) Altumgah grant and istumrari property. 

# are grants of land-revenue and are, therefore, exempt from the jiirisdic- 

• tion of the Civil Courts, under ^ct XXIII of 1871. 1 P.R* 1*876. N 


(7) Inam lands and moka&a ama{s. * 

A suit against Government to recover possession of thfi inam lands ^together 
with arrears of the amah was not cognizable by the Civil Courts 
both under the Pensions Act, S. 4, and under the Bombay Revenue 
Jurisdiction Act (X of 1976), S. 4. • 

Both those Acts though not retrospective in their operation, stilWdo not create 
rights to relief against the Government whore none subsisted J)etere. 

• 11 B. 222. • P 

(8) Abkarl revenue under grant from Peshwa. 

The Poshwa’s government granted in inam bo the plaintiff’s ancestor, by 
sanad , tho villages of Golap and ftandpar. The sanacP gi%nted 
“water, trees, grass, wood, quarridb, mines, buried treasure, present 
and future cesses, and taxes and assessments.” Tho plaintiff brought 
the present suit to recover from the defendant a part of tbo Abkari 
revenue for 1884-85 and 1885-86. He contended that the revenue 
derivod by the Government for tapping treos in the villages aforesaid 
was a tax within the contemplation of the gtant. # 

Held, that tho Court had no jurisdiction bo entertain the suit, # under this Act. 

# Thc tax in question was a money tax, and as s^on^as it wa* imposed, 
the grant, if it entitled the inamdar to the tax, operated as a grant 
of the money to bo derived from the tax, and was, therefore, within 
the spirit, if not the letter, of the Pensions Act, tho object of whfch 
was to reserve to the Government the determination of all questions 
affecting grants of money the bestowal of which waR an act of grace 
or State policy on the part of the ruling power. 14 Bom. 573. Q 


(9) Suit by recorded mafldar of one field for produoe of another field. 

(a) A is oxoluded from the cognisance of the Civil Courts by this section. 

11 I\R. 1887. 9 • R 

(5) The mere fact that the sum remitted or granted as a munfi is unascertain- 
ed, because the land had never been assessed to land revenue, does 
not make such sum ai^y the less “ a grant of land levenue,” or ipso 
facto take the case outside this section. 25 P.R. 1900. 3 

(c) Where, therefore* a suit included a claim to a certain muafl , held, tfcat the 

Civil Courts had no jurisdiction to entertain the suit pro tanUb with- 
out the "certificate required by S. 6 of the Act, and none the lefts so, 
merely because the land in question had never been assessed to land 
revenue. 25 P.R. 1900. ^ 

(d) Whefc lands belonging^ maftdar were swept away by a river*and subse* 

quenfiy a small plot of land was reformed, a olaiw by mafidar to 
revive his rights over that plot was held not to be cognizable by the 
Civil Cofirt^. 10 P.R. 1875. . * *» n 
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6. — n Land Revenue "—(Concluded). m 

(10) Zemindari granted as reward for services rendered to Government. 

* (a) Zamindari granted — not revenue free— by Government as a reward for ser- 
vices rendered is not a pension, and its alienation by the grantee is not , 
, prohibited either by this Act or by section 266, C.P.C., 1882. (4 B. 

432; W.N. Ig02, p. 1G1 ; 97 I.A. 181, R .) ; 26 A. 617 = 1 A LJ. 338=* 
A.W.N. (1904), 144. ,Y 

(tjPThe same result follows, oven when it is given in lieu fcf pension, 
31 A. 382. . W 

(11) Grant of land mqde to the family of a servant. 

(a) A , who died in the service of his mastor does not come within the 

Pensions Act. 23 W.R. 378. X 

' ( b ) And a suit for a share of money payment made in substitution of the grant 

is not barrqd hy this Act. 23 W.R. 378. Y 

(12) pension — Definition— Grant of village upon payment of a quit rent— Construc- 
tion of 'document. # 

The common ancestor of tho parties to a suit for partition of immoveable pro- 
perty had obtained one of the villages which were the subject of the 
suit by grant ^from the Maharaja Scindhia in 1861. In 1866 this 
grant had been confirmed by the British Government by means of a 
snnad which contained the following material provisions. There was 
a declaration that tho village in question .shall be continued by the 
British Government to the grantee and his heirs inclusive of all lands, 
allowances and rights belonging to others, so long as ho and his heirs 
shall continue loyal to the British Government and shall pay Rs.800 
to Government as quit ront. The sanad further contained a guaran- 
• tec against any further payment by the bolder on account of Imperial 
Laud pe venue beyond the amount specified, and aedeclaration that 
the village and its holder shall bo liable for any local taxation which 
may bo imposed in tho district generally. Held that these provisions 
did not amount to a grant of Land Rcvonue and the grant did not 
therefore fall within the purview of this Act. A.W.N. (1906), 206 = 28 
A. 104 (1 B. 523, R.). Z ' 

7.— M Former Government.” 

(1) Claim tor maintenance by a female member— Government pension. 

, t Where under a karar, the defendant, the person responsible to maintain the 
plaintiff, a Hindu woman, agreed to pay Rs. J00 per mensem until her 
death, the consideration being that the plaintiff gave up various 
claims, which she had in regard to the family property and also her 
Iclaim to a portion' of the peasion granted by Government, a suit by 
the plaintiff for the recovery of such maintenance is not “ relating to 
any pension ” granted by Government within the meaning of S. 4 of 
the Aot, as there was nothing in the karar* to show that the main- 
tenance is to be paid out of the pension allowance or was to depend 
upon it. 17 M.L.J. 139 = 2 M.L.T. 188 = 30 M. 2 66. (1 B. 76, 4 M. 
341 and 18 M. 187, Z>.). X 

(3) Agreement by Government tp pay from treasury. 

» • • 

This seotion prohibits the Civil Courts from entertaining a suit agasnst Govern- 
ment upon*an alleged agreement by it to pay moneys from its trea- # 
sury in lieu of uJia-giras-hdks . 4 B. 44 &N. B 
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f 7.-— M Former Government "—{Concluded), , 

A suit against Government, upon an alleged agreement by Government to 
pay monoys from its troasury in lieu of toda-giras-haks , falls within the 
prohibition, in this section, to Civil Courts to entertain any suit relat- 
ing to any grant of money made by the British Government, whatever 
may have boen the consideration for such grant, and whatever may 
have beon the nature of the payment, ^laim, or right, for which such 
< grant may have been substituted. 4 B. 437 (N) = 8 I.£. 77=5 B. 
408. . * 0 

(3) Suita relating to grants of Lan&Revenue— Pensions Act 4 

Suit relating to grant of Land revenuo made by tbo British Government is 
outside the jurisdiction of Civil Courts (See S- 4, Pensions Act of 

1871). 77 P.R. 1891. D 

• • 

8 . 1 Any person having a claim relating to any such pension or grant 
may prefer such claim to the Collector of the District 
Claims to be made Deputy Commissioner or other officer authorized 
authorized officer. in this behalf by the Local Government ; and such 
Collector, Deputy Commissioner or other officer shall 
dispose of such claim in accordance with # such rules 2 as fcfie TJhiof 
Bevenue Authority may, subject to the general control of the Local 
Government, from tinje to time, prescribe in this behalf. * 

(Notes). 

/.— “Section 5." 

(1) Scope of section. 

This section proscribes a remedy, such as it is, for tho claimant shut out from 
the Civil Court. 1 B. 75 (80). * - • - E 

(2) Suit for shaifi of rent on a Jagir. 

A person claiming a share of the produce of jagir must apply, under S. 5 of 
Act XXIII of 1871 (Pensions Act), for an order declaring his # shW. 

« He has then tho right to sue in a Civil Court for the amount due 

thereon. 9 P.R. 1875. p 

2* — “Such rules." 

I. BOMBAY. 


(1) Authorising certain officers of the Salt Department to hear claims and grant 
certlfloates Notn. No. 4247, dated 22nd July. 1881, B.G.O., 1881, Pt. l»p. 397. 

Under the provisions of Ss. 6 and 6 of the Pensions Act, 1871, His ^Excellency 
the Right Honourable the Governor “in Council is pleased to author- 
ise the Deputy and Assistant Collectors of Salt Revenue in charge of 
Ranges to hear and dispose of claims and grant certificates empower- 
ing a Civil Court to take cognizance of claims relating to grants of 
money payable on the part of Government in the Salt and Continen- 
tal Cu^oms Revenue Department, and under the provision! of S. 84 
of the Bombay Hereditary Offices Act, 1874, His Excellency the 
Right Honourable the Governor in Council is pleased to confer on 
the Collector of Salt Revenue all such of the powers and duties of a« 
fc Revenue Commissioner and on the.aforeaaid officers all* such of the 
powers and dutieS of a Collector under that Act as are necessary for 
the lawful control of and are applicable to hereditary offices connected 
with thb stpd Department. « 
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2,~ “Such rules”— (Continued), 

I. BOMBAY -(Contmied). 

(2) NotA. No. 6849, dated 23rd December, 1879, B. G. G., 1879, Pt. 1, p. 1J20. 

In exercise of the powers conferred by Ss. 5, 8 and 14 of the Pensions Act, 
i 1871, the Commissioners, Northern Division, Central Division, and 

Southern Division, havo, with the approval of Government, framed 
the following rules in supersession of the rules under S. 14 of thh 
said Act, published aff p. 656 of tho Bombay Government Gazette of 
7th August, 1873. and of* all other rules, and orders on the same 
subjettfi? hitherto in force in any part of the Divisions of the B&id 
Commissioners y 

1— Under S. 5. 

1. Claims relating to pensions or gratuities on account of service, whether in 
■ • the civil, military, naval, or any other department of tho ad- 

conceimmg Service minisfcnition * are to bo inquirod into and disposed of in such 

Pensions • ■ mHU ner as may bo directed in tho Civil Pension Cddo, or in any 

rules or orders for the timo being in force applicable to such 
pensions respectively. # 

% Claims relating to any*Cash payment forming part of the property of a watan 
in respect oi which no service commutation settlement has 

latin^ °fco ^Servfce 1x560 effect ' 0 ^’ wil1 be en q uired into and disposed of in accordance 

Watan Allowances, with tIie provisions of the Bombay Heteditary Officos Act and 

of the rules and orders from time to time in force thereunder. 
In the event of any such claim being preferred to which none of the said provisions 
shall appoar to be applicable, the orders of Government should bo obtained through 
the proper channel previous to the disposal thereof. 

Exlent of*applica- 1 ^ 3. Nothing in tho rest of these rules applies^) any pension, 

ruletf °* rC8t °* ^° Se gratuity, or cash payment to which the two last rules apply. 

0^0*831 of claims 4 - Claims preforred to a Collector under S. 5 of the Act 

preferred under S.5. may bo either : • 

(а) Against Government only, or 

(б) against Government, and one or more private parties jointly, or 

(c) against private parties only. 

Claijns falling under class (a) or (b\ Bhall ordinarily be disposed of by the Collector; 
but whenever any important legal question is involved, which the Bevcnue officers 
concerned may not feel themselves competent satisfactorily to deal with, the Collector 
may, with the previous sanction of the Commissioner, issue a certificate under S. 6 of 
the Act authorizing the Civil Court to try the ca*e. 

Cla ims falling under class (c) shall be disposed of by the Collector if the question 
at issue between the parties is not of a complicated or difficiflfc nature ; but if the claim- 
ant applift for a certificate under 8. 6 of the Act, and sets f<yth satisfactory reasons 
for such application, or if the question at issue between the parties appoars to be of a 
complicated or difficult nature, or if the claim is one which if awarded could only be 
enforced by a Civil Court, the Collector may Issue a certificate under the said 8. 6, 
authorising tBo Civil Court to try (Jie oase : provided that no certificate shall be issued 
for any case which could not be decided by the Civil feourt in favour of one, or more of 
the parties thereto without making an order or decree such as it is prohibited from * 
leaking by tin teid section, 9 
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2.— ‘“Such rules”— (Concluded)* 

I. BOMBAY — ( Concluded ). 

5. Except in the oases provided for in the last paragraph of r. 7, no claim bv which 
Previous sanction the liability of Government to pay any pension or grant is 

wh<m° mm * S8 *° nCr a ® cc ^ 0 ^ directly or indirectly shall be disposed of by a Collector 
final ordor^^dis? w i fc boufc first obtaining tho sanction. of the Commissioner of 

pbsal. , the Division to the order which he proposes to pass. 

• 

6. Any claim preferred to a Collector *undcr S. 5 of the Act, may be reforrod by 

B o fore no o of ^ or * n( l u *V to an y Assistant or Deputy Collector or other 

claims for° inquiry ofl ^ cer Hubordinate to him, and every Assistant or Deputy Col - 
to subordinate offi- l ec t° r in charge of talukas may receive claims on bohalf of the 
cors * Collector and forward the same with his opinion after inquiry 

to tho Collector ; but every order fjpr disposing of a # claim or for 
granting a certificate under S. G that a case against Government only or gainst adorn- 
ment and one or more private persons jointly may bo tried, shall be made vrilff the 
previous sanction of the Commissioner by the Collector himself. • 


Law, dec. , to bo 
obsorved in disposal 
of claims. 


Tho words “ that a caso tried” wore iusercea attor the words and’ figure 

"a certificate under Section. 6,'’ by Notn. No. 1980, dated 18th 
March, 1891, H. G. O. 1891, Pt. 1, p. .[ 

7. Claims relating to pensions or grants are to be disposed 
of in accordance with : 

(а) The law, if any, for the time. being in force applicable to such cllims. 

(б) The terms and conditions of the nam'd or other dqgumorft, if » tl y, under 

« wlllcl1 such pensions or grants arc enjoyed. • • 

(a) The rules or orders of Government for tho time being in force, if apnlicable 
to suoh claims. * • 

But if any claim is brought, tho subject-matter of which has been already in 
quirod into and disposed of by competent authority, the Collector 
w.U merely record the fact of such previous decision and dispose of 
tho claim accordingly. 1 pose oi 

[For the rest, See Ss. 8 and 14, infra.] 

J 

II. UNITED PROVINCES OP AGRA. AND OUDH. 

Notifications. 

Por-presoribing such rules underlie powers conferred by the sefition, see N W P . 
and Oudh List of Local Rules and Ordors, Ed. 1894, p. 42 . 

8. l A Civil Cou.rt, otherwise competent to try tho same, shill take 

Civil Court om- C0 8 niijan oo of any suoli claim upon receiving a certifi 

powered to take cate from such Collector, Denufcv p nmm !. • 

cognizance of suoh offioor 2 „„u, • , . !ty Commissioner or 

claims, * other officer « authorized 3 in that behalf that the case 

.may be setned but shallot make any onto or decref 

aver bv whiob (Aiia.. e uocree 


SET" °' "’l 01 * 0ther 2 etherized 3 in ^ 

.may be so4ried, but shallot make any order or .w—I 
« n any suit whatever by which the liability of Goveml 7 , decree 

fluoh pension or ^ranfas, aforesaid is affected*directly or ind^reottv^ *** 
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, (Notes). 

’ /.-“Section 6.” 

(1) Scope of the section. 

This section enables revenue officer who may be puzzled by the duty flbich 8. 5, 
supra , casts on him, to refer the parties to a Civil Court for the 
1 determination of thoir respective interests in the income or other 

benefit which the executive will still, as against either or both of 
• # litigants, bo at liberty to allow or to withhold. 1 B. 75 (80$. L 

(2) Sb. 6 and 14— Certificate. 

\Yhero plaintiff sued to establish that defendant 1, K, had no share in a Toda- 
giras-hak and for an injunction to restrain defendant 2, the Taluk- 
dari Settlement Officer, from crediting K with a share, tho Assistant 
Judge rejected the claim on the ground that tho Collector, under S. 14 

• of Act XXiy of 1871, could only grant a certificate in the case of 
• claims against Govornmont and one or more private persons jointly 

with the previous sanction of the Commissioner and that sanction had 

# not # been obtained before granting the certificate. # 

Held , that tho rule had no application as the suit was not against Government 
but between ^private persons, and the certificate given by the 
Collector was sufficient. P.J. 1892, p. 850. M 

2 . — “ Certificate or other officer-' 9 

(fl Certificate— Form . 

There is nothing in Act XXIII of 1871 which requires the certificate of the 
Collector to be in any particular form. P.J. 1893, p. 352. N 

• 

(1-a) Pensions Act, Sb. 3,1—MaHkana dues payable by Government, suit relating 
—Certificate un^er the Act nehessary. 

On the questiomwhioh arose in this case as to whether, so far as regards one 
of tho villages in which the plaintiff and defendant had formally 
made over to Government thoir proprietary rights on consideration 
of receiving annual malikana from Government in perpetuity, the 
jurisdiction of the Court was not taken away by this Act, it was held 
that the provisions of the Pensions Act, incapacitating Civil Courts 
from entertaining suit thereunder applies in cases of grants made in 
consideration of prior rights vested in the grantee. The plaintiff might 
have applied and obtained a certificate under tho Act, which would 
havo enabled the Court to make some declaration of right as between 
her and the defendant, but she did not do so, and must therefore 
submit to the disability imposed upon the Courts by the Aet. 17 A. 1 
= 21 I. A. 148 (P. C.), 18 M. 187. 0 

• • 

(2) Mortgage of right— Suit for foreclosure— Certificate of Collector not forth- 
coming— Procedure. , 

^here therefore a right to receive land revenue was included along with other 
proporty in a mortgage, upon which a suit for /orcclosure was brought, 
it was held that as regards the right to receive land revenue the suit 
would not lie in the absence of the certificate required by this sec- 
tion and, time having been gran tod for the production of the neces- 
sary certificate, which was not produced, the dismissal -of the suit 
quoad hoc was sustained. A.W.N. 1902, p. 187 **25 A. 78fl7 B. 
169, F.) * , • , • • P 
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2 .— 14 Certificate. ... or other Officer”— ( Continued). 

(3) Suit for cash allowance payable by inamdar. 

A puit by the manager of a shrine to recover from the inamdar of a village a 
cash allowance due to the shrine and charged upon the village lands 
could only be instituted on production of certificate under S* 4 of the 
Pensions Act. 16 B. 537. # 9 

(4) Certificate from Collector- Suit based on agreement to receive maintenance 
out of eash allowance — Suit relating to a pension or grant of money. 

(a) Under an agreement between the plaintiff and the defendants, the tanner waB 

entitled to an annual payment of Rs. 52 for her maintenance, out of 
a cash allowance, which was received by the defendants from Govern- 
ment. She brought this suit to enforce her right under the agree- 
ment ; but did not produce the certificates from the Collector required 
by S. 4, supra. Held , that the certificate was nccessarj. Tho Mp>rds 
of the section arc wide enough to include any suit to enforce«u?h a 
claim ; and provided it relates to a pension or griyit of monoy or of 
land revenue, it is immaterial whether the claim is based on an 
agreoment betweon tho parties, or arises out of any other legal right 
or liability, and whether it is a cJaim»for a share by way of^padiition 
or maintenance or otherwise. 9 # Bom. L.R. 899 = 31 13. 512. But 
soe, also, 30 M. 266 = 2 M.L.T. 188-17 M.L.J. 139. # R 

(b) But it is otherwise where there is nothing to show that the mainfenancc is 

to be paid out of the pension allowance or was to depend upon it. 
17 M.L.J. 139 = 2 M.L.T. 188 = 30 M. 266. 8 


(5) Substitution of money payment for jaghir — Pensions Act. 

Where Jhc Government resumed a jaghir and substituted a monej* payment, 
*a suit by a descendant of tho original grantee for his share of the 
amount is barred, under this Act, unless the plaintiff has got a 
certificate from tho proper officer. 4 M. 341. € * T 

c 

(6) Pension granted in resumption of saranjam . 

The provisions of the Pensions Act will prevent a Civil Court from declaring a 
pension granted in resumption of saranjam to bo partible, unless the 
Collector should authorize it to do so. 2 B. 346. \j 

(7) Claim to share in right to collect mafi dugs— Pensions Act. # 

It is uot competent to the Civil Court to declare defendants to be entitled to a 
share iu the right to collect mafi dues which the Government had 
bestowed upon another, unless they produce a certificate entitling 
them to sue in the. Civil Court. 160 P.R, 1884. * v 


(8) Suit for mafikana payable by Government. 

Where a maWyna was granted in perpetuity to a certain person in considera- 
tion of the transfer of a village to the Government, it was held that a 
suit for such mahkana cannot be entertained in the absence of a 
* certificate under the Pensions Act. 17 A. 1 (P.C.) = 21 I. A. 148 W 


(9) Suit against sird$r. • \ 

A*— brought in the Court of the Agent for Sircars 
Cpileotbr 1 *s certificate. 17 B. 224.* 


in the Decoan requires a 

X 
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, 2.-“ Certificate. ...or other Offieer”-(Continued). • 

(10) Grant of a share of jaglr by Government. 

m Civil Courts are not competent to decide whether the grant of a share of a 
jagir by the Government is valid, at least until the matter has been 
referred to them by a certificate duly issued, under this Section. 12 
i P.R. 1886 (Rev.). y 

(11) .Zagir— Succession— Gralit of Government revenue for life to parties’ fan^ly 
In’ specific shares— Death of onp sharer— Suit by the surviving shater against 
the son of the deceased for certain instalments wrongfully enjoyed by the 
latter— Construction of such grant. • 

•See 108 P.R. # 1901 (157 P.R 1899, cited). Z 

(12) Suit regarding Toda-glras-haks. 

• Ttfa-giras-hahs come within the definition of “ grant of money or land 
t revenue ” fn Act XXIII of 1871 (Pensions) and therefore a suit in 
respect of them can be maintained only on production of certificate as 
• required by that Act. 1 B. 208; 4 B. 437; 4 B. 443; 5 B. 408 (P.C.). A 
Allowances in respect of Toda-giras-haks arc within the Scope of S. 4 of the 
Pensions Act^ XX III of 1871 ; and, hence, a suit for enforcing pay- 
ment of such allowances by the Government is not cognizable by a 
Civil Court without the Collector’s certificate under S. 6 of the Act. 

5 B. 403. B 

(*13) Pensions Act (XXIII of 1871) Ss. 4, 8, 6- Collector’s certificate— Jurisdiction of 
Civil Courts. 

S. 4 requires as a condition precedent, a certificate from the Collector or 
other authorized revenue officer under S. 6, for a Civil Court to have 
jurisdiction in suUs relathig to pensions, money grants, or land 
reveftue, conferred by Government, independently of ^vhethcr Govern- 
mont'be a party to such suits or not. 1 B. 75. C 

A suit for the recovery of a sum of money payable to the plaintiff on account 
of his share of malikana, which was clearly money paid by Govern- 
ment within the meaning of S. 4 of the Pensions Acff, cannot be 
instituted without a certificate under S. 6 of the Act, although the * 
Government was not the party eued against. 18 M. 187. D 

(14) Collector’s certificate not obtained when suit was filed— Effect. 

(a) A suit requiring Collector's certificate under the Pensions Act is not void 
ab initio by reason 9 of its having been filed without a certificate. 17 
B. 169(172); 8 C. 422 (P.C.). E 

ib) The Court is only precluded from taking cognisance of it until the certifi- 
.cate is produced. 17 B. 109 ^172) ; 9 I.A, p. 20. P 

(c) It is enough if the requisite sanction be obtained before decree. 17 B. 169 ; 

17 P.R. 1882. • G 

•(d) Such a certificate was admitted in appeal and th^oase was remanded for 
fresh trial. 17 B. 169. H 

(14 -a) Appeal— Pensions Act. 

Certificate under the Pensions Act allowed to be produced on qpcond appeal and 
* decree reversed, •and case remanded for a tripl on the merits when 
plaintiff had succeeded in the Court of first instance; where tip, 
objection i<h want of certificate was not takep. P.3 . 1891^ p. 276. I, 
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c 2, - “ Certificate. ... or other Officer Continued). 

(15) Certificate-Collector's order referring the parties to Civil Court- Certificate* 
produced in the Court of Appeal— Sanad— Construction— Grant of the^soil of 
a village. 

Where the Subordinate Judge decreed partition of a village holding that, though 
it camo within S. 6 of the Pensions Act, the want of a certificate was 
sufficiently met by an order of the Collector referring the -parties to 
Civil Court to determine whether the said village was partible, and 
the High Court on appeal confirmed that decree holding that the 
Sanad, by which Jthe British Government confirmed the land, was 
not a grant of land revenue but of the soil of* the village itself , the 
Judicial Committee affirmed that conclusion as to a question of con- 
struction, particularly as it seemed to them that the Subordinate 
Judge was fully justified in treating the said order of th^Collectq? as 
dispensing with the said certificate. 1PO.L.J. 281=^2 A 148 (P.C.) 
= 7 A.L.J, 165 = 12 Bom. L.R. 267 = 11 O.L.J. 281 = 14 C.W.N.^10 = 

# 20 M.L.J. 146 = 7 M.L.T. 53. • * J 

The Judicial Committee approved of the procedure adopted by the High Court 
in allowing the plaintiff to procure and file a certificate under this 
section, pending appeal from the deefee of tho lower Coijrt, which 
treated tho order of the Collector referring the parties to CiviT Court 
for determination whether certaiif villages were partible, as equivalent 
to a certificate under the said section. (Ibid.) • K 

(16) Ss. 4 and 6— Omission to obtain previously to suit, certificate enabling Court 
to entertain suit- Effect of certificate granted after the hearing. 

Part of the property in suit consisted of land, which, was assumed in the Courts 
below to be hold on terpis bringing it within the Pensions Act, 1871. 
After the judgment, which disposed of the prjpoipa> que^ions ig the 
9 case, been given, final judgment was suspended upon an objection 
that no certificate bad been obtained under that Act. The certificate 
having been then obtained and delivered to the Court, — held , flhafrthe 
, original defect did not prevent the suit proceeding. 8 Cal. 422. L 

(17) Certificate not obtained when suit filed — Certificate not produced at hearing 
—Procedure— Practice. 


Where at the hearing of such a suit the necessary certificate was not produced, 
held that the Judge ought to have granted the plaintiff's application 
for an adjournment, in order jihat the certificate might be obtained 
and produced. 17 Bom. 169. * M 

( 18 ) Certificate— Presumption— Revocation. • 9 

The presumption is that a certificate granted by the Collector under S. 6 of tho 
Act was grantod by him with the previous sanctioft of the Commis- 
sioner. The Commissioner has no power to cancel the certificate 
granted by the Collector, to revise the Collector's action or to cancel 
the certificate. 23 B. 676. • H 

( 18 -a) Subsequent cancellation of Collector's certificate- Effect. 


Th. subsequent cancellation of a Collector's certificate under the Pensions Act 

* d °f “°* re " de /' nvalid a deore « of » Civil Court passed in consequence* 
of the grant of tjie certificate. PJ. 1892, p . flOO. * *0 

(19) Doored obtained without Collector’s certificate. 

At — is vpid. « B. 235 ; see, also, 9 B. 19g. * p 
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^ “ Certificate.. ..or other Officer” — ( Continued )• • 

(20) Collector — Certificate — Civil Court— Suit to recover share of allowance for 
piyrtioular years— Certificate referring only to some years. 

A certificate granted by the Colleotor under the Pensions Aot authorised the 
plaintifi to recover his share in the allowance for the years 1889—90 
to 1896 — 97. On the strength of this certificate, the plftintifi 
brought a suit to recover his share of the allowance for the years 
covered by the certi§cate and also for the year 1897—98. • The lower 
appellate Court disallowed the plaintiff's claim so far as it related to 
the year 1897—98, on the ground that that year was mentioned in 
the (Certificate ; held , that the certificate given by the Colleotor might 
refer only to the plaintiff's share in the allowance for particular years, 
but if the Collector permitted the plaintiff to establish his right to a 
share in the Civil Court, the plaintiff was not bound under the 
Pensions Act to get a certificate for each year’s allowance before suing 
for it. The general right to each year’s share follows as consequent 

on it. 28 6. 211. • Q 

• 

(20- a) Omission in certificate -Effect. 

The fact that the namft of one of the parties who was a major at the date of 
* the suit, but *was a minor when the certificate was given, is not 

mentioned in thePcortificate which contained the name of his mother, 

, • does not necessitate a fresh certificate being given. P.J. 1893, p. 352. R 

(21) Collector’s certificate not necessary. 

(а) The Collector’s certificate is not necessary to maintain a suit by an 

• inamdar against a khot for balance of land revenuo. 18 B. 525. 8 

(б) A grant of lands free of.revenue* does not come within the scope of the 

* Pensions Act, which contemplates only money payments to be reoeived 
th*roufth the Collector or recovered from persons bound to pay revenue ; 
and hence the Collector’s certificate is not essential for a Civil Court 
to have jurisdiction in a suit on it. 7 M. 191. ( T 

(c) It is not necessary for a mortgagee of an inam village suing for*ifcs sale, or 

in the alternative, for its possession, to produce a certificate under the 4 
Pensions Act. There is no suggestion of the mere share in land 
revenue being mortgaged. P.J. 1896, p. 161. U 

(d) (i) A suit relating to inam land granted before the time of the British Govern- 

* ment does not fall vfitbiu the provisions of the Pensions Act. 21 M. 

310. Y 

(ii) Hence, a certificate of the Collector under the Act is not necessary. (Ibid.) 

(e) (i) A* suit relating to the management of saranjam land is not included in 

the Pensions Act. 16 B. 596 (599). W 

(ii) Hence, no certificate of the Collector is required to maintain such suit. 

(Ibid.) * • W-i 

(f) The Pensions Act must be construed strictly ; and a suit by the assignees 

from Government of land revenue, to recover arrears from persons 
admittedly liable to pay revenue to somebody, though not to the 
plaintiff, was hdld to be oue undei 8. 9, and upt barred under 8s. 4 
and 6 for want of a certificate from the Collector. 10* A. 396 (1 B.« 
75, D. #., # 6Boip. L.R. 423). • 4 # X 



30 


Act XXIII of 1871 (the tensions act). [Ss. 6 & 7 
• • 

2,—** Certificate or other Officer"— (Concluded). 

(22) Kazi-Kazl’a office— Rozina allowance— Its liability to attachment and sal* 
in execution of a decree. # 

RIaintiff obtained a money decree against Iiafasji and in execution sought to 
attach and sell a decree obtained by Hafasji against Mohiyodin which 
entitled Hafasji to receive annually a certain portion of the Rozina 
allowance paid by Government to •Mohiyodin as Kazi. Hafasji 
contended that the Rozina allowance was paid to Mohiyodimand his 
family for service as Kazi, and that, therefore, it was not^iable to the 
process of a Civil Court under S. 13 of Bombay Act, III of 1874. This 
contention was upheld by both the lower Courts. • 

Held, that as the decree sought to be attached was passed before the Pensions 
Act, XXIII of 1871 came into force, plaintiff’s darkhast was not 
barred for want of a certificate under S. 4 of the Act. • P.J. 1894, 
p. 44, 19 B. 250. 

2— "Authorised." 

BOMBAY NOTIFICATIONS. 

For authorising officers under the powers conferred by this section and pre- 

scribing ruins in Bombay. See Boir\J>ay rules and orders. •Seg, also, 
notes under S. 5, supra. # Z 

Pensions for lands 

hold under grants in # 7. Nothing in sections 4 and 6 applidfc to — 

perpetuity. 

(1) any mam of the class referred to in section 1 of Madras Act, 

No. IV of 1862 i : • 

(2) pensions heretofore granted by ‘Government in jbhe territories 
respectively £bbjcct to the Lieutenant Governors of Bengal and ttie North- 
Western Proviiices, either wholly or in part as an indemnity for loss sus- 
tained by the resumption by a Native Government of lands held*un*der 
sanads purporting to confer a right in perpetuity. Such pensions shall 
not be liable to resumption on the death of the recipient, but every such 
pension shall be capable pf alienation and descent 2 , and may be sued for 
and recovered in the same manner as any other property. 

(Notes)* 

/.— “ Any inam.. ..Madras Act , No. IV of 1862." 

H.B.— Le., “inams of the classes described in cl. 1, S. 2, (Mad ) Reg. IV of 
1831, whioh have been or shall be, enfranchised by |he inam-commis- 
aionor and converted into free-holds in perpetuity, or into absolute 
freeholds yi perpetuity.” The classes so prescribed are “ hereditary” 
or personal grants of money or of land-revenue, however denominated, 
conferAd by the authority of the Governor in Counoil (or which 
having been made by any Native Government, have been confirmed 
or continued by the British Government— Act XXXI of 1836) in 
.consideration of services rendered to the state, or in lieu of resumed* 

offi^s or privilege, or of Zamindafies or Paleiyams forfeited or hefd 
under attachment or management by the officers of Government, or as 
a Yaunya or charitable allowapce, or as% pension. * £ 
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2. — Alienation and descent *' • 

Alienability of a pension under— Gift of right to pension. 

m rcspoot of a deed of gift oxeeuted by a Muhammadan, in favour of the wife, 
conveying to her the right to a pension drawn by him, which was 
one of the description contemplated by S. 7 of fcho Pensions Act (XXT1I 
of 1871), it was held that, by that section whioh enacts the law for the 
Muhammadan a9 well as tho Hindus, it was provided that “ every 
such pension was capable of alienation and descent,” that^therefortf, 
whatever tho Muhammadan Law may bo apart from the Pensions 
Act, under tho above section, the pension, or any int-orest in it, was 
capabjp of being alienated by it*s holder by way of gift. 9 A. 213 = 
7 A.W.N. 22. B 


S • 

Payiqpnt to be 
made by Collector or 
other authorised 
officer. 


HI — Mode of Payment . 

* 8 . All* pensions or grants by Government of money or land-revenue 
shall be paid by the Collector or the Deputy Commis- 
sioner or other authorized officer, subjqcb to such 
rules 1 as may, from time to time, be prescribed by 
tho Chijjf Controlling Revenue authority. 

• * • (Notes). 

/. — “Rules. ” 

. • 330MBAY. 

Notification No. 6849, dated 23rd December, 1879, B. G. G. 1879, Pt. I, p. 1020. 

I. Under S. 5. 

For Rulos, 1—7, see, S. 6, supra. B-l 

IL Under JS. 8. 


• 8. All payments of pensions or grants aro # usually to bo 

nfade in one lump sum for tho year commencing on the 1st 
May and ending 30th April, but applications for their payment 
by monthly or quarterly instalments may be considered and 
disposed of by the Collectors. # 

(Note). 

The words “ subject to the sanction of the Commissioner,” at the end of this 
rule have been omitted by Notn. No. 1980, dated 18th March, 
B.G.G., 1891, Pt. I, p. 253. B-2 

9. pensions and grants, for the payment of which application is duly made at the 
9 proper period, will be paid in full, except in the case of payment 

rears ymentS °* being suspended, pending the orders of a Civil Court or pending 

inquiries by Government or by any officer of Government. But if, 
owing to non-application or other neglect on the* part of the claimants, suoh payments 
fall into arrear, the pensions or grants will be paid as follows 
for the current year in full. • 

First year’s arrears in full. 0 

Second year's arroars subjoct to a deduction of 10 per cent. 

Third do. do. 20 do. 

# Fourth do. do, 30 do. 

t Fifth do. # do. 40 do. • 

Provided that no deduction shall be made under this Rule from arrears qf payments 
due (1) on account of village (fywasthan allowances not exceeding Rs. 5 per annum in 
amount or (Sounder compensation bonds. , * . • 


Payments to be 
for tho year com- 
mencing 1st May, 
but •may bo made 
in instalments. 
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years to lapse. 


lot XXIII of 1871 (the PENSIONS act). [BSi 8&# 

• • 

• " Rules* 9 — (Concluded). 

The “current yoar“ means the year within which payment is properly due 
under r. 14. • 

Payment of ar- 10. Subjeet to the provisions of r. 9, Collectors may 

rears due to deceased authorize the payment of arrears due to a deceased person after 

persons. such investigation as shall satisfy them : 

(a) of tho actual date of such person’s death, and 

(bj that tho applicant is entitled as sucb*person’s legal heir, or cAherwise, to 
receive payment. 

11. Any pension or grant for payment of which«no appli- 
cation is duly mado for more than six years, or in the case of 
Ilardas Crosavis’ allowance, two years is to be struck off the 
books, and all arrears forfeited. 

(Note). 

The words “Or two years” after tho word “Years” in this ruleVero 

• inserted by Notn. No. 623, dated 24fch January, 1893, BiG.G. 1883, 
Pt. I, p. 83. , * B-3 

But if the pension orgran^is held under a permanent or 
hereditary title, it may be readmitted without pa^mgnt of 
arroars if a claim thereto is (July preferred under S. 5 of the Act 
within twelve years from tho date of the last payment. 

* 12. Tho dato on which application for payment^vas ma<fo 
must be noted by tho disbursing officer on all bills for 
arroars. 

[For the rest of the rules, sec S. 14, infra.] C 

9. Nothing in Sections 4 and 8 shaH*affoct the right of a grantep of 
land-revenue, whoso claim to such gmnt is admitted 1 
by Government, to recover such revenue from the 
persons liable to pay the same under any law for the 
time being in force for the recovery of the ront of fend. 

(Notes). 

“ Nothing — admitted 

Sfl. 4, 6, 9— Grant of land revenue-Suit for arrears by assignees of Government- 
Right of plaintiff admitted by Government— Collector’s certificate not* essen- 
tial. • 

• 

Where the assignee of land-revenue by Government sued the tenants for arrears 
of revenue, and the Government admitted the right of the assignees, 
and tho tenants also admitted their liability to pay the arrears to 
somebody,, though not to the plaintiff, held, that the suit was governed 
by 8. 9 of the Aot, and that the want of the Collector’s certificate as 
required by Ss. 4 and 6 did not bar tho suit. 1 B. 75, D =10 A 
396 = 8 A.W.N., 72. ’ ‘ ^ 

In a suit by the Inatndnr to recover assessment from khatedar for lands 
• standing in his kUta, where the Government has Emitted the * 
plaintiff’s right,* no certificate is 'required by virtue of 8. 9 of the 
Pensions Aot, for the maintenance of the suit. 6 Bom L.R duq 

m- > . • h 


Bui in certain 
eases may be ro-ad- 
xnifcted. 

Dato of applica- 
tions for arrears to 
be noted. 


Saving of righfls 
of grantees of land- 
revenue. 
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9 • 

10. The Local Government may, with the consent of the holder, 

Commutation of order the whole or any P art of his Pension or grant 
pensioes. of money or land revenue to be commuted for a lump 

sum on such terms as may seem lit. 1 , 


IV . — Miscellaneous . 

. lJ. No pension 1 granted or continued by Goverp- 

sion from Attach" men ^ on political considerations 2 , or on account of 
ment 3. past services or present infirmities or as a compassion- 

* • ate allowance, 

and no money due or to become due on account of any such pension 
or allowance, 

shall *bo liable to seizure, attachment or sequestration by process of 
an^Court in British India, at the instance of a creditor, for any demand 
against the pensioner, or in satisfaction of a decree or ordor,of any such 
Court. * 

# (Notes). 

• I.— 1 ' Pension.” 

1) Pension - Scope— Meaning. # 

(а) The term “ pension ” is not defined in the Pensions Act, nor, in any other 

. Act. 4 B. 432 (436); 30 M. 153 (154) = 2 M.L.T. 33. P 

(б) Giving the word its widest etymological sense, it might be construed as 

including all payments of every kind and description. 4 B. 432 (486). G 
(c) But that it must have some much more narrow signification than this, is 

. clear from the circumstance that in the Pensions Act the word is 

• • 

u§ed with, but distinguished from, grants of money g>r land revenue, 
and must, therefore, be supposed to denote money payable otherwise 
thi\n in respect of a right, privilege, perquisite, or office. 4 B. 432 
(436). ■ H 

* (d) The word ‘ 4 pension ” in this section, is used in its ordinary and woll. 

known sense, namely that of a periodical allowance or stipend granted, 
not in respect of any right, privilege, porquisite or office, but on 
account of past services, or particular merits, or as compensation to tho 
dethroned princes, their families and dependants. 2 Ind. Cas. 

» 31 A. 382 — 6 A,L.J-*510“6 M.L.T. 388 = 4 B. 4 82 (436). I 

(^ A grant of an annual sum made by Government as a compensation for 
loss sustained by the grantee on account of improper resumption 
by Government of rent-free lands formerly belonging to the grantee 
is not pension within the mdhning of this section and is liable to 
attachment. (4 B. 432, F.) ; 8 C.W.N* 665. J 

^(/) The seotion itself indicates what a pension really is, namely, it is grant made 
by Government on political considerations or on account of past 
services or present infirmities or as a compassionato allowance. 8 
C.W.N. 665 (666). K 

9 (p) # The word “ pension ” in this section and 8. 266, clause Iff) of the Code of 

Civil Procedur$*imply periodical payments of^money by the Govern- 
ment to the pensioner in the manner prescribed by S. B of the Act« # 
v 26 A. 617 = 1 A.L.J. 338- ♦ . li 
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« I — * * Pension 9 *— *( Concluded) . 

W The words “ pension or grant of money or land revenue” are used in the* 
preamble and in sections 4, 5, 8, 10 and 14 (8) of the Act. 30 M. 153 
# 1154) — 2 M.L.T. 33. • 

While Ss. 11, 12, 13 and 14 (1) to (7) mention pensions only. 30 M. 153 (154) 
~2 M.L.T. 33. M 

(i) The pensions referred to in 8. 11 are periodical allowances granted, by 
Government “on political considerations or on account .of past 
services or present infirmities/ or as a compassionate allowance ” as 
distinguished from payments by Government “ in respect of any right, 
privilege, perquisife or office” which fall v^ithin the definition of 
“ grant of money or land revenue ” in 8. 3. (4 B. 432 ; 5 M. 272 ; 26 
A. 617 ; 8 C.W.N. 665, F t ); 30 M. 153 (155). N 

(2) Certain grants— Their nature. v , 

(а) A grant, by a sanad from Government, of •proprietary rights in certain 

villages, subject to the payment of land revenue, and oxpre^pd to 
have been made in consideration of good service render*! to 'Govern- 
ment, cannot bo considered to bo a ‘ political pension ’ within the 
meaning of S. 266, cl. (<7), of the G.P.C. nor a ‘pension ’ within the 
meaning of S. 11 of the Pensions Att, XXIII of 1871. 26 A. 617 = 
A.W.N. (1904), 144 = 1 A-L.J. 338. # 1 • 0 

(б) A grant stated to have been made by vfoy of compensation for loss sustained 

on tbe.abolition of a certain offico hold hereditarily iti the grantee’s 
family, is a grant falling within S. 3, but not within Ss. A and 12 of 
the Pensions Act (XXIII of 1871). (1 B. 432, F .); 30 M. 153-2 M L. 
TV 33. p 

(3) Toda-giras hak— Its nature. 

(a) Toda-giras halts are annual payments paid by the vjjlagc communities the 

• girasins. These are recognised us a species ? f property, though their 

origin was unlawful. 5 B. 408 (419) (P.C.). q 

(b) From the circumstance that, in the Pensions Act, the word pension’ bused 

with, but as distinguished from, grants of money or land revenue, it 
should be taken as denoting money payable otherwise than in respect 
of a right, privilege, perquisite, or office ; and Toda-giras haks though 
falling under the term ‘grant of money or land revenue ’ arc not 
included m tho word ‘ pension.’ 4 B. 432. p 

(4) J*gir Income. 

Ihojagir income is a pension withih the meaning of 8. 11 of th<f Pensions 
Act, 1871. 96 P.R. 1906, 341. . ons 

*•— “ On political Consideration. ” 

(1) 8b. 6.8, 11 Toda-giras lwAr-|he Hak entered In the name of a ner«m- 
Aman of the Hak falling due In the person's life time— Application to receive 
payment of the arrpar. by the penon.’ heirs after hl.death-Colieotor- 
Certificate. . 

In execution « a decree which made the Toda Giras allowance payable to him 

the dooreo- holder apphed to have his name entered in the Collector-; 

book as the person entitled to receive the payment* and to recover the 

• rr/r Tt0 *»me was accordingly entered undpr the Pension 
Atfand the avears paid. The ‘decree-holder havinir died hi. h • 
filed a darkhast to recover further arrears that had become due in the 
We Ume of the deoree-holder. .The Court ovec.uled.the Collectors 
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' 2 —" On political Consideration (Concluded). • 

objection that the darkhast could not lie in the absence of a certifi- 

• cate under the Pensions Act, and directed payment of the arrears 

into Court : — • 

Held (1) that the powers of the Collector under the rules framed under the 
i Pensions Act had been exhausted, and there was no discretion left for 

that officer te exercise either under the Act or the rules, so far as 
applicant’s right to receive the allowance which had aocgaed due fn 
the life-time of the fast holder was concerned. 

(2) That, if the amounts remained* unpaid, the Collector held them for and on 
the decree-holder's bohalf as moneys due to him. They were, there- 
fore, recoverable on his death by his heirs, independent of any ques- 
tion arising under the Pensions Act or the rules under it. 11 Horn. 
L.R. 1369. T 

(2) ran jam -Resumption— Pension, Its Impartiality— Hindu Law — Adult son’s 
vigjht to demand maintenance from his father. 

A %ciranjaiy is ordinarily impartible, and semble that a political pension 
granted in substitution of a resumed saranjam is so likewise. 2 
Bom. 346. * U 

• The Pensions Act (XXIII of 1871) prevents a Civil Court from declaring such 

a pension to be partible, unless the Collector should authorize it to do 
so ; and the fact that the Collector authorizes a suit for maintenance 
out of such pension, affords no ground *for presuming that he 
authorizes a suit for the partition of the pension. [Ibid,) Y 

(3) Political pension payable in India but granted by Ceylon Government. 

Certain descendants of the family which formerly reigned in Ceylon, resided in 
British Indira, whe^e tho Collector of the district, on behalf of the 
“Government of India, paid them pensions. Apparently, though this 
w£,s not proved, the cost of these ponsions was ultimately defrayed 
by the Government of Ceylon. These pensions were attached in exe- 
cution of certain decrees. Upon application being ipade by the 
pensioners to have the attchments 9et aside : — • 

Held , that the pensions were exempt from attachment a9 being “ political 
pensions ” within the meaning of S. 266 (g)% 26 M. 423. W 

Per White , C,J, — If the Government of India is to be regarded as merely the 
Agent of the Ceylon Government for the purpose of paying these 
pensions, I do not think the Courts of this country would have any 
jurisdiction to proceed by way of attachment since the rights of the 
pensioners (assuming them to be enforceable at law) would only be 
enforceable in Ceylon. (5 B. 249 ; 18 0. 216, B,), 26 M. 426, X 

3.— 41 Exemptions trbm attachment, 90 

N.B. — See too 8. 60, cl. ( g ), O.P.O., 1908. 

(1) Certain stipends, etc., not liable to attachment. 

Calcutta , the lsJ January 1909. 

Supreme Government Notification. 

y No. 1,—In pursuance of 8. 60, sub-S. (1), ol. ( g ), of the Code oi Civil Procedure, 
1908 (Act Y of 1908), the Governor-General in Counoil is pleased to declare that the 
stipends and gratuities payable by the undermentioned Family Pension Funds shall not* 
be liable to attachment or sale in execution of a decree of a court of law » » 

* • t 



[ 8. 11 . 


36 Act XXIIIof 1871 (the pensions act). 

3.—** Exemptions from attachment "—(Continued). 

(1) The Bombay Unconvenanted Service Family PoiiBion Fund. # 

(2) The Bengal Unconvenanted Service Family Pension Fund. • 

» 

(3) The Bengal and Madras Service Family Pension Fund. Y 

(1 -a) Pension— Land revenue granted by Government on Political considerations— 

# Water-advantage rate— Liability to attachmeift in execution of a decree— 
Decreti, constructlon|of. # « 

A decree for money directed “ that* the defendant do pay ” Rs. 6,8G9-10 to the 
plaintiff by half yearly instalments " of Rs. 500 out of Jthe khush 
“ hnisiyati (water-advantage rate) income which accrues to«him each 
‘ ‘ harvest, The instalment for each harvest will be paid in the months 
“ of March and September when the defendant realises his khush 
“ hnisiyati income until the payment ^of this decree mbney.” ‘On 
default having boen made the decree-holder applied for the alfaeh- 
ment of the income in question. Held, that the khush htisfyati 
4 (Water-advantage rate) was apart of tho jagir # granted on political 
considerations and was therefore exempt from attachment by virtue 
of tho provisions of this soction. 9G Q.R. 190G, 344. Z 

(2) Death of political pensioner— Pension remained unpaid -Effect. * * 

On the death of a Politioal pensioner, a sum of money due to him as pension 
remained unpaid in the hands of tho Collector. Held that the sanft 
was not liable to attachment so long as it remained in the bands of 
the Government. Whether the pensioner was alive or dead, it did 
not make any difference. (5 M.H.C.R. 371 ; 1 B. 75 ; 17 I.A. 187 ; 
18 M. 187, F.); 26 M. 69. A 

* t 

(3) Government of India acting ai agent to Ceylon Government— Effect.* 9 

• • 

Pensions payable to certain “ Gandyan Pensioners ” (descendant of the ancient 
kings of Candy kept as State prisoners) in British India, paid *>y J;he 
Government of India as Agent of the Government of Ceylon were 
exempt from attachment. It is not pensions granted by the British 
India Government alone that are oxempted but all political pensions 
5 B. 249 (P.C.); 18 0. 216 (223); 29 C. 707, R.; 26 M. 423. B 

(4) Stipend! allowed to Mysore Princes. 

The stipends allowed by Government tp the members of the Mysore family 
cannot be attached. 7 W.R. 169. * C 

(5) Pay of Carnatic stlpendary. 

The ia not liable to attachment in execution of a decree against the 

stipendary. 4 M.H.C. 277. D 

(6) Bonus Dram Government. , 

Where the execution-prooeedings had oommenced before 1st June, 1882, a 
bonus from Government, not being pension under 8. 11 of the Pen- 
sions Act, 1871, was held to be attaohahle in exeoution. 8. 266 of 
•the Code has, however, been so alterod recently as to exejnpt a bomy " 
or gwtuity received from Government, from attachment in prooeeJ 
ings in exeoution oommenoed on or after 1st June, 1882. (4 B. 432, 
F.)\ 6 M. 272 ; see, also, 6 A. 632. . * gg 
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3i—“ Exemptions from attachment ’’—(Continued). • 

*(7) “ Arrears of “ Yeomlah ” pension. 

• due to the estate of a deceased Yeomiahdar , which have aoeidentally 

accumulated, are not subject to attachment in satisfaction 6f a decree 
of a civil Court obtained against the representative of the Yeomiah- 
dar. 5 M.H.C. 371 (372). P 

(8) Allowance under Bombay Act XI of 1843. 

An- cannot bo attacHted while in the Collector or other disbursing 

officer. 10 B.H.C. 40. ’ G 

• * 

(9) Fund^ representing political pensions due at date of pensinor’s death. 

(a) The but which remained unpaid in the hands of Government is 

not liable to attachment. 2G M. 69 (71). H 

( b ) The character o^the fund remains unchanged as long as it remains un- 
# paid in the hands of the Government irrespective of whether the in- 
tended beneficiary is alive or dead. 26 M. 69 (71) ; sec, also, 5 M. H. 




C.371 ; 1 13. 75 ; 17 I. A. 181 ; 18 M. 187. 


I 


(10) Private pension. 


-can be attacho<j. 6 C.L.R. 19. 


(11) Share in Government revenue, whether pension. 

• Where the Government directed that out of certain revenues, the members of 
• certain family should have certain shares assigned to them, held that 
these shares were not pensions within the meaning of the Pensions 
Act, and were not exempt from attachment in execution of a decree. 
20 A.W.N. 161 (4 B. 431, fi.). K 

(12) JPensiops Aot (XXU1 of 1871), S? 11 —Toda-glras hak , whether exempt from 

attachment as pensiQn. • 

The word “ pension ” in S. 11 is used in the sense of a periodical allowance or 
stipend granted, not in respect of any right, privilege, perquisite, or 
office, but on aocount of past services or particular merits, br as com- 
pensation to dethroned princes, their families and dependants. So, 
a toda-giras hak in the hands of a mamlatdar , granted to him for his 
rendering certain services when required, cannot constitute a 1 pen- 
sion ’ within its meaning in 8- 11 of Act XXIII of 1871 so as to be 

exempt from attachment under a deoroe of a Civil Court. 4 B, 432. L 

• 

(13) Allowance as compensation for loss. 

An allowance given to a # person, as compensation for the loss sustained by him 
by reason of the improper resumption by Government of certain 
lands which belonged to him, bannot be regarded as a pension allow? 
ance within S. 11 of the Pensions Act, and is, therefore, liable to 

u attachment in execution. 8 C. W. N. 665*. M 

(14) Arrears of pensions due. * 

In case of pensions not exempted from attachment, it is only arrears in res- 
pect thereof actually acorued due that are attachable in exeontion of 

e a decree. 6 C.L.R. 19 (20) (14 M. I. A. 40 ; 7 M.L.R* 186, F.). N 

• 

(15) Babuana allowance. * 9 • 

A — — is oapable jf being attached and sold in execution. 6 O.W.N. 796. 0 , 
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• 3,— u Exemptions from attachment "—(Concluded), 

(16) Decree in Civil Court— Attachment— Unenfranchised inam — Sale in execution 

— Pensions Act (XXIIi of 1871), Ss. 4 and 11. • 

Afc unenfranchised inam can be attached and sold in execution of a decree of 
a Civil Court. 6 M.L.T. 132. , P 

While S. 4 of the Act prevente a Civil Court f jom entertaining a suit relating 
- to a pension or grant of money or land revenue it has been thought 

neoessary in S. 11 to state that certain pensions are ntot liable to 
attachment by the Civil Courts. The omission of grants of money or 
land revenue is significant and shows clearly jihat under Act XXIII 
of 1871 such grants are not exempted from attachment. & M.L.T. 
132. Q 

(17) Definition of political pension—Property granted In lieu of ca§h political 
pension, whether can be attached in execution of decree. 

One K had been granted a political pension of Rs. 4,000 per annum for vihich 
« the grant of a taluqci was subsequently substituted at a given rent. 
According to the grant the taluqa had to contimft in perpetuity in tho 
manner of an heroditary holding, Zemindan mowroosi, in possession 
of the grantee’s hoirs and suooossors^provided they paid tjje revonue 
to Government. Sinoe the grant the proporby had all along been 
traced by the members of the family of K as an ordinary Zamindari 
holding : ’ • 

Held, that the property could not be treated as a political pension and was liable 
to attachment in execution of a decree. 26 A. 617 ; 4 B. 432, R. R 

12. All assignments agreements, orders, sales and securities of 
every kind made by the person entitled to any pennon, 
in^ntl^patfo^oi „ pay or allowance mentioned in section 11, in respect 
pension, to be void, of any money not payable at or before the making 
thereof, on account of any such pension, pay or allow- 
ance, or # for giving or assigning any future interest therein, are null and 
void. 

(Notes). 

“ Assignment . " 

(1) Nature of section. , ^ 

S. 12 of the Pensions Aot prohibits only the assignment of any mqpey payable 
on acoount of any such pension, pay «or allowance as is mentioned in 
S. 11. 30 M. 153 = 2 M.L.T. 33. S 

(2) Assignment of pension in lieu of (lower. 

An assignment of a pension in lieu of dower, being an assignment of money 
payable on acoount of a pension, is null and void under S. 12 of the 
Peusians Aot, and oannot confer a right of Buit on the assignee. 6 
A. 630 = 4 A.W.N. 209. T 

(3) Assignment of pension made before the Act. 

An assignment of a pension made before Aot XXIII of 1871 was passed, carnet* 
bo invalidated by S. 12 of the Aot, • which had no retrospective oper- 
ation. The assignee could, therefore, sue on the assignment. 7 A. 
f}86=& A.W/N, 267* (6 A. 630, reversed), m U 
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• / * 4 Assignment (Concluded), • 

•(4) Decree specifically passed against Jaghir income— Attachment. 

When a decree has been specifically passed against Jaghir inoome, the Court 
9 executing the decree cannot refuse to attach it, notwithstanding the 

provisions of 8. 12 of the Pensions Act. P.L.R. (1900) 361, Y 
i(5) Political pension of zamorin of Calicut Payable Power of disposition by 
will.* • 

. The Zamorin, by his will, bequeathed to the plaintiff the malikjgma due to 
him from tho Govefnment which might be in arrears at the time of 
his death. The malikhana was a political pension of Rs. 6,000 a 
month, payable quarterly. The Zamorin died on the 6th of August 
1392. The plaintiff having obtained a certificate nnder Pensions Act, 
S. 6, now sued the new Zamorin to recover the proportionate amount 
of tho pension for tho curront quarter up to the time of the Zamorin ’s 
death : • 

Held , that tho plaintiff was not entitled to recover the amount sued for. 21 
. M. 105. . W 

The word payable is used in its primary sense, namely, deliverable in per- 
formance of an obligation, in other words, that actual payment was 
demandable ty tho person entitled. 21 M. 108. X 

Xn allowance granted ly tho Government, not in respect of a right, but as a 
matter of favour to a prince, after his deposition from the Raj, was 
hold to amount to a political pension within B* 12 of tho Pensions Act. 
• 21 M. 105. ' Y 


(G) Grant made as compensation for abolition of office hereditary In plaintiffs 
family. 

A is assignable. 2 M.L.T, 33 = g0 M. 153, Z 

• 13. SNhobvev proves to the satisfaction of tho LocaJ Gdfernment 
that any pension is fraudulently or unduly received by 
the person enjoying the benefit thereof shall be enti- 
tled to a reward equivalent to the dmoupj; of such 
pension for the period of six months. 


Reward to inform- 
ers# • 


Power 

rules. 


14. The Chief Controlling Revenue Authority 1 may, with the con- 
sent of the Local Government, from time to time, 
make rules 2 consistent with this Act respecting all or 
any of the following matters : — 


to make 


(1) the place and times at which, and the person to whom, any 
pension shall be paid ; 

(2) inquiries into the identity of elkimants ; 

(3) records to be kept on the subject of pennons ; 

(« transmission of such records ; 

(5) correction of such records ; 

(6) delivery of certificates to pensioners ; 

(7) registers of such certificates ; 

* (8) reference to the Ci/il Court, under, section 6,pf persons claiming 

a right of succession to fc or participation in, pensions or grants of money 
or land-revenue payable by Government ; 
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and generally for the guidance of officers under this Act. 

All such rules shall be published in the local official Gazette, an(? 

shall thereupon have the force of law. 

(Notes). 

“ Chief Controlling Revenue Authority . ” 

Cl ) Power of Chief Controlling Authority. 

Ifhe Chief Controlling Authority has na power to hear appeal agafnst or revise 
order granting certificato # under S. 6. 23 B. 676. A 

(2) Rule 6 framed under the Aet— Suit for recovery of vmrshasan allowance— 
Collector’s certificate - Cancellation of certificate by Revenue Commfesioner. 

When a certificate is grantod by fcho Colloctor under S. 6 of the Pensions Act 
(XXIII of 1871), the presumption is, until thoyjontrvy ia shown, 
that the order for granting the certificate was madg, as is contem- 
plated by the 6th rule framed under the Act, with the p^vious 
< sanction of the Revenue Commissioner by the Collector himself. But 
the Reveuuo Commissioner has no power vested in him to cancel a • 
certificate granted by the Collector, and there is no rule which 
provides for the revision by tho^* Revenue Commissioner of the 
Collector’s action in granting certificates or for the cancellation by 
him of the certificates granted by the latter. 23 B. 676. B 

• 2.—“ Rules. ” 

I.— BENGAL. 

Notification dated the 7th September, 1875 (published in the Calcutta Gazette of 
1875, Ft. 1, p. 1144). 

■%he fallowing rules framed by the Board of Revenue? L.P * under S. If, Act 

% XXIII (The Pensions Act) of 1871, having been approved by the 

Lieutenant-Governor, are published for general information 

Rules framed by the Board of Revenue, LP., with the consent of the Local Govern- 
ment, under S. 14, Act XXIII (The Pensions Aot) 1871. " 

Section 1. 

• Preliminary. 

The rules governing service pensions, extraordinary pensions and gratuities 
for service not entitling to pension, are contained in the Civi^ Pension 
Code published under the authority of the Government of India. 
The following instructions therefore apply to territorial and political 
pensions only, disbursed through the revenue authorities. 

"Seotion 2. 

The place and tjmes at which, and the persons to whom, pensions^ 

ARE TO BE PAID. • 

1. As a general rule, pensions aro payable at the District Treasury upon which 

a permanent payable order has been issued by the Accountant- 
General. 

2. Buff pensioners residing within any sub-division of a district, jmd not under 

cl.® 8 of this section, exempted from attendance in person, may, by 
presenting thems€j|ls montly before thg Sub-Divisional Officer, obtain 
payment 'Of their gkedsiong by cheque upon the sub-divisional treasure 
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chest, their attendance on each occasion at the District Head Quarters 
boing dispensed with. In these cases the responsibility of tye District 
Officer will remain undisturbed, and payment will not be made till 
the Sub-Divisional Officer, having forwarded the pensioner's receipt 
and his life gortificate to the Distriot Offioer, obtains in return a 
cheque for the amount of pension due. ^ * 

3. Moreover, once in every six months the permanent orders of every sub- 
division will be recalled to thq head-quarters of the distriot, and 
pensioners will be required to present themselveB for payment before 
the District Officer. 


4. A Commissioner may, on application and on sufficient cause shown, permit 
• transfer of payment from a treasury in hi6 division to any other 

treasury in* British India. This power does not extend to political 
pensions in cases where the pensioner resides, by order of Government, 
in a particular place. • 

5. Copy of the order directing the trausfer should be forwarded by the Commis- 

sioner to the # Accountant-General, Bengal, together with a brief 
narrative of the origin and particulars of the pension ; and the Dis- 
trict Officer of tttp district, from which the payment is transferred, 
should be instructed to return his portion of the permanent payable 
order to the Accountant-General. The Accountant-General will then 
issue a fresh permanent payable order to the Officer who will in future 
pay the pension, or, if that Officer belongs to another province, will 
move the Accountant-General of such province to do so. 


6. As a rule, pensions shall Ije paid monthly. 

7-^houfda pensioner neglect or omit to apply for payment {pr Bi^months, 
the Dtstriot Offioer shall obtain the sanction of the Commissioner 
before paying the arrears or continuing the payment of the pension 
for the future. Should the neglect or omission to apply for payment 
extend to one year, the sanction of the Board of Revondo must bo 
obtained. When an interval of two years has been allowed to elapse, 
the case must be laid before Government for orders. 


8. Except in the cases specified below, pensioners must appear in person at the 

time of taking payment of their pensions : — 

•(a) pensioners of rank, who may be exempted by order of Government from 
• appearing personally before the District Officer ; 

(6) female pensioners who, according to custom, oannot with propriety appear 
in publio, and 

(c) pensioners who are disabled from appearing by illness or bodily infirmity. 
In oases (6) and (c) the Commissioners shall have power to grant exemption 
, from personal attendance. * 

9. Pensions of pensioners of rank, specially exempted by Government, Bhall 

be paid to an agent holding a power-of-attorney, upon the production 
of the permanent order and of a separate receipt. 

10. Pensions of pensioners exempted under heads (6) and (c) of ol. 8 of this 

section may be jjaid to an agent on their behalf, oif production of a 
life certificate sfgned by an Officer of Governnjtmt, or by,eome other 
well-known *nd trust- worthy p^son, of the permanent order, and of 
• a separate receipt* - 
6 -$' 
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11. Commissioners may authorize tho payment of arrears due to a deceased 
pensioner {after such investigations as shall satisfy them of the 
actual date of the pensioner’s demise, and that the persons applying 
for the arrears duo are his legal heirs) in cases in which the arrear is 
due for a period not exceeding one year. When the arrear is due for 
a period exceeding one year, reference shall be made to tho Board of 
Rovenuo. # 


Section 3. 

INQUIRIES INTO THE IDENTITY OF CLAIMANTS. 

1. Pensioners who appoar in person to receive paymont, must be identified by 

comparison with the particulars given in the portion of tho per- 
manent pavablo order kept by tho disbursing officer, who should 
take overy precaution against fraudulent personation* Females, or 
respectable malo pensioners, who may reasonably object to agpciir at 
« his public office, may be identified by him in private, c ft at his own 
house. 

2. In the oase of female pensioners not exempted from personal attendance 

under cl. 8 of S. 2. a female may be employed to assist in the identi- 
fication. i 

3. In the case of pensioners oxempted from attendance under cl. 8 of S. 2, the 

disbursing officer must take all possible precautions t* prevent 
imposition, and must, before the first payment in oach year, require 
proof, not only of tho existence of the pensioner, but also, when the 
exemption is based on the ground of illness or bodily infirmity, of 
the pensioner’s inability to appear. The opportunities afforded by 
^ visits, and by the cold-weather tours of EurojJfean officers* should bo 
taken advantage of to verify the continued •existence of such malo 
pensioners as are exempted from personal attendance. 

4. When a pensioner can write, his signature on the receipt should be com- 
• pared with that on the disbursing officer’s portion of the permanent 

payable order at tho time of payment. 

5. In all oases of exemption of male pensioners from porsonal attendance to 

draw their pensions, if the disbursing officer entertains any doubt, 
which he has no convenient means of removing, he should rcfei* the 
case to the Commissioner for grders. Payment of the pensio^, how- 
ever, should not be suspended pendiug the result of such reference. 

Section I. 

Delivery of certificates to Pensioners. 

1. On the receipt, by the disbursing officer, of the permanent payable order, 

he shall summon the pensioner, and on his appearing, shall make 
over to him his portion of the permanent payable order, and'explain 
to hinf at what times he oan draw his ponsion, and how\e must 
proceed for the purpose. No other certificate need be given. 

2. When the pensioner is exempted from appearance in person under el. 8, 

* 8. 2, tho permanent order may be made over to any persop authorise^ 
to agt on the pensioner’s behalf. *. 

3. When the pensioner’s potion of the permanent payable order is much 

• • worn, er its back is filled with entries of payment, he ^iould return 
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• it to the disbursing officer, who will forward both portions of the 
order to tho Accountant-General, and obtain from him duplicate 
order bearing tho same number and date. 

4. If the pensioner loses his portion, the disbursing officer’s half may bo 
returned to tfio Accountant-General, who will issue a duplicate ordy, 

* # bearing the same number and date as tho original. • 

Section 6. 

Ripcords to be kept on the subject of pensions, correction and 

TRANSMISSION OF SUCH RECORDS AND REGISTERS OF CERTIFICATES 
DELIVERED TO PENSIONERS. 

1. In each Collectorate a list of ponsions shall be kept up in the form given in 

* Appendix A. # (N.B.— This will take tho place of Register 55). 

2. Alt pensions not drawn for two years shall be struck off this register. If 

renewed by order of Government, a fresh entry will be made in tho 
register. * 

3. Should a pension not be claimed lor six months, the counterpart of tho 

permanent order shall bo returned to the Accountant-General. 

• ft the pensioner afterwards appear, the District Officer may, subjeot to the 

rule contained iwcl. 7, S. 2, reclaim the permanent order and renew 
tho payment, and, subject to the same rule may make payment of 
arrears. 

4. Upon the death of a pensioner the Collector should at onoe report the 

circumstance to tho Accountant-General, and return the original 
permanent order to his office. 

5. When pensions are granted, tho Accountant-General issues permanent pay- 

*able Ardors to the disbursing officer of the station at which the pension 
is 'payable, directing him to pay periodically, until further notice, the 
amount of the pension upon tho production of the counterpart of the 
order, and a separate receipt according to tho prescribed form. These 
orders should be entered in the register of permanent orders prescribed 
by the Comptrollor-Genoral in the circular No. 171, dated the 15th 
April, 1874. 

6. When under ols. 2 and 3, S. 2, payment of any pension is permitted at a 

sub-division, the permanent order of such pension shall be forwarded 
to the Sub-Division, a note to that effect being made in the Register 
of Permanent orders at the bead-quarters station. At each sub- 
division a register of permanent orders so received shall be kept up in 
the same form as the register prescribed for the head -quarters station* 

7. Upon presentation of a claim for payment, the Collector should at once re- 

cord the sum paid upon the permanent order, and enter the amount 
in the cash-book, and submit the separatp receipt (Appendix B) with 
his treasury account to the Accountant-General, as a voucher in 
support of the charge. * 

Section 6. 

Disposal of claims to right of succession! to, or to participation 

• IN, PENSIONS OR GRANTS AND GRANT OF CERTIFICATE T6 CIVIL .COURT 
IN CERTAIN CA8BS* •' • # 

1. The Board of Revenue is competent to sanction the continuance of here- # 
• ditary pensions *ben the hereditary titlc^haS beeij already recognised* 
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by Government or decreed by a competent Court of Justice, But it is 
* to bo borne in mind that the Government never undertook absolutely 
to pay the pensions included in the permanent settlenfent, and that, 
if a pension has unadvisedly been continued to heirs, the hereditary 
nature of the gratuity may, on the tfeath of the incumbent, again 
c be questioned. # • 

3. Asa general principle, pecuniary,grants willl not be continued after the death 
of the parties in wh*>se favour they were originally made. Pensioners 
whoso pensions are granted for life only, and ^re resumablj at their 
decease, arc to be in no way encouraged by the Local Officers to hope 
that their pensions will be continued to their heirs ; and thereby 
induced to neglect making a proper provision for their families. The 
Board is to submit to Government for decision any case in wh^h it 
may be of opinion, on tho decease of a life-pensioner, that tjie *en- 
< sion, or any part thereof, should be continued to the heir*. 

3. The principles laid down in the memorandum by Mr.*F. Millett, printed 

in Appendix C, are under* the orders of Government, to be followed in 
recommending, or dociding upon, the # continuance or diaccyrti^uance 
to heirs of the various classes of pensions with which the memorandum 
deals. 

4. As a rule, the distribution of pensions is irrespective of Hindu or Muham- 

madan law, and dependent on the pleasure of Government only. 

In cases where the original grant of a pension to two or more persons was joint 
and undivided, the survivor or survivors will be considered entitled to 
retain only an exact half, or lesser share, according to circumstances, 
of the whole sum, without reference to sex. % • 

B. But when the grant was of a specific sum annually payable in # perpetuity 
and unconditionally, tho District Officer may, with the sanction of 
the Commissioner and the Board of Revenue, grant a certificate to 
the Civil Court under 8. 6, Act XXIII of 1871, whore the question at 
issue is the right of one or other of two parties to receive any portion 
of suoh grant. 


APPENDIX A. 

(See S . 5, el. 1). 

(Form A— Register I of Territorial and Political Pension— of Punjab Rules modified 
chiefly by omission ofoolumnsnot applicable to the Lower^Provinces). 
I* No. • 

3. Name and father’s name of pensioner, 

3. Re.id.noe.} * 

4. Age at the date of*grant of pension. 

6. Description of pensioner’s person. 

6. Amount of pension. ( monthl y* 

f o. per annum. 

7. Date of Government sanction. 

8. Brief, but accurate, statement of oiroun^tances of grant, and* explanatidh 

Whether ttte grant is for life, for more than one life, hereditary or absolutely 
perpetual. • 

. 9. Date of djoeastfof jpensioner. • • 
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APPENDIX B, 

( See S. 5, cl. 7). 

, Form of receipt for payment. 

See Form C. of Comptroller- General's Circular No. 171, dated tho 15th April, 1874. 
Bill for pensions ohargeable to {major head) paid at the Treasufy 

between * and 187 . • 

We do hereby acknowledge to have received the amounts set against our reapeotive 
names ascensions due; for the periods noted, under the orders quoted iu our respective 
permanent payable orders. 

i r» i. I Date. 

1. Payment, f 

) Number. 

• • 

2. Numbor of permanent payable order. 

• 3. Name of pensioner. 

%. ^onthly amount. 

5. Period of elaim. 

6 . Amount paid. 

7. Signature of payee wHh stamp, if payment oxceod Rs. 20. 

APPENDIX C. 

'{See S . 6 , cl. 3). 


Men^randum by Mr. F. Millett, on pensions and charitable or other allowances 
dated 12th May, 1845. * 

The Government never undertook absolutely to pay the peneions included in the 
permanent settlement. 

Section 74, Regulation VIII, 17$3, provided “ with respect to any of the existing 
established zamftidari charges, such as pensions, charitable or other allowances, which 
it may he thought pfopet to continue , they shall be paid by the Collectors, &o.” 

Regulation XXIV, 1793, prescribed the rules for determining their continuance 
or Miscontinuance ; the fundamental principle being that all suoh pensions and 
allowances were gratuitous. • 

The following are the principal provisions of that Regulation : — 

“ Pensions received by virtue of sanads granted before the Dewani, or since 
granted with the sanction of Government, and pensions received from before 1179 
(Country Era), to be oontinued to the grantees or original holders. But if the grantees 
or original holders be dead, the pensions not to be continued to their heirs or descend’ 
ants wflhout the sanction of Government ; and — 

“ No pension after the death of the person then entitled to it to be continued to 
his descendants without the "like sanction, whether the grant was, in either case, 
according to the terms of it, hereditary or otherwise.” 

“ Whenever Government orders the continuance of a pension, whether to the 
original holder or his heir, the Collector to give him a certificate, stating the title of 
the party thereto during his or her life.'* 

“ ite Collector to keep a register of these certificates; noting therein such personal 
identifications of the parties ns might detect any attempt to transfer the certificates to 
others.” 

“The pensions and allowances being gratuitous, the determining upon the continu- 
ance or discontinuance of them aider the rules prescribed, reserved to Government.” 

It appears to me plain that, ‘according to this Regulation, every pension confirmed 
was to be confirmed as a Hffpension only ; and that, on the death of any pensioners, the 
a oase of any ftew claimant was to fie submitted to Government for ifs letenhination* 
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Section 6 of Regulation XXIV, 1803 (Ceded Provinces), provided that pensions 
granted to fakirs, and other religious persons, for the purpose of lighting Mausoleums 
or Mosques, or for that of repairing them, as also to enable them to perform their religi- 
ous ceremonies, usual in the Mohurrum, were to be continued ; but that ponsionsof this 
description were to bo considered as of a personal nature? and that the Collector was to 
be responsible for their being applied to the purpose for which they were be^jbowfid. 

Certificates were under this Regulation to be granted for pensions renowed on the 
death of pensioner, and registers of certificates to be kept as under Regulation XXIV, 
1798, and seotiou 1G declared that the continuance >or discontimfhnce of pensions was, 
after the death of the persons then receiving them, to depend solely on the pleasure of 
Government. 

I reconcile Sections 6 and 16 in this way. Pensions received by fakirs*at the d&te 
of the Regulation for certain purposes were to bo continuod to them, but if they applied 
them to other purposes, thoy would be rosumod. On the doath of the then holders, lihe 
pensions were tfebe continued to their successors or not as Government mighf determine, 
each renewal requiring a specific order. 

By section 30, Regulation XII, 1805, the provision^ of Regulation XXIV, 1793, 
were made applicable to pensions and allowances grafted for religious pufpoaos in 
Cuttack with these provisos : — 9 

I. that pensions obtained from the Government cf Berar, under grants prior to 
October, 1803, should be Continued to the then incumbents, and, on their deaty, should 
descend to thfeir heirs and successors, or revert to Government, as should appear to the 
Governor- General in Council, on a consideration of the tenor of the grant, and all the 
circumstances of the case, to be proper, under S. 4 of the said Regulation ; 

II. pensions received, under whatever^uthoritjy, for three or more years before 
October, 1803, to be continued to the then incumbents for life, hut oil theq; dcatk to 
revert to Govorflment, unless any particular reasons should appear to Government to 
qxist for continuing them to their heirs and successors. 

In the terms “on a consideration of the tenor of the grant” contained ih the 
proviso I, vjp find the first indication of Government prescribing a rule to itself respect- 
ing the continuance of a pension to heirs and successors of incumbonts. S. 4, Regula- 
tion XXIV, 1793, to which reference is made, contains no such rule. 

By section 7, Regulation XXII,' .1806, the Board of Revenue were instructed, in 
determining whether, on the death of a pensioner, the pension, or any part of it, should 
be continued to heirs or successors, “to ascertain particularly the situation and 
oircum9tances of the person claiming the continuance of the pension, and not to Comply 
with any applications of that nature unless, on the ground of poverty or othA substan- 
tial reason* the party olaiming it shall have a strong* claim on the indulgence of 
Government.” 

This relates to pensions to a certaiYi amount (fifty rupees) left to the Board’s 
decision, but I presume the principle was applicable to all. 

S. 8 enjoined Collector? to discontinue the payment of all pensions, where the 
persons to whom they fytd been adjudged had died, until it could be detftmined 
whether they were to be continued to heirs. 

Seotion 9 had in view the commutation of money ponsious for grants of waste land 
or property. 

It begins by Apeating the declaration that pensiqps are gratuitous, add that fch? 
continuance qr discontinuance of them is to depend on 'the pleasure of Government. 

* It then enacts that adjudged pensions are not to be commuted for grants of land, 
cfeoept with the consult of*the # pensioner, and adds fchdse further provisos 
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Tf at pensions granted for, and bona fide appropriated to, the support of institu- 
tions, cither of the Hindu or Muhammadan religion, shall be continued for the support 
of such institutions, unless the present incumbents or their successors shall, of thoir 
< own free will and accord, agree to accept waste lands in lieu of the said pensions, and 
that no pensions which are deflated to be heroditary, either by the terms of the grant, 
or by any existing Regulations, shall be commuted without the consent of Jiho present 
pensioners or their successors. ’ 

The first proviso has been quoted as containing an abstract rule that pensions for 
the suppefre of the institutions therein described shall be continued in perpotuity ; but 
considering the whole scope of the section, it seems to me rather to moan, that so long 
as the allowances are continued by tho pleasuro of Government, they shall be continued 
in the shapg of money payments, unless the incumbent for the time being consents to 
a commutation for land. * 

# %o also in respect of pensions which, in consideration of the terms of the grant, the 
Government may hereafter continue to tho heirs of present incurobcnjp. Theso shall 
likewise be continued in the shape of monoy payments, unless with the consent of 
tho heir to whom it is continued it shall bo commuted for land. 

The same rulo to apply to pensions declarod hereditary by tho Regulations, i. e. % 
those*described in section 2, Regulation XXXIV, 1795, and section 2, Regulation 
XXIV, 1803, which are declared td be property, and liable to bo sued for and inherited 
ii£ such, and are distinct from the gratuitous pensions, 

Supplbse, then, a case in which the grant was not hereditary by the torms of it-, but 
which the Government thought it right to continue to tho hoir of a deceased incum- 
bent, they might insist on his taking land in lieu of it, or renouncing all claim to the 
allowance. 

Sections 2 and 3, Regulation XI, 1813P, enact that all pensions shall he stopped 
until thost^receivinfj tfiem prove that thoy are oithor tho original grantges, or that thoy 
have been regularly declarod outitlod to succeed to tho enjoyment of the pensions and 
that new registers shall be made and corrected as often as any pensions rovort wholly or 
in part to Government, or whenever othor individuals than those by whom the pensions 
are present received shall be adjudged entitled to the reversion of them. * 

So far, then, as the law is concerned, it appears to me that the continuance or 
discontinuance of any ponsion or allowance on tho death of an incumbent rests ontircly 
in the discretion of Government, that when continued it should be for the life of tho 
applicant only. 

In practice, I believe, tho Government has very much fottered itself in the exercise 
of this discretion. 

II. BOMBAY. 

Notification No. 6849, dated 23rd December 1879, B.G.G. 1879, Pt. I, p. 1020. 

I. Under S. 5. 

For rules, 1—7, SeoS. 5 supra . 

• II. Under 8. 8. 

For # rules, 8—12, See S. 8 supra . 

Ill . Under S. ii. 

Place of payment 13. pensions or grants will be paid at the following places, 

$a nU n8i ° n| and namel y 

(I)' If payable on behalf pi a religious institution, at the treasury of the District or* 
Taluka in wj^ich such institution is situated, when the amount of ^he pension or granO 
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c Rules * ’—(Continued). 

II. BOMBAY — (Continued). 
exceeds Rs. 5 per annum or, whatever the amount, when there is no hereditary p^tel in 
the village in which such institution is situated, and through the patol of the village in 
which such institution is situated when the amount does not exceod Rs. 5 per annum 
and there is an officiating hereditary patel in such villago. 

c (2) I! payable on behalf of a religious institution in foreign territory, at the nearest 
Governmet& Treasury. • • 

(3) I! the pension or grant is personal, at the treasury most convenient to the 
recipient. • # 

Orders for permitting transfers of payment under the above cl. (3) will be made by 
the Collectors if the transfer Bought is from one treasury to another within the samo 
Colleotorate, by the Cpmmissioners, if the transfer sought is from a trascftry in dne 
Collectorate to a treasury in another Gollectorate within tho same division, ar^l by 
Government in any other case. • • 

14. All pensions and grants shall be doomed to do due on th# 1st May next after 

Time of navment tb e completion of the year in rcapoot of which thoy aro payable, 
but shall ordinarily bo payable only in the months respectively 
fixed, or hereafter to bo fixed, by or uudor the orders hf Government for pjfymfcnt of 
pensions and grants of tho various descriptions. «But when payment in monthly or 
quarterly instalments has been directed by tho Collector under r. 8, payments will bp 
made in accordance with such direction. • 


15. Pensions and grants will be paid only to those names 
payments aro^to 0 ^ ^kat bave been authorized ly entered in tho records as the payees 
made. thereof, or to their duly empowered attorneys or mukhtiars, or, 

if they are minors*to their*administratoi£. # 

Except as is otherwise provided in Rule 23, payments will be nfado to an attorney, 
^ mukhtiar, or administrator only, on his satisfying the disbursing 

when^oc^sary! 38 * offioor by tho P roduction of a certificate, signed by a Magistrate 
o or by some other well known person of respectability, that* the 

payoe was living on tho Last day of the year or other period for which the pension or, 
grant is due. 


Payee in case of 16. In the case of pensions or grants which Government ro- 

alienablo pensions or cognize as alienable, tho name of the lawful holder for tho time 

grants. being shall, subject to the*provisions of Rules 17 and 18# be en- 

. tered in the records as payee. 

But if any euoh pension or grant is continuable by Government only so long as the 
original grantee and certain of his descendants shall be in exist- 
Life-certificate of enC6| and the payee has obtained a transfer of the same by sale, 

olhU dmoendants Ri,t ’ P ortgage ’ oi tha Iike - 8Uoh P 8 y°® produce at the time 
when necessary. of 68011 P a 3" meut a certificate from the Mamlatdar or MAhalkari 

ofrthe taluka or Mahal in which the original grantee or his 
descendants reside, or if their residence be in foreign territory, of some British officer 
resident in the said territory, that such grantee or his said descendants (who should 
invariably be najped) on whose behalf payment is claimed was or were alive on the last 
day of the year or othejp period for which such payment is due. * * 

« 

* Mutation of l 7. Applications for mutation of payees’ names in the records 

payees’ name. | sbftll be received and dieposed«of by the Collectors. « 
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2.'—“ Rules * *— ( Continued ) . 


In the case of 
alienations, and 


In the.oase of death 
of former payee. 

When application 
for mutation of 
names may be treat- 
ed as a claim under 
Section 5 of the Act. 

• • 

Mutation of flames 
coneeqyent upon de- 
cision of claim under 
Section 5 of the Act.* 

Whose name may 
be entered as payee. 

In the case of two 

m In the case of joint 
transferees, and 


II— BOMBA Y-iContinnedl . 

In the case of a transfer of any pension or grant which 
Government rocognize as alienable such mutation mcfjr be made 
on obtaining the consent in writing of the existing payee without 
further enquiry, 

In the case of the death of a payee, the Collector may re- 
quire the production by the applioant of a certificate ysf hoirshfp 
and of such otter evidence as he deems fit. 

But whenever there .is any dispute between conflicting 
'parties, and whenever the Collector doubts whether the pension 
or grant is any longer continuablo, the application shall be re- 
garded by him as a claim under Section 5 of the Act, and shall 
be dealt with accordingly. 

A # ny mutation of names rendered necessary by the decision 
in any claim under Section 5 of the Act (including applications 
of the nature specified in the last preceding para#of this Kule) 
may be made by the Collector without further investigation. 

18. As a rule the namo of one person only will be entered 
as payec^of each separate entire pension or grant, 
or more joint transferees of a pension or grant which Govern- 
ment recognize as alienable they must elect which one's name 
shall be so entered, and in the event of their failing bo to do 
within 9 uch period as Bhall be fixed by the Collector, the Collect- 


or shall enter the name of suoh one of them as he deems fit. 

In the case of joint-heirs, the Collector will determine who is the eldest male re- 
presentative of the senior surviving branch of the original gran- 
In the case of #tee>8 of o£ the t rans f e reVs family, or in the absence of male heirs, 
joiift heirs# who is the senior heiress and enter his or her mama as payee: 

provided that at the request of the person thus entitled to be entered as payee the 
name of any other member of the family may bo substituted by the Collector for that 

of the said person during such person’s life-time. 1 

19, If any pension or grant has been hitherto entered in the records in the joint 

names of two or more persons, or, if any division of a pension 
Joint payees and or grant has been recognized, and tho shares entered separately 

separate recognition - n the namea 0 f the respective co-sharers, such entries may 

of sharers. hereafter be continued ; but no suoh new entries shall be made 

in theerecords except with the previous sanction of the Commissioner, which shall be 
given only^under very special circumstances. 

But Collectors may, on written application, sanction sub-divisions of pensions or 
grants by disbursing officers at the time of payment by special written order in each case. 

20. Whenever in consequence of disagreements amongst joint-payees for Any 

t> Lt other reason their joint receipt shall not be obtainable for any 

payees 1 , when* \heir payment already due, the Collectors? authorise such payment 
receipt Jfe not obtain- to be made to any one or more of such joint payees who are 
_1 ~ 1 ~ willing to pass a receipt. 


able. 


21. The persons 

# Payees responsible 
for proper distribu- 
tion of pension or 
grant to sharers. 


recorded as the payees of pensions or grants and the persons to 
whom any payment may be made under the list preceding rule, 
are not nqpessarily entitled to appropriate the whole of suoh 
pensions,* grants or payment to themselvls, but arp responsible 
for distributing the same to all co-sharers, or sub-sharers in* 
the proportions to which they are ^respectively entitled. 


7— G 
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2 “ Rules 9 '—(Continued). 

II— BOMBAY— ( Continued ) . 

22, Except, as is otherwise provided in r. 23, a Descriptive Roll in the Jorra of 

* Appendix A, shall be kept by the disbursing officer of every 

Descriptive Roll ° ° f P a >' eo entitled to receive payment of a pension or grant from 
him. A copy of such Roll under the disbursing officer’s 
signature shall bo furnished to the payee for production by him at the time of each 

payment, which shall be noted theroin in the manner shown in the form. 

• * 

The person applying for payment must 1t)e identified by comparison with the parti- 
culars given ih the Descriptive Roll, an^ the disbursing officer 
I n q u i r i o s into should take overy procaution against fraudulent peisonation. 

ants^ 1 ^ °* C * a * m ' When the payee can writo, his signature should, at the time of 

payment, be compared with that in the Descriptive Roll in^the 
disbursing officer’s possession. • 

23. Descriptive Rolls and Lifo -certificate may be digpeesed 
with in the case of natives of rank and pardah-posl* ladies ; but 
the disbursing* officer will not on that account be exempt from 
the general rosponsiblity which necessarily attaches to all 
payments. # m 

Descriptive Rolls will not be necessary in tho case of pensions or grants on account 
of native religious or charitable institutions which are paid to Ranchos or Committees 
or to the village-patels, nor in tho case of payees of allowances which lfave been 
declared to be continuable hereditarily. 


Descriptive fRolls 
and Life-certificates 
may be dispensed 
within certain cases. 


Each commissioner will prepare under his signature lists in English and in 
tho Vernacular of fill pensions and grants in each Colleotorate 
in his Division and furnish printed copios thereof t<j the Mjim- 
latdars, the Collectors, their Assistants and Deputies, tho 
Accountant-General and to Government. 


24. 


Printed lists to be 
kept of sanctioned 
pensions and grants. 


Monthly collec- 
tion Statements to 
be submitted to the 
Commissioner, Cen- 
tral Division. 


Where such lists have already been prepared under the signature of the Alienation 
Settlement Officer, new ones need not be prepared. * 

25. A monthly statement of all proposed alterations in or additions to tho said 
lists in consequence of decisions or orders passed during the 
preceding month affecting the same shall be submitted by each 
Collector on such date as may bo fixed for their submission in 
communication with the Accountant-General, to the dommis- 
sioner, Central Division, who sh^ll cause the same to*be prompt- 
ly scrutinzed in his offico, and after oounter signing tho same, 
shall cause duplioate thereof to be sent to the Accountant-General with the orders of 
the Commissioners duly recorded thereon ; and shall also direct that the lists in his 
own offioe and in the various offices in the Collectorate shall bo corrected accordingly. 
The Accountant-General shall also correct his lists in accordance with the duplicate 
copy of the Statement so 'countersigned and forwarded to him. c 

“ No pension or grant shall be entered in or struck out from, the accounts of the 
said lists, except with the previous sanction of the Commissioner.” 


• (Note). 

• Substituted by Notification No . 10347, dated 24th December, 1885 , B.G.G, 1885 
ft, I, p.1480 for tl^ old^ne,, « 
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• IT— BOMBAY— (Contiuned). 

26* Disbursing officers will, on the 1st of May of each year, or as soon after as 
possible, prepare Ledgers (peta-khatwahis) agreeably to the 
Accounts to bo Taluka Forms Nos 21 and 22 contained in Hope’s Manual of 

officers^ “ ls ° ursing Accounts, and will keep Books in the Taluka Forms Nos. 11 and 

12 contained in that Manual, and will be held responsible for 
the correctness of the entries in those Lodgers and Books and for their beii^g property 
filled in from timo to time, 

• 

27. ^anads in the name of the Secretary ei State for India in Council will be 
Executed by the Collectors, as authorised in the Government of 
Issue of sanads to India’s Resolution No. 684, dated 31st May 1878*, Homo Depart- 

ancTgrants pensl0ns ment (vide Government Resolution No. 3518, dated 14th June 

• • 1878, Judicial Department), in favour of the payee or payees 

for t^ time b-4ng of every pension or grant in respoct of which tho issue of such sanads 
has heep or may hereafter be sanctioned by Government. Such sanads will be issued 
once for all, find sanads already issued by Alienation Settlement Officers or by Collectors 
or by any other officer authorized by Government in this behalf shall bo deemed to have 
boon issued under this Rule. 

• 

The terms and conditions tew be inserted in these sanads will bo such as Governmont 
may from time to time authorize orjis may already havo been so authorized. 


(Note). 

* Superseded by the Government of India’s Resolution, Home Department, 
N°“ al , dated 28th March 1805, re-published in Government Notification No. 2213, 
dated 2nd April 1895, B.G.G. 1896, Pt. I, p. 397. 

Registers «f san&ds • 28- Registers of these sanads will bo kopt by each 

to be kept. • Collector, and a general Registor by each Comnftssioncr. 


TJio $aid Registers shall be open to public inspection during office hours, and ex- 
tracts from the same shall bn obtainable, subject to tho same 
which shall bo ru i es an( j to fc j ie p aymen t 0 f t,h e samo f eGS aa apply to the caso 
of Registers of the documents mentioned in cl. (d), S. 90 of the 
Indian Registration Act, 1877. 


open to inspection 
&c. 


29. Reference to tho Civil Court under S. 6 of the Act of any person claiming a 
right of succession to or participation in any pension or grant. 
Reference to Civil oc an y 0 ther right relating to any pension or grant shall be 

th^Ac? 11 ^ ^ ** °* niade in accordance with S. 4 by the Collectors granting to such 

person a*certificate in the form of Appendix B authorising the 
Civil Court to try the case set forth in such person’s claim. 
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2.— “Rules "—( Continued ). 

II— BOMB AY— ( Concluded ) ■ 

APPENDIX B— (See r. 29). * 

m 

Form of Certificate, 

Whereas A.B. of is dosirous of preferring 

claim against C.D. of to establish his right to 

(Here state cloar the nature of the claim). , 

ThTs is to certify that I, E.F., Collector of , do hereby allow, “under S. 6 
of the Pensions Act, 1871, that the said claim may be tried by any 
Civil Court otherwise competent to try the san^c. 


Dated at 
this day 


of 


18 


I Seal 
of the 
Collector. 


(Signed) E. TV 
Collector. 


III. MADRAS. 

Notifications. # 

For making rules under the powors conferred by S. 14, see Madras Rulos 

and Orders. 

IV. UNITED PROVINCES OF AGRA’ AND OUDH. 

N.B. — For Notifications making rulos under the power conferred by S. 14, see 
N.W.P. and Oudh List of Local Rules and Orders, Ed. 1894, p. 4& 

POLITICAL PENSIONS. 

For orders in regard to the ponsions in the Province of Agra othor than thoso 
which are regulated by the Civil Service Regulations see the Board’s 
Extant Circular No. 2-*VI. , 

N.B. — y.O. — An order of the Local Government G.G. 0*. — Ditto Government 
of India. 

The following are the rules governing political pensions in Oudh and those paid to 
the Delhi ex- Royal Family : — v • 

The Pensions Act. 

Rules under— ,G.O. 

No. 212- A, dated 
30th May 1877- 
Gazette, Part I, 
page 657, dated 9th 
June 1877 -G.O. 

No. 73, dated 22ud 
January 1879, and 
G.G. 0. (F.D.) No. 

1326-G., dated 1st 
July 1886. 


Political pensions arc drawn under the following hoadings : — 

1. Territorial and political pensions. 

2. Collateral relatives of the ox-King of Oudh 

3. Imtiazis. 

4. Miscellaneous. . • 


1. The Wasika pensions are under the immediate control of the Wasika Officer, 
by whom all questions are decided, under the orders of the Commissioner of Lucknow. 
Some of these pensions are governed by purely Mahomed an Law ; others partly by 
this law and partly by orders and rules laid down from time to time by the Government 
of India, the former Residents of Lucknow, and by the Local Government as cases 
have come up. Some of the pensions are hereditary; others lapse to Government. 
Eaoh will continue to be treated in the same manner as it has hitherto beep. 

The Wasika Office* is invested with discretionary ‘power, under the control of the 
Commissioner of Lucknow, to grant or withhold certificates under the Pensions Act 
1871, for the»trial of^disp\*fced claims. to Wasika pensions in the Civil Court 
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2* — " Rules ” — (Continued). * 

XV— UNITED PROVINCES OP AGRA AND OUDH— (Continued). 

2.* The following rules sanctioned by the Government of India in September 1867 
apply to the pensions of the collateral relatives of the ex-King of Oudh. 9 

(i) The only persona who can be recognised as collateral relatives within the 
meaning of theso rules arc, firstly, those whose namos are entered as such in one or 
other of the lists furnished to tfle Government by letter from the Secretary to tho Chief 
Commissioner of Oudh, No, 1819, dated 18th September 1862 ; secondly* the heirs 
of those entered in the aforesaid lists ; ancj thirdly, any persons inadvertently omitted 
from those lists whom the Governor-General in C<*uncil may, by speoial order, declaro 
to be admitted among this class of bonoficiarios, 

(ii) On the death of a pensioner ono-third of tho original amount of tho stipend 
will invariably bo resumed. 

• (iii) VSihen, under the operation of Rule (ii), the amount of pension inherited by 
ono individual would be ro&uced to any sum bolow Rs. 5, commutation will bo 
compulsory, according to the following scale : — 

# \alue of a life-annuity of one rupee per annum . # 


G. G. O. (F. D.) No. 1G48, dated 23rd April 18G3. 



Age. 

Value Rs. 


Age. 


Value Rs. 

UndeiT 

•xo 

A 

45 

to 

50 

9i 

10 

to 

20 

12i • 

50 

to 

55 

9 

20 

to 

25 

12 

55 

to 

GO 

8 

25 

to 

.30 

HJ 

60 

to 

G5 

7 

30 

to 

35 

11 

65 

to 

70 

6 

35 

to 

40 

10J 

Above 

70 

6 

40 

to 

46 

10 






Provided that commutation of pensions of minors will bo deferred until they are of 

age. 

tiv) The continuance of the two- thirds will not bo claimable by Jbho heirs as a 
right. It will be granted in whole, or in part, or not at all, according to the compa- 
rative poverty or affluence of the family concerned. In cases of misconduct on the 
partfoflihe heirs it may be altogether withheld. 

(y) Such amount as may be finally awarded to the heirs will remain entire in the 
name of one member of their body ; the other heirs will receive 
G. G. 0. (F. D.) th e i r shares through him. It will be the duty of the treasury 
24th °^ cer to take efficient measures for ascertaining from time to 
time that all the persons on whose account the head of the 
family is drawing money are still alive. 

Nod . — The Local Government may relax this rule whenever its strict observance 
may be considered inexpedient. , 

(vi) In deciding what persons may be recognized as heirs, the rule of inheritance 
obtaining by law in the particular family will be^followed ; but in fixing the amount, 
if any, which shall be assigned to these pesrons, propor regard will be had to tho 
financial condition of each. Provision will not be made ^or those dependents of a 
dieMnsed stipendiary who may be without any legal status, except in speoial cases of 
extreme distress. In such oases the Local Government may recommend to the Go- 
vernment of India a subsistence allowance of Rs. 5 per mensem, to be deducted from 
the amount available for distribution among legal heirs. 


(vii) Unmarried female pensioners will have the option of commuting their 


• • 

G. G. O. (P. D.) 
No. 160 F., dated 
22nd April 18J6. 


pensions oq* marriage for a sum equivalent to ten times the 
annual amount of their pensions, or of retaining thlm for life 
on the # distinot understanding that no portions of t^e pensions 
will be continued to their heirs. In 4 the emtfol female minors 
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G. O. No. 126, 
dated 14th February 
1684. 


1 2,— " Rules "—(Concluded). 

IV— UNITED PROVINCES OF AGRA AND OXJVU- (Concluded). * 

the exercise of this option will ba deferred until they come of age, unless pserious 
commutation be specially sanctioned. 

The Local Government is authorized in the case of all 
ordinary pensions onjoyed by females for life or until marriage, 
to sanction to the pensioner on * narriage a final payment not 
exceeding five years’ purchase of the pension. t 

(viii) Should a pensioner die without* issue, leaving a widow destitute, such 
widow may bo admitted to a continuance for life of one-third of her deceased husband’s 
pension, the rest of tho ponsioti lapsing to the State. * 

(ix) Tho claims of persons who, being heirs of decoded collateral relatives of the 

ex-King, may have had their cases already disposed of on different principles from those 
embodied in the present rules, are not admissiblo to a ro-hoaring under «these rules ; 
but tho Commissioner of Lucknow is empowered to relax this prohibition, shoul^ any 
case of groat misfortune be brought to his notice. , • 

(x) On thi* death of a pensioner, the local administration is empowered to sanction 

tho continuance of such portion of the lapsed stipend as may be 
T^°* available unde* the provisions gf rulo (iii) in all eases oxcept 

1879 n anuar y those in which the total amountgto be so continued exceed JRs. 50 
per mensem, when the case jnuat bo submitted for the sanction 
of the Government of India. 

3. Imtiazi pensions are for life only. Claims to this class have all b^en decidfed 
and fresh claims have been barred since 1st July 18G7. 

Territorial and political pensions are chiefly those originally granted by the British 
Government on the annexation of tho province. Somo are perpetual and others only for 
a term of lives. , 

4. Miscellaneous political are the charitable political pensions. • f , 

The Commissioner of Lucknow is empowered to sanction, without reference to 

G. 0. No. 2, 2nd Government, the continuance or distribution of perpetual 
January 1382. political pensions on the death of the original pensioner.* • 

e V. CENTRAL PROVINCES. 

Notifications. 

For — making rules under the power conferred by S. 14. See Central Provinces 
Buies and Orders. 

; SCHEDULE. 

(Sec Section 2). 


Number and Year. 


Title or Subject. 


Extent of Repeal. 


I.— Bengal regulations. 

XXIV of 1793 ... A Regulation for re-enaoting, with Modifies- The whole. 

fcions, the Rules passed by the Governor- 
General in Counoil on the 10th June, 1791, 
for determining tho Continuanoe or Discon- 
tinuance of the Pensions heretofore paid by 
the Proprietors and Farmers of Land, but 
inoluded in the Jama or Revenue payable to 
9 Government at the Decennial Settlement, 
and alBO of the Pensions heretofore paid from 
r^e Sayer abolished. 9 
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Numfer and Year. Title or Subject. Extent of Repeal. 


I.— Bengal Regulations.— (Concluded). 

• 

XXXiy of 1705 ... A Regulation for re-enacting, with Modlfica- The. whole. 

fcions, the Rulgs Respecting the Pensions pay- • 

able from the Government and Moolky 
Treasuries in the Province # of Benares. 

• 

XXIV of 1803 .. A Regulation for trying the Validity of Titles The whole. 

of Persons receiving, or claiming a right to 
receive Pensions, under the Denominations 
of Salianah, Rozenah, or any other Descrip- 
tion of Grant, in the provinces ceded by the 
Nawaub Wazir to the Honourable the Eng- 
lish East India Company. 

I of 1804 A Regulation for the better Management of the Sections 23 to 26 

Invalid Jageerdar Establishments, and of the inclusive. 
Invalid tension Establishments. 

• 

XXII of 1806 ... A Regulation for modifying the Rules hitherto The whole. 

observed in*the admission and Payment of 
Claims to Pensions. 

II of 1811 A Regulation for amending the existing Rules The wbolo. 

for the support of Invalid Native Commis- 
sioned and Non-Commissioned Officers. 

XI of 1813 ... A Regulation foj modifying some of the Rules The whole. 

•before established respecting the Payment of 
Pensions, and for preventing the abuses com- 
mitted in the receipt of Pensions. 

Vl*of?L817 A Regulation to explain the Purport and Intent The whole. 

of the Provision contained in Section II, Re- 
gulation XXIV, 1803. 


I of 1803 


II of 1803 


II.— MADRAS REGULATIONS. 

A Regulation for defining the Duties of the Section 43. 
Board of Revenue, and for determining the 
Extent of the Powers vested in the Board of 
Revenue* 

A Regulation for describing and determining the Section 30. 
Conduot to be observed b/ Collectors in certain 


IV of 1 4)1 A Regulation for better securing to the Grantees The whole. 

personal or hereditary Grants of Money or of 
Land Revenue, conferred by tho Government 
in consideration of Services rendered to the 
State, or in lieu of resumed Offices or Privi- 
leges, or of Zamind^ries, or Paleiyams forfeited 
or held under Attachment or Management # by 
the Officers of Government, or as Yeomiahs or 
Pensions. 


8*nH 
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SCHEDULE — (Concluded) . 


Number and Year. Title or Subject. Extent of Repeal. 

III.— Bombay Regulation. 

• i 

A Regulation for bringing under the operation of Section 6, clauses 2 
the Regulations the Bombay Territories m the and«3. 

Dekkhan and Khandpsh. j 

' IV.— ACTS. « 

Government Grants ... ... ... The whole. 

Exemption of Grants from attachment ... The wjiole. « 

An Aot for securing Military and Naval Pensions Th# whole, c 
and Superannuation Allowances. 


APPENDIX I. 

United Provinces of Agra and Dudh . • e 

Financial Department. 

N-B, G.O. — An order of Government. 

G.G.O. — Ditto Government of India. 

PENSIONS AND PENSIONERS. 

Pension applications. General instructions for observance of the existing rules for 

dealing with — , • 

Tho attentidn of the Lieutenant-Governor has been drawn, .both by official reports 

G. O. No. 4612/X ° n the gen0tal ^ ue9iiou and b Y concrete cases which have come 

— P. 268, dated 27th be * ore to tho serious delays that frequently occur in tfiiedis- 

Nov’ember 1890. P osal ol pension claims. The hardship of withholding a pension 

from an official who has coasod to draw his monthly pay is 
obvious ; and Article 1012 of the Civil Service Regulations conveys a special warning to 
ail offioers against causing . such hardship. There are reasons to fear, however, 
that tho warning is often overlooked, and His Honor desires to remind officers of the 
necessity for particular vigilance in this respect. 

The Lieutenant-Governor considers that the ‘existing rulos as to the record of the 
service of Government officials and as to the submission of their pension* claims to 
Government ought, if carefully followed, to secure the prompt disposal of applications 
for pension in all but very exceptional cases. It has been suggostod that tho service of 
each officer should be verified annually instead of at his retirement. The practical 
difficulties in the way of this change are insuperable: aud the Government looks to a 
more scrupulous observance of the existing rules for a remedy to the delays which are 
now complained of. • 

There are three essential conditions to this observance- 
fa) the proper maintenance of service-books ; 

(6) the proper compilation of the annual statement of establishment (Form 3)* 
and its comparison with service bootfs ; and 

• (c) the verification at the earliest possible date of ap officer’* service preliminary 

• • to £he submission of his formal application for pension. <, 


XXIX of 1827 


XXXI of 1836 
XXIII of 1838 
VI of 1849 
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The rules regarding the maintenance of service books are clearly laid down in Articlfis 
# 876 to 885 of the Civil Service Regulations. While it is recognised that each officer is 
responsible for seeing that his own servioo-book is properly kept up, the regulations in* 
sist on a contemporaneous attestation, by the head of his office, of eaohftepin his 
official life, whether of promotion, reduction, leave, transfer, suspension or dismissal. 
This requirement is frequently overlooked. Service books are allowed to get out of date, 
and are then often apparently written up in batches in the most summary manner ; 
while attestations are frequently made as matters of routine, without any special 
• scrutiny arffi at periods long subsequent to the events to whioh they refer. It is with 
the object of preventing such practices that inspecting officers are required to examine 
the condition of the sqpvicc books kept in the offices inspected by them. The cheok is 
not, however, in all casos effectual, and the decision of pension olaims is constantly 
being hampered by difficulties which could not have arisen if the record of service had 
beqji punctually maintained. The Lieutenant-Governor, therefore, invites the attention 
of the heads of all offices whore service- books are kept to the duty of contemporaneous 
att^jftation wffich is imposed on them by Article 876 of the Oivil Service Regulations. 
An eafiy opportunity should be taken of overhauling and bringing up date all the 
service- books now in custody, and the subordinate officials who are entrusted with 
making the entries in the books should in futuro be strictly held to their responsibility 
for the immediate record of all*elevant events and for putting the record without delay 
bofortf th? proper officer for attestation. 

The second step towards facilifating the grant of pensions is to insure the correct* 
ness of the annual statement required by Article 55 of the Oivil Account Code. The 
AccountaTit-Genoral reports that, as a rule, this statement is not carefully cheeked with 
service-books before submission to his offico. This precaution is specially enjoined in the 
last paragraph of Article 55. To its omission aro attributable most of the discrepancies 
as to date of birth, nature and period of leave, and similar matters whioh delay orders on 
pension claims. # In other respects also the experience both of the Secretariat and of the 
Accountant-General’s office shows that the detailed instructions i% Article 65 are 
frequently neglected. There is no oxecuse for this, and all officers who submit Form 3 
statement are requested to see that due care is taken in its preparation in future. The 
Accountant-General will be asked to bring to the notice of Government the cases of 
offices from which the statement is submitted in an obviously inoorreot or^inadequato 
manner. 

The third aid to the speedy disposal of pension claims is promptitude in carrying 
through the preliminary verification of service, required by Article 989 of the Civil 
Service Regulations, This process, uninteresting and wearisome though it may seem 
to t^e officers conducting it, is of serious moment to the official whose olaims are under 
colsideratipn. The difficulties that arise in its course, are mainly the result of neglect 
of rules by the head of the office or by his predecessors ; and the length to which it is 
often protracted is usually indefensible. Greater alacrity is called for in dealing with 
verification cases, and especially in replying to references regarding them from the 
Accountant-General's office. 

In this connection the attention of the heads of all offices is invited to Article 988 (6) 
of the Oivil Service Regulations, by which special permission is given to the undertaking 
of the preliminary verification at any time within six months before the expeoted 
date of retirement of the officer concerned. This permission, the Aooountant* 
m General reports, is frequently taken advantage of in the oase of superior servants, 
in the case of inferior servants, however, where the need for the prompt grant 
of pension is greatest, the procedure is rarely followed and the verification is often 
delayed until after retirement. There may, in exceptional cases, be speoial reasons for* 
' this ; but, generally speaking, the date of an official’s retirement is .decided in timl 
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edbugh to allow Article 988 (6) to be applied, His Honour trusts that the facility thus 
afforded for the preparation of pension cases will now be more freely utilized, and desires * 
that it be made in future the general rule to undertake the verification of au officer’s 
service prier to his retirement, whatever his status may be. The provisions of Article 
988 Bhould be specially brought to the notice of all non-gazetted officials belonging to 
all offices. 


Pension applications. Procedure for preparation of. 

THE application in Form No. 15, Civil feervioe Regulations, should not be 
G. 0. No. 1451/ prepared tilltlje services of the officer who is about to retire, 
X— P-116, dated 7th or who has retired, have been verified by the Audit Offfter in the 

March, 1892. manner laid down in Articles 988 and 989, Civil Service Regu- 

lations. When this has been done, the application should be prepared and submitted 
to the Government, in duplicate , through the prescribed channel. r • 

In preparing the formal application, oare should be taken that the history of 
services on page 2 agrees with the verification statement, and that entries 5 to 8Pon 
page 1 correspond with the facts shown on page 2 of the application 


G. Os. Noe. 15, 
dated 80th March. 
1881, and 84, dated 
16th June, 1881. 


The following statement shows the principal points usually 
neglected in submitting pensiop cases, and they shoujd bo 
carefully attended to : — 


1. — Show in detail the dates, months, and years of applicant’s various appoint- 
ments, promotions, &c., on the 2nd page of the application. < 


2. — Enter the date -of applicant’s birth by the Christian era under column 15 on 

the first page of the application.— -[Article 988 (a) 1.] 

3. — Explain cause of suspension and of the break in applicant’s servioe and furnish 

attested copy of the order reinstating hiln in his post. —[Article 988 (a) 4.J 

4. — Enter ffil leases (other than privilege or casual) takers on 4he 2nd page of the 

application, with dates of beginning and ending for each period of leave, or 
certify that no leave was ever taken. — [Article 988 (a) 3 and Article 99>(o),] 

6. — State under column 10, on the 2nd page of the application, how the servic^has 
been verified. 


6. — If not discharged, furnish a certificate to the effect that the applicant is likely 

within sU months to relire from the public service.— [Article 988 (6),] 

7. — Furnish a last pay certificate as required by Artiole 990. 

8. — Submit service-book of the applicant as required by Article 988 (a). • 

9. — Opposite the 4th ehtry on the 3rd page of the application state for what reason 

it has been found impossible to provide Suitable employment for the 
applioant. — [Artiole 469.] 

10. -Against the 5th entry on tbo 3rd page specify the particulars of the savings 

effected.— [Artiole 471.] 

* 

11. — State against entry No. 6 on the 3rd page whether the service clagned is 

considered to bo established and should bo admitted or not.— [Article 991 
(b)*] 


12. — Send a* medical certificate as to the incapacity of the applicant for farther 

service. — [Artioles 486 and 991 (c).] # f 

13. — Certify to thl iooapaoity of the applioant opposite the 3th entry on the 3rd 

page of the ^plication.— [Article 992.] If he is retiring at his ODfcfon 
ufider Ar^ole 908 , state so, * , ^ 
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* 14. — Send an abstract of all parwaoas of appointment which are relied upon fct 
• verification of the service claimed, properly attested by a responsible officer. 

16.— State whether the applicant accepted any post in non-qualifying service of his 
own accord, or if his services were transferred in the interests of tfie public 
service by his superior officer. 

16. — State whether the applicant was ever employed in the process-serving 

establishment, or whether, prior to June, 1861, he was attached to the 
• establishment of a Munsif or other sub-judioial officer, or that of ^ Judge oil 
Magistrate. 

17. — TJhe unattested sorvioe must be proved* by the statement in writing of the 

applicant add by such collateral evidence as may be procurable, in the 
manner laid down in Article 989 (e). 

Pension and leave certificates. Transmission to the India Office of — . 

• • 

WITH a vijw to obviating*delay and personal inconvenience to officers who have 
proceeded to Europe on leave or have retired from the serviae, 
G.G.O. (F rf & C.) the Government of India have been pleased to gule, with the 
the* 27th *Octcrt!er # sanction of the Secretary of State, that the certificates referred 
1900. r to in Articles 962, 963, 965-A, 1018, and 1047 of the Civil 

Servioe •Regulations shall in future be forwarded by all 
Aooountants-General and other Audit Officers direct to the India Office in all oases in 
which neither comment nor remark is required ; and that the reports referred to in 
Article 1011-A shall be sent direct by the Local Governments by which the pensions 
are sanctioned. 


Pensions of certain revenue subordinates. Sanctioning by Commissioners. 

THE Government of India, Finance and Commerce Depart- 
ment, have sajictioneA the delegation to Commissioners of 
Divisions in these Provinces of the power to grant pensions to 
nen-gazetted revenue subordinates, drawing a salary of Rs. 20 
a month and less, in cases where the claims are certified by the 
Acoountant-General to be admissible under the strict letter of 
, the Regulations. • 

The following classes of oases, however, will still continue to be submitted for the 
orders of Government in the usual oourse after report by the Accountant-General, e, g, t 
oases in which — 


G.G.O. (F. & C.) 
No. 2378 P. datftd 
26th May, 1899 and 
G.O. No. 2885. X— 
P-157, .dated 28th 
June, 1899. 


(a) any portion of the service cannot be clearly proved from official records ; 
breaks in or deficiency of service are to be condoned ; 

(c) thp date of birth as entered in the service- book is contested ; 

(d) inadmissible leave is te be commuted. 


Pension . Extraordinary— % 

IN future when the Looal Government deoides that an extraordinary pension 
should be given, or referred if necessary to the Government of 
for orders, a report upon theolaim for pension should 
Ma'rdi 1901 invariably be obtained from the Accountant-General as required 

by Article 994 of the Civil Service Regulations. 


Pension. Re-employment to qualify for. 

THE system of re-employing mgn to make up their time for pension is a bad one, 
and ita not ^permitted without speoial grounds. The necessity 
_ oanbeet be obviated by ascertaining before discharge that the 
13th April, 1880. fan period tea been aemd. * < * 
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• Pensioners . Re-employment of . 

G.O. No. 5744 /X. The provisions of Artioles 569, 573 and 574 of the Civil * 
— 155, dated 24th Service Regulations apply to re-employment in any Government 
September, 1838. or Local Funds post, whether pensionable or not. 

Promise of pension on dismissal prohibited. 

CASES have been brought to the notice of the Government of India in which the 
G.O. No. 2888/X prospect of pension or gratuity* has been held out to officers 
— 646, dated 1st removed or required to retire from the service of Go\jernfhent on 
July 1886. account of miacondupt or inefficiency. Under Article 385 of the 

Civil Service Regulations such officers are not entitled to any pension or gratuity; and 
direct or indirect promise of pension or gratuity must not b£ made to such officers 
when they are discharged or required to retire from the service of Government. 

Pensions to Government officials dismissed from Local Fund employment . # 

THE following extract from a despatch from Her Majesty’s Secretary of State for 
G G O (F & C ) lndia ' No « 227 (Financial), dated the 19th December, ^95, 
No. 819* P.*, <datod relates to the grant of pensions in the case% of 'officers 
the 19th February, transferred to appointments paid from Loeal Funds and subse- 
1896. quently dismissed. 

“I have considered in Council Your Excellency’s fetter of tho 6th of November, 
No. 321, in which, with reference to the caso of* * *the question is raised 
whether a servant of the Government, compulsorily transferred to an appointment 
paid by a Local Fund, and subsequently dismissed therefrom, should be granted any 
pension or gratuity in respeot of the pensionable service which he rendered while in the 
employment of the Government. 

“ There is no appeal from the action of tho President of the Local Hoard in suoh a 
caso, and therefore a servant of the Board, when dismissed, loses all olaim to pension 
in roapeot of the servioe paid from the Local Fund. It seems hard, however, that the 
decision of suck an authority, which may have been formed hastily or from imperfect 
information, should operate to prevent the dismissed servant from receiving any allow- 
ance of a pensionary character in respect of approved service rendered by himatorthe 
Government. 

“ It appears to me that suoh a case should be considered as if the servant of the 
Government had been removed without transfer to a permanent position, He should 
not have any claim to pension dr gratuity, except in so far as the Government may be 
disposed to award it ; but if, with such information as is accessible regarding his servioe 
under the Government and subsequently under the Local Fund authority, there is rea- 
son to think that the man deserves some compassionate allowance, it should b! open to 
the Looal Government to award such an amount as it thinks fit, not exdbeding that 
which could have beeu granted as a compensation pension on the termination of the 
service under the Government. Probably it is desirable that the allowance should be 
rather less than the maximum compensation pension admissible under rule, in order 
to mark the compassionate nature of the grant ; but this is a matter which may be left 
to the discretion of the Local Government on eaoh occasion. • 

Pensionable posts : Kanungo Inspector s and Patwari School Teachers . 

G.O. Nos. 1402/X ALL Kanungos and Kanungo Inspectors whose salaries are 

m P ‘ £°\ aa* ifiaix ohMged t0 the Patwati Fund9 constituted under Aot IX ot 1889 
dated 50th have been deolared « ntitled |o reoeive pensions, the pensions.? 
June, 1897;«nd 1116/ * charges, when necessary, being shared between Provincial 
* X— P. . 101, dated , Revenues and the Patwari Fuiuis according to the rule of 
*18thPebtuary, 189^. ' proportions. . . ' 
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The service of Patwari School Teachers appointed under tbo rules issued with G. < 5 . 
•Nos. 1042-43. dated the 5th May, 1883, has also been declared to qualify for pension, 
and is to be dealt with in the same manner as the service of kanungos, both as regards 
the tinfe when they wore paid from Provincial Revenues, and also after the Reconstitu- 
tion of the Patwari Fund. 

Assistant Record-keeper ofpatwaris ’ records. 

ThIs post of Assistant Record-keeper of patwaris’ rooorjs 
has been declared to be pensionable* 

Non-pejisiohable posts, 

• THE following classes of officers do not qualify for 
pension : — 

(a) Copyists (including Head Copyists), Arrangers, and Woodcrs in Record Fund 
• establishments. # 

• (6) Sale^31erks. 

(c) Kjirk Amins. 

(d) Traffic Registration employes. 

For all other purposes, ho^evor, servico in those posts should be treated as por- 
maneqjt, unless in any case whqpe the appointment is mado for a definite temporary 
period, 

G. 0. No, 1530/ 

X*— P. 29 dated the (e) Public Vaccinators appointed by municipal boards. 

10th March, 1892. 

Service of Head Malis declared to be inferior service. 

THE Government of India havo decided that tho duties of a 
head mali are those of an inferior servant, even though they may 
Tnvolvo the responsible work performed by the Hoad Mali of the 
Government Horticultural Gardens at Lucknow. 

Medical boards for invalid pensions. 

THE following rules have been made under olauqp (d), Arti- 
cle 486 of the Civil Service Regulations, for the constitution 
and guidance of Medical Boards assembled to consider all 
cases of applicants for invalid pension whose ago is below 60 
years : — 

1. — An invaliding Medioal Board will be constituted at the head-quarters of each 
of the fdflowing divisions for all cases occurring in those divisions (oxoept as provided in 
rule 8), nanfely at Meerut, Bareily, Agra, Allahabad, Benares, Lucknow, and Fyzabad, 
and at Naini Tal for the Kumaun Division during the summor months. 

2. — A board shall consist of at least three members, and shall comprise the Civil 
Surgeon of the headquarters district, the Superintendent of the Central Prison, where 
there is one, and one or more officers of the Military Medical Department to be detailed 
for duty* by the Principal Medical Officer of the Circle : Provided that, when three 
Medical Officers are not available, two Medical Officers shall form the board and the 
medical proceedings, in such casos, shall be countersigned by the Inspector-General of 
Civil Hospitals. 

# 3.— The jneebings of the Medical Board shall be held on the seoondrMonday of each 
month. • 

4. — When so directed by Rho head of his office, an applicant for invalid pension or 9 
gratuity shall appear before the Civil Surgeon of the district ir» whi jh he is serving with* 


G.G.O. (R.& A.) 
No. 1018-42-2, dabod 
25th May, 1899. . 


• • 

G. Ps. Nos. 6047/ 
X/— 15, dated 18th 
December, 1894 and 
3456/X— 15, dated 
16th August, 1901. 


G.O. No. 48/X— 
B. 370„ dated the 
3rd January 1896. 


G.O. No. 1441/X 
— H-47, dated the 
4th April, 1902. 
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if complete and accurate nominal-roll in duplicate in the prescribed form propared by 
the head of his office. The Civil Surgeon shall prepare a medical certificate and* 
statement of the case in accordance with Articles 487 and 491 of the Civil^8ervice 
Regulations and shall send the papers (nominal-roll, medical certificate, and statement 
of case) to the head of the office concerned. The head of the office shall then forward 
the above-mentioned papers to the Civil Surgeon of the head-quarters district prescribed 
in this behalf by rules 1 and 8, so as to reach that officer not later than the end of the 
month preceding that in which it is proposed that the applicant should appoftt before 
the Board? On the Civil Burgeon of the headquarters district intimating fhe hour and 
place of meeting of the invaliding Board, tlfe head of the office shall direct the applicant 
for pension or gratuity to appear at Ae place and time presoribgd. • 

5. — At the close of each month, the Civil Surgeon of the headquarters district will 

arrange for the oonvening of the next Board, applying to the Principal Medioal Officer 
'of the cirole for the servioes of such offioers of the Military Medical Department as jnay 
be required. * # 

6. — The Civil Burgeon of the headquarters district shall, after the meetup of the 
Board, return the original copy of the nominal-roll and the medical certificate with the 
Board's proceedings and statement of case to the head of the office dbncerned, the dupli- 
cate oopy of the nominal-roll being retained for record in the Civil Surgeon’s office. 

7. — Travelling allowance may be drawn in all iases in which the pennon is 
applied for under the direction of the applicant’^ official superior on the ground of 
the applicant's incapacity for work and in the interests of the public service. The bill 
should be supported by a certificate that the applicant was directed in the yiterests"Of 
the public service to apply for invalid pension, and that he did not voluntarily apply to 
retire. When the applicant voluntarily applies for pension, and his cirumstanoes are 
such as to justify the grant of travelling allowance, a special recommendation may be 
made to the Local Government for the concession. 


8. —All applicants for invalid pension in the Kumaun Division, e # xcepUas provided 
in Rule I, will receive their certificate of incapacity for further service and the statements 
of their oases from the Civil Surgeon of their own districts. These certificates will be 
accepted after approval and countersignature by the Inspector-General of Civil Hospitals. 
All applicants from the districts of Gorakhpur and Basti will appear before the Mqdioal 
Board at Pyzabad, applicants from the Azamgarh district before the Medical Board ||> 
Bdnares and applicants from the Jhansi district before the Medioal Board at Agra. 

9. — Exceptional cases arising in any district may also be admitted, and pension 

granted under the certificate of the Civil Surgeon, countersigned by the Inspector- 
General of Civil Hospitals, at the discretion of the Government. 0 

Transfer of pensions from one treasury to another . 

Under Article 1032 of the Civil Service Regulations the 
dated 25th June! k 00 * 4 * Government has delegated to Commissioners the power of 

2874, ' sanctioning, without referonoe to the Government, the transfer 

of pensions from one treasury to another within the {provinces. 

o 

Interpretation of the word “ treasury ” in Articles 1032 and 1033 t C. S. R. 


THE intention of the rules cited iu the margin iB that the Local Government and 



G.G.O. (F. AG.) 
No. 2674 P., dated • 
22nd May, <1902. 


the Accountant-General should have power to transfer the 
payment of a pension from epe district to another ‘and that the 
Collector, whose jurisdiction extends to one district only, should 
have power to make transfers within the district. The powers 


of the Collector in$Kis fespect, as in all others, are subjeot to the general control of 
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tfie Local Government. There is no objection to the Accountant-General, when iif- 
•forming a Collector that a pension is to bo paid in his district, stating that he thinks 
that the payment may be made at a named sub- treasury if the Collector eees no 
objection* * 

Foreign Service Procedure as to transfers to — . 

WHEN the transfer to foreign service of an officer not belonging to one of tho 
services ^ mentioned in Art. 806 (iii), Civil Service Regulations, is contemplated, 
preliminary t reference should be made to tho Accountant-General as to*the provi- 
sions of the article in question. The Accountant-General, on being furnished with a 
statement^ the service of the officer of tho natifre detailed in Art. 988 (a), will be 
prepared to furnish a certificate, stating whether qualifying servioe for 10 years has or 
has not been rendered ; and such certificate should bo appeuded to every application made 

to tho Government for sanction to a proposed transfer. 

• • 

0 Foreign Service Pensionary contributions in — payable by officer himself . 

*TliE Secretary of State has drawn the attention of tho Government of India to the 
* # use, in corrcspondance relating to an officer whdae services are 

No^S^O^datod^Tth leDt fc ° a ^ afcive ® tafcCt °* erroneous expressions implying that 
September 1884. contributions towards pension and leave allowances aro paid by 
• • a NativoiState or a body financially independent of the Govern- 

ment of India, and not by theofficqf whose servicos aro transferred to suoh a State or 
body, Under Art. 826 of the Civil Service Regulations the officer himself is bound to 
pay the cqptribution, and this fact should bo borne in mind in all referenoes to the 
contributions referred to. 


Foreign Service. Rate of contribution for officers who are neither “ gazetted 


officers ” nor are of clerical standing. 

• • 

•IN the^aso df officers who, though not gazetted officers in terms of the Resolution 
G. G. O. (F. & C.j" “ the Home Department No. 35/1701-1718 (Pifblic), dated 8th 
No. 2421P., dated November, 1893, aro not of clerical standing, cl. (b) (1) of 
21st Mhy, 1894. AH. 832, Civil Sorvico Regulations, should bo applied to them, 

and tjjiey should pay contribution at the higher rate, whether actually gazetyed or not. 


Pensioned native soldiers. Civil employment for — . 
G. 0. No. 4011/X-32, dated 9th August, 1893. 


(1\ Pesh&war for Path&ns. 

(2) Rawalpindi for Panj&bi Muham- 
madan^. 

(3) Si&lkot and Dharms&la for IJogras. 

(4) Amritsar for Sikhs. 

(5) Delhi for JMs and Hindustani 

Muhammadans. 

(6) Lucknow for HinduBUni Hindus. 


WITH reference to cl. 175, India Army 
Circulars, 1890, it is notified for general 
information that, from tho 1st April, 1893, 
tho officers in charge of the six recruiting 
districts named in the margin, have been 
entrusted with the working of the scheme 
for the employment of native Military 
pensioners in Civil capacities. 


2. *U1 applications by Heads of Departments, Civil and Military officials and the 
general public for tho servioes of pensioned soldiers, should bo made direct to the officer 
in charge of the district concerned. 

, 3. Lists of men in want of employment similar to those hitherto sent by regi- 

ments to the Military Department will be sent, in future, to the district recruiting 
officer who enlists recruits ot the oaste of the men concerned. r Uhese officers will keep 
a register of such men, in wtych the nature of employment which each man desires and 

. is best fittedJor, as well as his age, qualifications, and character should bq recorded, • 

• • 
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• 4. When employers in want of men of any particular class apply to the district ^ 
recruiting officer concerned, they should state their wants fully and the terms offered. 
District recruiting officers will use every ondoavour to select and send only such men 
as are in all respects suitable. 

5. The district recruiting offioor concerned will act as a medium between the 

employers and pensioners, and will afford any information that may be required on 
either side ; but applicants and employers once placcd*in communication with each 
othor shou^ ordinarily settle all details between themselves. t 

6. District recruiting officers will furnish to tho Adjutant-General annually on 

1st April a return showing— • c f 

(i) number of applicants for employment on their rolls; 

(ii) number of men applied for by omployers ; 

(iii) number of men supplied. * * 

7. District recruiting officers will have power to strike off tho roll f tho nanK* of 
any man whom they have reason to consider to bo in any way unfit for emptoyirfent. 

8. District recruiting officers will hive powor to enter on the •roll the names of 
auy pousiouors whom they may considor suitable candidates for employment. 

9. Applicants desirous of employment should applje— * >' 

(1) to the officer commanding tho regiment Lo*which they belonged, or 

(2) to the district recruiting officer concerned, 

giving all the particulars required in the proscribed form of application. 1 


The District Recruiting Officers of the Bengal Commaud will furnish to any Civil 
Officers requiring thorn lists of old soldiers desirous of employ- 
ment in their districts, showing the qualifications of the men, 
their oharacter, and the ffature of the employ monf^ for wlvch 
they are applicants, and that they wjll also have the lists 
corrected from time to time. Tho District Recruiting Officers 


G. Os. Nos. 6141- 
5142/X— 23, dated 
the 9 th October, 
1896. • 


of the Bengal Command are stationed as follows 


Lucknow, for Brahmans and Rajputs ; 

Delhi, for Jats and Hindustani Muhammadans ; 


Gorakhpur, for Gorkhas. 

These offioors, however, so far as the omploymont of discharged soldiers is con- 
cerned, do not -confine themselves entirely to the class of men which they enlist, but 
have in their lists tho names of othor castes also. • <- 


Pensioned native soldiers, Suitable appointments for— , 

V ?Ai ?' i T ? , 4 7 , 1 mh THE p08ts in whioh P anaioQoli native soldiers might be em- 

Chaprdsis or messon^ors in Government offices, both civil and military. 
Darwans and chaukidfrre in Government and other offices. < 

Pointsmen, gate-keepers, watchmen, &c., on railways. 

Foresters, Forest Guards, peons, <fcc., in the Forest Department. 

Village and station postmen. 

• * * 
Warders, <&c.^in jails. c . 

Employment as darwans, chaprasis, and in varioi^ other capacities by private 
# firms and t^idesmen, contractors, planters, mill-owners and others. 
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G.G.<3. (HD.) No. 
1 0/1 132—1141, 

{lated 8fcb July, 1887, 
and G.O. No. 3820/ 
X— 684, dated 23rd 
July, 1807. 


Military pensioners. Procedure when— are convicted of offences, 9 

WHEN a military pensioner is convicted and sentenced to imprisonment in a 
criminal court, tlio facts of the case should be reported without 
delay direct to the Controller of Military Accounts of^he Cirole, 
in view to action being taken undor paragraph 491 of Part Il t 
Volume I, of tho Army Regulations for India. The report 
should Contain information regarding the nature and circum- 
stances of the offender’s crime and tho amount of imprisonment 

to which he was sontonced. 

• 

Whei^itis discovered that a convict is a military pensioner without tho fact 
G.O. No. 4263-64 ^ av * n K been made known to the convicting Magistrate, tho 

X — P.304, dated 8 th Superintendent of tho jail should report tho ciroumsfcanoo to 

September, 1897. the Magistrate of tho district, who will then follow the pro- 
cedure prescribed above. 

• 

Deaths and non-appearance of pensioners. 

DISTRICT officors should furnish each officor in charge of a police-station in their 
districts with a list of pensioners rosiditig within tho limits of 
his jurisdiction, with instructions to report, without delay, th ■ 
death oudisappoaranco of any pensioner to tho Tahsilditr, who 
should tlltke stops to verify tho statement and report the matter 
through tharegistrar-kanungo. 

# When a treasury officer reports the non-appearance of a pensioner, an enquiry is to 
be made a% to the cause. It is therefore necessary that the nearest relative or friend 
with whom the pensioner was living should be ascertained, and that such relative or 
friend should ordinarily bo hold responsible for reporting tho death or disappearance of 
tho pensioner. 

APPENDIX II. 

Finance Department 
MILITARY. 


G.O. No. 26, datodT 
18th June, 1877, 
amended by G. O. 
No. 30, dated 10th 
July, 1877. 


PAY AND ALLOWANCES. 

Funds. 

Calcutta , the 18 th February , 1910. 

Indian Military Service Family Pension Regulations. 

No. 330, P.— With the approval of the Right Hon’ble the Secretary of State for 
India, the Governor-General in Council directs the publication, for tho information of 
all cond&rned, of an amended Appendix to tho Iadian Military Service Family Pension 
Regulations. 

*fhe 24 th February , 1910. 

Indian Military Service Family Pension Regulations . 

No. 366-P.— The amended Appendix to the Indian Military Service Family Pen- 
sion Regulations referred to in notification No. 330-P., dated the 18th February, 1910, 
in the $sue of tho Gazette of India , dated the 19th February, 1910, is published 
below — 

APPENDIX. 


Report^and applications under these Regulations should be made*; — 
l. To the Controller of Military Accounts, Eastern Ciroll, Lucknoy, when the 
subscriber (except Royal Indian Marine) is drawing payor pension in India or at a' 
colonial station (including China), where a unit of the Indian* Armjr, is stationed. • 
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e 2. To the Examiner of Marine Accounts, Bombay, in the case of officers of the 
Royal Indian Marine drawing pay or pension in India. 

3. To the Director of Funds, India Office, Whitehall, London, S. W., if ^he sub- 
scriber is drawing his pay or pension elsewhere, or if the subscriber, after receiving in 
India or at a colonial station in advance the pay for the privilege leave portion of com- 
bined leave, proposes to draw his furlough pay elsewhere. 

Form (A) of a lobter from an Officer with wholh it is optional under Regu- 
e lation2 to contribute under these regulations, announcing hij intention to 
do so. 

Sir, 

I have the honour to announce my intention of contributing for pensions for my 
family under the regulations publishod with the notification by the Government of 
India, in the Military Department, No. 1315, dated 28th December, 1872. 

I agree to be bound in every respect by the said regulations and by &ny orders in 
modification thereof that may bo hereafter passed by the Secretary offitate forrlndia 
in Council. • 1 

I was born on the 


My wife was born on the 
We were married on the 

- t 

A certified copy of the register of our marriage # is hcrowith transmitted. 

The names ^nd birthdays of ray children are as follows : — 

Form (B) of a letter from an Officer, reporting his having joined th^ service of 
the Government of India, married. (See Regulation 14). 

SIR, 

With reference to the Family Pension Regulations published with the notification 
by the Government of India, in the Military Department, Na. 1316, datpd 28th De- 
cember, 1872, ihave the honour to report that I was admitted to the service of the 
Government of India, married, on the 19 , 

I was born on the 
s. My wife was born on the 
We were married on the 

A certified oopy of thexegisfcer of our marriage is herewith submitted. 

The names and birthdays of my children are as follows 
Forte (C) of a letter reporting marriage. (See Regulation 14). 

Sir, 

I have the honour to report my marriage on the 19 to Miss • 

A certified oopy of the register of our marriage is herewith transmitted. 

I was born on the 
My wife was born on the 


I wish to pay the dqpation for which I have become liable in- 
instalments including interest. 


one sum 


12 mpnthly 


SIR, 


Form ot a le6fcar reporting the birth ol a child. (See Regulations 14 
and 16). 

i 

I W^th. honour to report the birth to me of a male (female).child on the 
. • , and I request’that the nama 

rSuWIm!*” 4 ‘ h ! PW “ i0n regi8t8t kept under Military Pension 
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I wish to nay the donations ,for which I have beoome liable in °9f ®- 
instalments including interest. 

f’orm (!£)— Report of death. (See Regulation 14). 

SIR, 

1 I have the honour to report the decease on the of my eon 

(daughter) born on the * (or of wife). 

Forn^ (F) of application for the commuted value of the Pension of a male 
orphan over 1C years of age. (gee Regulation 31). 

SIR, # * 

I, A. B., being the mother (or guardian) of C.D., son of E. F., Iat6 a 

in the service of tho Government of India, having now an opportu- 
nity of placing my son (or ward) in a suitable position, request that the commuted 
value of the* remaining porticgi of his pension may be granted to me under my guaran- 
tee tor its pro^br application to his use. 

Tfie age of ray son (or ward) is now years months and I submit 

herewith a certificate of his health. 

Form (0)— Medical certificate to be furnished by mother or guardian applying 
# • for commutation a Male Orphan’s Annuity. (See Regulation 21). 

We do hereby certify that we*havo carefully and personally examined into the 
state of the health of O.D., son of the late E. F., and that we consider him free from 
any disease likely to prevent his attaining the age of 21 years. 

(Sd.) G. H., M.D. 

„ L K., „ 

Form (il)— Mother’s or Guardian’s Receipt for Cemmuted Value of a Male 
• Orphan’s Annuity.* (See Regulation 21). 

I, A. B,, mother (or guardian) of C. D., son of the late E. F., in consideration of 
the payment to me of the sum of being the oommuted value 

of *th8 pension receivable by the said C. D. from • till he 

attains the age of 21 years, do hereby bind myself to account, if oallecb on by 
Secretary of State for India, for the due application of the said sum for the use and 
benefit of the C. D. 
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Note 1. -The thick figures at the end of each line refer to the pages of this Act and the 
alphabets in Italiog preceding the thick* figures refer to the cases having 
corresponding thiok letters against them in those pages. 

2.— S. ih Brevier Roman denotes the section. 


Abkari revenue , Suit for reoovery of, governed by Pensions Act, Q, 9. 

under grant from peshwa, Q, 20- 
Act, .Nature Pensions, D , 3, 4. 

The Pensions, application of, K, 4. 

*Yaumia allowance — Pensions, not applicable to, L, 4. 

Matagi service Inam — Pensions, not applicable to, M , 4,^ 

Suit by assignee of Pension under the Pensions, O, P , 5. 

Suit for reoovery of abkiri revenue, governor by Pensions, Q, 8. 

Suit for a declaration of plaintiff's right to officiate as patil not prohibited by 
• Pensions, B, 5. * 

Suit to recover cash allowan<*B from inamdar , by trustees of idol, falling within 
Pensions, 8, 8. * 

Wh0n grant of villages may not fall under Pensions, — Smuid, construction of— 
ownership in soil— When grant of villages may not fall under Pensions, A — K, 6. 
Application of Pensions, Lands held free from assessment— Grant of land 
revenue — Distinction, T — X, 8. 

Pensions, O.P.O., S. 43 — “ Tha whole daim in,” Y, 6. 

PlacdS where Pensions, has been declared to be in force, P— S, 7. # 

Pensions, applies to Oudh wasikas, T, 7. 

Construction of Pensions—” Insludes,” scope of the term, N, 10. 

Pensions, Ordinary rules— Jurisdiction of Judges— Reg. XXIX of 1827, 8. 6, 

. B, 12. • 

S. 4, Pensions - Bombay Jurisdiction Act, Xof 187C, S. 4— Act XI of 1852, effect 
of attachment under— Release of attachment— Adverse nature of possession by 
Collector subsequent to Reg. XXIX of 1827, S. 6, H, /, 13. 

Personal grants— Applicability of Pensions, D, 18. 

does not apply to endowment fo£ pious or religious purposes, E , 19. 

Pensions,— Suits relating to grants of Land Revenue, D, 22- 
,8s 8, 4,- Pensions, Malifyxna dues payable by Government, suit relating to— Cer- 
tificate under the Act necessary, O, 29. , 

Adverse possession, Reg. XXIX of 1827, 8. 6— Act XXIII of 187f, 8. 4 — Bombay Jurisdic- 
tion Aot X of 1876, 8. 4— Act XI of 1852, effect of Attachment under^-Releaso 
of attaohment— Advert nature of possession by Cqjlector subsequent to, H , /, 

i!3. 

Agent for Sirdars , Jurisdiction of— 8. 4 of Act XXIII of 1671 A, 12. 

Agreement , between Government And public servant— 'Increase of pay for risky service 
, —Payment during good behaviour, meaning of— Payment on termination of 

service, if pension— Suit to enforce agreement, if maintaina|k», 1, 10. 
by Government to pay front treasury, B,C. 21, 22 .e 

^ Allowance, under Bombay A*$ XI of 1843 whether, can be attached, Q, 87* 
m as compensation for loss— Attachment, M, 87* 4 
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JLltumgdh grants and istumrari property, N, 20. 

Ambalam , Suit toreoover lands forming the emoluments of office of, N , 14. 

Assignee , Suit by, of pension under the Pensions Act, 0, 5. 

Assignments, etc., in anticipation of pension, to be void, S.12, 38. 
of pension in lieu of dower void, T, 38. 
of pension made before the Pension Act— Effect, U , 38. 

Grant made as compensation for abolition of office hereditary in plaintiff’s family 
c assignable, Z , 39. 

Attachment, Act XI of 1852, effect of, under — Release of, — Adverse nature of posses- 
sion by Collector subsequent to— Reg. XXIX of 1827, S. 6 — Aot XXIII of 1871, 
8,4— Bombay Jurisdiction Act (X of 1376), S. 4, HJ, : 13. t 

“ under money -deoree,” not a suit prior to the Aot for purposes of S. 1 of this Act, 
J , 19. 

Exemption of pension from, S. 11, 33. 

Certain stipends etc., not liable to, Y, 39. , 

Stipends allowed to Mysore Princes cannot be attached, C, 36. 

Pay of carnatio stipendary not liable to, D , 36. 

Bonus ffrom Government, E, 36. t 

Pension — Land revenue granted by Government on political considerations -- 
Water advantage rato —Liability to, in execution of a decree — Decree, con- 
struction of, £,36. • 

Arrears of yeomiah pension not subject to, 2?, 37. 

Allowance under Bombay Act XI of 1843 whether, can be attached, <7, 37. 

Pounds representing political pensions due at date of pensioner’s death not 
liable to, H , I, 37. 

Tora gams hak , whether exempt from attachment as pension, L, 37. 

Allowance as compensation for loss, M, 37. 

Arrears of pensions due, N, 37. # 

Babuana allowance can be attached, 0, 37. 

Decree iTi Civil Court — Unenfranchised inam — Sale in execution, P, Q , 38. 
Definition^ political pension — Property granted in lieu of cash political pension, 
whothor can be attached in execution of decree, 11, 38. 

Degree specifically passed against Jaghir income, V, 39. 

B 

Babuana allowance, can be attached, 0 , 37. 

Bar, of suits relating to pensions, S. 4. 10. 

Bengal , Notification dated 7th September, 1875— Rules under S. 14 of this Act, 40. 
Bombay, Notification No. 6849, dated 23rd Djoember, 1879, 23, 24, 31, 32, 47,*&1. 
Bombay Act XI of 1843, Allowance under Bombay Act XI of 1843 whether, can be 
attached, G , 37. 

Bombay Jurisdiction Act (X of 1876), 8. 4 — Act XI of 1852, effect of attachment under 
— Release of attachment— Adverse nature of possession by Collector subsequent 
to, Reg. XXIX of 1827, S. 6— Act XXIII of 1871 (Pensions) S. 4, H, I, 13. 
Bonus, from Government— 'Attachment, E, 36. 

c 

Cancellation, Subsequent, of Collector’s oertifioate— Effect, 0, 28. 

Carnatic stipendary , Pay of, not liable to attachment, D, 36. 

Cash allowance. Suit to reoover, from inamdar, Ijy trustee of idol, falling withfti 
Pensions Aot! 8, 5. 

allowed to worship of idol— Personal grant, G, H, 16. 

Suit for, payable By Inamdar, Q, 26. • 
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Certificate , Suit re grant of land revenue, etc., — Certificate, W, 11. • 

# Form. N, 88. 

of Collector not forthcoming — Procedure — Mortgage of right— Suit for foreclosure, 

•P, 88. 

from Collector —Suit based on agreement to receive maintenance out of cash 
allowance —Suit relating to a pension or grant of money, R , S , 28. 

Collectors certificate— Jurisdiction of Civil Courts— Pensions Act (XXIII of 
1S71), 8s. 4 , 5 , 6 ,C,D,V. . 

Collector’s, not obtained when suit was filed— Effect, E — //, 87. • 

Collector’s order referring the parties to Civil Court — Certificate produced in the 
Cojirt of appeal— Sanad — Construction — Grant of the soil of a viliago, J, K, 28. 
Omission to obtain previously to suit — Certificates onabling Court to entertain suit 
— Effect of certificate granted after tho hearing, L, 28. 
not obtained when suit filed— Certificate not produced at hearing — Procedure — 

* Practice, M , 28. . 

(Presumption — Revocation, N , 28. 

• Subsequent cancellation of Collector's,— Effect, O, 28. 

Decree*obtainej without Collector's— Void, P, 28. 

Collector — Civil Court— Suit to recover share of allowance for particular years — 
Certificate referring to seme years, Q, 29. 

Qmiiftion in, — Effect, R, 29. 

Collector’s, not necessary, when, S — X , 29. 

Toda qiras hah — The Hak entered in tho name of a person — Arrears of the Jink 

* faUing due in the person’s lifetime— Application to rccoivo payment of tho 
arrears by tho persons heirs after his death — Collector, T, 34, 85. 

Rule G framed under tho Act— Suit for recovery of Varshasan allowance — Col- 
lector's certificate— Cancellation of certificate by Revonuo Commissioner, B t 
40. 

Ceylon Government, Government of India acting as agent to, — Effect, B, J6. 

Chief Controlling Revenue Authority, Power to make rules, 8. 11, 39. 

9 t^pwer of, A, to. 

Civil Court, — ’s jurisdiction— Deshmuks, C, 12. 
forest Settlement Officor, Y, 12. 

Jurisdiction of, — Claim against Government for money in lieu of tora giras hake 

F, 12, 13. 

Jurisdiction of,— “ Grant of monoy or land revenue ” suit as to, A’— J, 18, 19. 
empowered to take cognizance of such claims, 8. 6 , 24. 

Collector’s certificate — Jurisdiction of Civil Courts, C, D, 27. 

Collector — Certificate — Suit to recover share of allowance for particular years— 
Certificate referring only* to some years, Q , 29. 

Civil Procedure Code, 8. 43 — “ The whole claim ”, Y , 6. 

S. 266 — Zemindari granted as reward for servioes rendered to Government, V, 
W, 21. 

Claim, Su$s relating to lands held under Government graut— Nature of claim and title, 
determination of, L, Jf, 7. 

against Government for money in lieu of tora garas hdks — J urisdiction of Civil 

* Courts, F, 12, 18. 

• for maiatenauoe by a female member —Government pension, A, 21. 

to be made to Collector or other authorised officer, 8. 5, 22. * 

Civil Court empowerod to take cognisance of such claims, S. 6, 24. 
to Bhareain right to collect mafi dues, V, 26. * d # 
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Collector's certificate , Mortgage of hak, sale of property in execution of decree ott^ 
Absence of, to mortgagee under S. 6 of this Act effect of, on purchaser's title* 
8, 17. 

Commutation, of pensions, S. 10, 33. c 

Construction , of Act XXIII of 1871,— rule as to, £7— J, 4. 
of Act— “Includes,” scope of the term, N, 10. 

of document— Pension— Definition— Grant of v^ a 8° upon payment of a quit 
• rent, £,21. 

Jaghir — Succession— Grant of Government revenue for life to parties family ip 
specific shares — Death of one shar&r— Suit by the surviving sharer against the 
son of the deceased for certain instalments wrongfully enjoyed by the latter 
— Construction of such grant, Z, 27. 

Certificate — Collector’s order referring the parties to Civil Court— Certificate 
produced in the Court of Appeal— Sanad— Construction — Grant of the soil of a 
village, J, K, 28. . ' 

of Sanad,— Ownership in soil — When grant of villages may not fait under Pensions 

Act, A — K, 8. * ' 

• * 

D * 

Decree, Pension— Land Revenue granted by Government on political considerations — 
Water advantage rate— Liability to attachment in execution of e ,a cjecree — 
Decree, construction of, Z , 36. 

specifically passed against Jaghir income— Attachment, V , 39. 

Desaigiri hak , Bale, M , 14. 

See—. 9 B, 285, R, S, 17. * 

Deshmulcs, Civil.Court’s jurisdiction, C, 12. 

Jurisdiction, Suit re, Q, R, 17. 

Deshmuk allowance, Hereditary, 2 B, 99 (P.C), V, 17. 


Endowment, granted by Government, suit in respect of, D , 12. 

Aot does not apply to endowments for pious or religious purpose, E, 13. < 
Execution of a decree , Pension — Land revenue granted by Government on Political 
considerations — Water advantage rate— Liability to attachment in execution 
of a decree — Decree, construction of, Z, 36. 

Execution proceedings, Suit in S. 4 not including, L , 14. 


Foreclosure, Suit. for, — Certificate of Collector jiot forthcoming — Procedure— Mortgage 
of right, P, 26. * 

Forest income , Suit for a percentage of, K-l, Z, 12. 

Forest Settlement Officer t is Civil Court, Y, 12. 


Grant, Lands held free from assessment— of land revenue— Distinction— Application of 
this Aot, T—X, 6.* * 

When— of villages may not fall under Pensions Aot— Sanad, construction of— 
Ownership in soil, A — K t 6. 

Suits relating to lands held under Government Nature of claim and title, de- 
termination of, L— 0, 7. 

by Government of right to receive land revenue for service rendered, Y, 16. ‘ 
of villages enabling grantee to receive the land revenues, K , 19. 

Abkari revenue under— from Peshwa, Q, 20. * 

o! land made to the family of a servant, Y, 21. ° 
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Grant— (Concluded) . 

of share of Jagir by Government, F, 37. 

Pensions for lands held under, in perpetuity, S. 7, 80. 

"Certain grants— Their nature, 0— R, 84. 

made as compensation for abolition of office hereditary in plaintiff's family 
' assignable, Z, 89. 

Grant of money or land revenue , Meaning of, S. 8, 8. 

Peg. IV of 1831 (Madras), IF-F, 8. 

Meaning, X— C, 8, 9. 

Examples, D, E , 9. 

Bar of suits, re % 8. 4, 10. 

8uit,— Certificate, TV, 11. 

suit as to — Jurisdiction of Civil Courts, E— I t 18, 19. 

. Attachment under money-docreo, not a suit prior to the Act for purpose of 8. 1, 

J,' 19. 

# # Suits relating to,— Pensions Act, D, 22. 


ldol t Cash allowance to worship of, — Personal grant, G, //, 16. 

Inam, confirming by Government of an,— Effoct, R, 14 

* Suit by grantees to contest right of Government to resumo, T, 14. 
lands and Mokasa amah , O* P, 20. 

Jhiamdar^ Suit for cash allowance payable by, Q , 26. 

Informers , Reward to, S. 13 , 89. 

Insolvent , Order directing, to pay every month a portion of the ponsion money to the 
receiver, validity of, >i, 17. 

. < 

Jaghir , Resumption o^, — Suit to recover arrears, G, 13. 

Question as to person on whom, is to be granted, K, 14. 

# # Suit for money payment substituted for, S, 14. 

* income in a village, 0, 17. 

• Grant of hak haisyat water-rate advantage rent in, villago, 0, 17. 

Money grant on a resumption of—, L, 19. 

Suit for share of rent on a, M, 20. 

Suit for share of rent on a, F, 22. 

Substitution of money payment for, T, 26. 

.Grant of a share of, by Government, F, 27. 

Succession— Grant of Government revenue for life to partios family in specific 
shares— Death of one # co-sharor— Suit by tho surviving sharer against the son 
of the deceased for certain instalments wrongfully enjoyed by the latter- Con* 
struotion of such grant, Z, 27. 

Jagir income , Pension, S, 34. 

Peoree specifically passed against,— Attachment, V> 39. 

Jurisdiction, of Agent for Sirdars, A, 12. 

of Judges— Reg. XXIX of 1827, S. 6-Ordinary rules, B, 12, 

Civil Court's, — Deshmuks , C, 12. 

of Civil Court's, re— Claim against Government for money in lieu of toda giras 
• hhks, IP* 12 , 18 . . 

Deshmusk— Suit re, B , 17, * . 

of Civil Courts— “Gsant of money or land revenue— Suit as to, J 1, 18, 19. • 

of Givi! Courts— Collector's Certificate, C, D, 27. • ^ • • 
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Kazi, Kazi’s Office— Rozina allowance— Its liability to attachment and sale in execu- 
tion of a decree, Y, 30. 

Lands , held free from assessment— Grant of land revenue— Distinction— Application 
of Pensions Act, 2 T — A r , 5. 

Suits relating to— held under Government grant— Nature of claim and title, 
determination, L— O’ 7. 

Suits to recover, exempt from revenue* W , 15. 

Pensions for, held under grant in perpetuity, S. 7, 30. 

Land revenue , Grant of,— Laws held free from assessment— Distiftction— Application of 
Pensions Act, XXIII of 1871, 2 T -X, 5. 

M 

c 

Mafldar, Suit by recorded, of one field for produce of another field, P— 20. 

Mafi dues. Pensions Act— Claim to share in right to collect, V, 26. 

Maintenance, Sgit for, allowance by a widow, l), 18. , 

Claim for, by a female member— Government pension, A, 21. • 

Malikana , dues payable by Government, suit rolatirig to— Cortificato under the Act 
necessary, 0, 25. 

Suit for, payable by Government, W, 26. * 

allowance, T—V, 17. • 

Matain Service Inam, Pensions Act not applicable to, M , 4. f 

Memorandum , by Mr. F. Millett on pensions and charitable or other alllowaiidb, dated 
12th May 1845, Appendix C, 45-47. 

Military , Pay and allowances rules re, 67—69. 

Millett , Memorandum by Mr. F. Millett on pensions and charitable and other allow- 
ances, datod 12th May 1845, Appendix C, 45 —47. 

Mokasa Antals, Inam lands and, 0, P, 20. 

Mortgage , of /mfc^saie of property in execution of docroe on— Absence of Collector’s 
certificate, S, 17. 

Mortgage of right. Suit for foreclosure— Certificate of Collector not forthcoming— Proce- 
dure, P , 25. 

c Mysore Princes , Stipends allowed to, cannot be attached, C, 36. 

O 

Oudh Wasikas, Pensions Act applies to, T, 7. 

not retrospective, U ', V, 7. 

P 

Paiil, Suit for a declaration of plaintiff’s right to officiate as— will be prohibited by 
Ponsions Act, S. 5. 

Pay t of Caruatio stipendary, not liable to attachment, D , 36. 

Pension, 8uit by assignee of— under the Pensions Act, O, 6. 

Bar of suits relating to*-, S. 4, 10. 

not defined, A, 18. 

Definition— Grant of village upon payment of quit rent— Construction of docu- 
ment, B t C, 15. 

Agreement betweon Government and public servant— Increase of pay for risky 
service— Payment during good behaviour, meaning of— Payment ob tormina- • 
tion $>f service, 7f,— Suit to enforce agreement,*if maintainable, /, 16. 

* Wafeika allowance whether a, or not, J, 16. v 

* money after the payment to the pensioned character of, K, L, 16. 
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Pension — (Concluded). # 

Order directing insolvent to pay every month a portion of the pension money to 
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THE PROVIDENT FUNDS ACT, 18Q7 

(ACT IX OF 1897.) 


. [Passed on the 11th March, 1897.] 

HISTORICAL MEMOIR. 

Year. No. Name of Act. How affected. 

1897 T# The Provident Funds Act . j Rep. in part. Act XIII of 1998. 

I Amended, Act IV of 1903. 

# An Acffto amgnd the law relating to Government and othet Provident 
Funds. 

Whereas it is expedient to amend the law relating to Government 
and other Provident Funds ; It is hereby enacted as follows : — 

Titlo, extent and 1. (l) This Act may bo called the Provident 

commencement. Fun(3s Acfci 18 97. 

(2) It extends to the whole of British India, including * * British 

.^Baluchistan ; and 

(3) It shall come into force at once # . 

Definition* * • 2. In this Act— 

(1) “ Provident Fund ” means a fund in which the subscriptions or 
deposits of any class or classes of employees are received and held on their 
individual accounts, and includes any contributions, credited in respect of, 
and any interest accruing on, such subscriptions or deposits under the 
rules of the Fund : 

(2) “ Government Provident Fund ” means a Provident Fund consti- 
tuted by the authority of the Government for any class or classes of its 
employees : 

(3) “ Railway Provident Fund M means a Provident Fund constituted 
by the authority of the Government of India, or of any company which 
administers a railway or tramway in British India, either under a special 
Act of Parliament or under contract with the Secretary of State in Coun- 
cil or the Government of India, for any class or clisses of the employees 
on, or in connection with, such railway or tramway : and 

(4) “ compulsory deposit” 1 means a subscription or deposit whioh 
ip not repayable on the demand, or at the option, of the subscriber or 
depositor, and includes any contribution which may have been credited in 
respect of, and any interest or increment which may frave accrued* on, 
such subscription or deposit under the rules of the Fund. 
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f (Note*). 

/.— “ Compulsory deposit 

41) The eipreselon “ Compulsory deposit ” Is a term of art. • 

The expression “ Compulsory deposit ” is not merely descriptive of the sum 
deposited, but is a term of art, which by virtue of legislative pro- 
vision includes that which is not within its naturnl meaning : for it 
« includes any contribution' which may have been credited in respect of 

c and any interest or increment which may have accrued«on s’uch sub- 

scription or deposit under the rules of the fund. 6 Bom. L.R. 921 = 

29 B. 259. * . A 

-(Si) Deposit of a Railway servant towards the Provident Fund— Service of the 
Company left. 

The deposit which a railway servant makes towards the Provident Fu&d is 
compulsory deposit ; and it does not c£ase to be so w^en he leaves the 
service of the Company. The deposit when it was made was iftjJ re- 
< payable on demand, and therefore at that time was a • Compulsory 
deposit’; and having.once acquired that character with the attendant " 
consequences it continues to retain it. 6 Bom. L.R. 921 = 29 B. 269. B 


3. (l) When a subscriber to, or depositor in, any 
Government or Railway Provident Fund dies, and the 
sum standing to his credit in the books of the Fund 
does not exceed two thousand rupees, the Officer or 
person whose duty it is to make payment of such 
sum may pay it as follows : — 

(a) he may pay it to any person entitled to receive it according to 
the ^rules of the Fund or, in the absence of any iule of the 
Fund to the contrary, to any person nominated in writing by 
the deceased subscriber or depositor to receive it ; * 0 

f&) in any case not hereinbefore provided for, he may pay 6 it to 
any person appearing to him to be entitled to receive it. 

(2) The provisions of sub-section (1) shall apply to any such sum 
which at the commencement of this Act stands to the credit of any 
subscriber or depositor already deceased. 

(3) Nothing in this section shall affect the validity of the rules of 
:any Bind in so far as such rules may provide for the disposal of sums 
exceeding two thousand rupees. 


Payment from 
■Government or Rail- 
way Provident Fund 
on death of sub- 
scriber or depositor^ 


I. (1) Compul sor y deposits in any Government or Railway Provident 
’ TPund'sEall not be liable to any attacbmentf 1 under 
Protection to depo- any decteeor order oif a'Cou*rW3uWem , '^^S^of 
K n ttn^es B . Um8 anT'TOrWSKH^ Tncurred by a subscriber to. or 
depositor in, any such Fund, and neither tbe Official 
Assignee nor a Receiver appointed under Chapter XX of the Code of CiVil 
Procedure shall be entitled to, or have any claim on any such compulsory 
deposit.. « 
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(2) 3 Any sum standing to the oredit of any subscriber to, or depositor* 
In any such Fund at the time of his decease and payable under the rules 
of the JTund or under this Act, to the widow or the children, or partly to 
the widow and partly to the children, of the subscriber or depositor, or to 
stuSh person as may be authorized by law to receive payment on her or 
their behalf, shall vest in the widow or the children, or partly in the 
widow and partly in the ohildren as the case may be, free from any debfr 
or other liability incurred by the deceased, or inourred by the widow or 
by the children, or by any one or more of them, before the death of such 
subscriber or depositor. 

(3) Nothing in sub-section (2) shall apply in the case of any such 
subscriber or depositor as aforesaid dying before the thirteenth day of 
Maroh, 1903* 

(Notes). 

I.— “Compulsory deposits — not be liable to any attachment. 8 9 * 

(1) Compulsory deposit not liable to be attached. 

The deposit which a railway servant makes towards the Provident Fund, 
being the results of contributions mode by him, not voluntarily, but 
under compulsion, is not liable to be attached as a debt under the 
Civil Procedure Code. 6 Bom. L.R. 921=* 29 B. 259. C 

(2) Provident Fund of the Corporation of Calcutta not liable to attachment. 

The Provident Fund established by the Corporation of Calcutta to which the 
provisions of this Act were made applicable by the Local Government 
Notification, dated 8th July, 1902, is not liable to attachment. 12 
C.W.N. 633-35 0. 641. D 

2,— “Para (2)." . 

Vesting order made after the Aot came into operation— Right of the Official 
Assignee to the deposit. 

The Legislature in enacting this section intended that all right and title of an 
Official Assignee to the deposits referred to in the section should be 
determined as from the coming into operation of the Act. The 
Legislature did not intend that the operation of the section should be 
limited to cases where the vesting order was made after the coming 
into operation of the Aot. If this had been the intention some such 
words as, after the commencement of this Act the right, title and 
interest of an insolvent in compulsory deposits in a Railway Pro- 
» vident Fund shall not vest in the Official Assignee under a vesting 

• order made under S. 7 of the Insolvency Act, would have been used. 

26 M. 440. E 

8. No suit or other legal proceeding shall lie 
protection fer any- against ar^y person in respect of anything done or in 

"forth under this Ant! good faith intended to be done in pnrsuanee of the 

provisions of this Aot. , ... 
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• 6 . The Governor General in Counoil may, in his discretion, by notifi* 

Pow t t nd ca ^ on * n Gazette, extend the provisions ole 

Act XI of 1879 to this Act to any Provident Fund established /or the 
^ther • Provident benefit of its employees by any local authority within 
the meaning of the Local Authorities Loan Act, 1879. 

(Note). 

/,— “ Power to extend . . . . to other Provident Funds . 9 • 

Extentlon of the Act to the Corporation^! Calcutta. 

In the exercise of the powers vested in the Government under this Section, the 
provisions of the Act were extended to the Provident Fund establish- 
ed by the Corporation of Calcutta by Government Notification dated 
8th July, 1902, and published in the Gazette of India 9 on the # 12th 

July, 1902. See 12 C.W.N. 033 =*35 0. 641, # F 

f o 

7 . Nothing in section 3 shall apply to money belonging to the estate 
* of any European officer, non-commissione3 officer or 

of soldiers. soldier dying in Her Majesty’s service in India, or of 

any European who at the time of his death was a 
deserter from such service, 
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Definition, of “ compulsory deposit, ” S. 2, 8. 

of " Government Provident Fund, ” 8. 2, 3. 

•of Provident Fund, 8. 2, 8. 
of Railway Provident Fund, 8. 2, 8. 

Deposit , of a Railway servant towards the Provident Fund— Service of the Company 
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. O 
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c H Act. 

Name of Aot. 

How affeoted. 

1891 

XVIII 

The Bankers’ Books Evidence 

Act, 1891. 

Amended Aot I of 1893. 
„ *11 of 1900. 


An^Act to amend the law of Evidence with respect to Bankers' Books. 
WHEREAS it is expedient to amend the Law of Evidence with respect 
to Bankers' Books ; It is hereby enacted as follows : — 

* (Notes). 

“ Act XVIII of 189 /." 

(1) Statement of objects and reasons. 

For , see Gazette o& India, 1891, Pt. V, p. 24. A 

(2) Report of the 8elect Committee. 

For , see Gazette of India, 1891, Pt. V, p. 189. B 

OT Proceedings In Council. 

• For , see Gazette of India, 1891, Pt. VI, pp. 15, 25, 117, 185 and 140.C 


Title, extent and 
commencement. 


1. (1) This Act may be called the Bankers' 
Books Evidence Act, 1891, 

(2) It extends 1 to the whole of British India ; and 

(3) > It shall come into force at once. 


* (Notea). 

1.-" Extends.” 

.(l) Aot has been extended. 

# The , by notification under S. 5 of the Scheduled Districts Aot, 1874 

• (XIV of 1874) to British Baluchistan. See Gazette of India, 1896, 

Pt. II, p. 1004. D 

(2) Declared In force. 

It was , in Upper Burma (except the Shan States) by the Burma Laws 

4 • Act, 1898 (XIII of 1898). 

It has been in the Sonthal Parganashy S. 8 of the Sonthal Payganag Settle- 

ment Regulations (III of 1872) as amended by the Sonthal Pargaxun 
• Justice and Laws Regulation, 1899 (III oM899|. X 
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Definitions ^ ^is Act, unless there is something repug- 

nant in the subject or context, — 

( (l) “ company ” means a company registered under any of the 
enactments relating to companies for the time being in force in the 
United Kingdom or in any of the Colonies or Dependencies thereof or in 
Irtish India or incorporated by an Act of Parliament or of the Governor 
General ft Council, or by Royal Charter or Letters Patent ;] s? 

1 (2) “bank” 1 and “banker” mean — 

(а) any company carrying on the business of bankers, 

(б) any partnership or individual to whose books the provisions of 

this Act shall have been extended as herein -after provided, 

[ (c) ally post office savings hank or money order office :] 

+ • 

(3) bankers’ books ” 2 include ledgers, day-books, cash-books, 

account-books, and all other books used in the ordinary business of a 
bank : . f 

(4) legal proceeding ” means any proceeding or inquiry in which 
evidence is or may be given, and includes an arbitration : 

• 

(5) the Court ” means the person or persons before whom a legal 
proceeding is held or taken : 


(6) “Judge” means a J udge of a High Court : 

(7) ‘ trial ” means any hearing before the Court at which evidence is 
taken ; and * 

(8) certified copy ” 3 means a copy of any entry in the books of a 
bank, together with a certificate written at the foot of such copy thairitis 
,a true copy of suoh entry ; that such entry is contained in one of the ordi- 
hary books of the bank, and was made in the usual and ordinary course 
of business ; and that such book is still in the custody of the bank, such 
certificate being dated and subscribed by the principal accountant or 
manager of the* bank with his name and official title. 


Legislative changes. 


(Notes). 


(1) The present definition of 11 Company’* was substituted for the original 
definition by the Bankers’ Books Evidence Act, 1900 (XII of 1900). 
The original definition ran as follows ' 


41 Company” means a company registered under any of the enactments re- 
lating to Companies from time to time in force in 4 British India, or 
incorporated by an Act of Parliament or of the Governor General in 
Council, or by Royal Charter or Letters Patent. 


(2) *01. (o) was added by 8. 2 of the Bankers’ Boolp Evidence Act, 


1898 (I of 
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- I.—" Bank.” 

leaning of “Bank”— S. S of the Banker*' Books Evidence Act, 1879, England. 

. #The word “ Bank” is restricted to (1) banks which have made a return to the 
commissioners of Inland Revenue (suoh return may be prdVed by a 
copy verified by the affidavit of a partner or officer, or producing a 
newspaper purporting to contain such copy published by the Com- 
missioners) ; (2) Savings Banks certified under the Acts relating thereto 
(suoh certificates may be proved by an offioe or examined oepfr of the 
certificate) ; and (8) Post Qflice Savings Banks (proved to be such by 
tho certificate of the Post- Master General or one of his secretaries). See 
PhipsSn on Evidence, p. 348. F-G 

But by 45 & 46 Viet. G. 72, S. 11, sub-S. 2, the word is extended to include 
any banking company to which the Companies Act of 1862 to 1880 
apply, and which the Rogisfcrar of Joint Stock Companies shall have 
certified to have furnished to him the list and summary with the 
addition specified by the Act ; and whore the bank is a company so 
registered, such certificate must be produced before the* evidence can 
be used. ( Ibid .) H 

2.—“ Bankers 9 books 99 
Loan Register. • 

Qiucre . — Whether tho Loan Register is a Banker’s book within the meaning 
of the Bankers’ Books Evidence Act. 31 C. 284 = 8 C.W.N, 125. I 

Certified Copy . 99 

Ss. 74, 76, Indian Evidence Aot— Loan Register of the Public Debt Office In tho 

Bank of Bengal— Bankers’ Books Evidenoe Acts (XYIII of 1891 and 1 of 1896). 

(a) Tho Loan Register of the Public pebfc Office in the Bank of Bengal is a 
# public«docuinent, within the meaning of S. 74, I. E. A. 31 C. 284 

= 8C. W. N. 125. J 

(b) Any person is entitled to inspect the same and to obtain certified copies 

thereof under S. 76, I. E. A-, who can show a prinui facie case that 
he has an interest for the protection of which liberty to inspect must 
be given (20 M. 189, F,; Mutter v. Eastern and Midlands liy . Co., 
L\ R. 38 Ch. D. 92 (106), R. ; Rex v. Justice of Staffordshire , 6 Ad. 
and E. 84 (99, 101), cited and followed . (Ibid,) K 

3. The Local Government may, from time to time, by notification 1 
p t t d m ^6 official Gazette, exten fi the provisions of this Aot 
provisions of Act. to toe hooks of any partnership or individual carrying 
on the Business of bankers within the territories under 
its administration, and keeping a set of not less than three ordinary, 
account books, namely, a cash-book, a day-book or journal, and a ledger, 
and m&x, in like manner, rescind any such notification. 

(Note). 

M Notification 

JIadras and Bombay. 

• For •notifications by the Government of Bombay extending the Act to the 
books of Messrs. William Watson and Co. qf Bonfbay and Karachi, see 
Bom. Govt % Gazette, 1902, Pt. I, p,. 1289, and] as to Madras, see 
Mad. R. <& 0„ Vol. I (List). % h 

11— A 
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4. Subject to the provisions of this Act, a certified copy of any entrjj 
Mode of proof of i n a bankers' book shall, in all legal proceedings, be 
entries in bankers’ received as prima facie evidence of the existence of 
books* such entry, and shall be admitted as evidence of the 

matters, transactions, and accounts therein recorded in every caBe where, 
and to the same extent as, the original entry itself is now by law admis- 
sible, but not further or otherwise. , ' 

(Notes). 

/.— 44 Mode of prorft of entries in bankers ’ books*” • 

(X) Mode of proof— English Act. 

The mode of proof is different according to the English Act of 1879. 


(2) Banker’s Books -Copies and entries Ac.— Ss. 3, 4, 8, Bankers’ Books Evidence 

Act, England. • c 

Copies of entries in banker’s books— i. e., ledgers, day-books, cash-books, 

• account-books, and all others kept in the ordinary b&siness of the 
bank (whether for daily use or only occasional reference, Asylum v. * 
Handy sides, 22 T. L. R. 573)— are receivable in all legal proceedings 
(for or against any one, Harding v. jYilliams, 14 Ch. D. 1$7) as prima 
facie evidence of tbe entries, or of the matters, transactions, and 
accounts therein recorded, upon proof that (1) the book was, at the 
time of the entry, one of the ordinary books of the bank ; (2) that it 
is in the custody or control of the bank or of the successor of the bank 
* which made tbe entry, Asylum v. Handysides , supra ; and (3) that the 
entry was made in the ordinary course of business [Bankers’ Books 
Evidence Act, 1879, Ss. 3 and 4. Prior to this Act entries in bankers’ 
books could only be proved 'by calling the clerks who made them. 

% Cooper v. Marsden, I Esp. 1 ; in Furnessv. Cope , 6 Bing.'ll4, however, 
Best, C. J. % allowed a clerk to prove that a certain party had no 
balance at the bank by production of a ledger kept by another ( clerk, 
remarking that this was sufficient to prove the negative, though it 
might not have been to prove the affirmative]. See Phipfcon on 
Evidence, p. 347 (348). M 

Such proof may be given by a partner or officer of the bank, and either orally 
or by affidavit. (S. 4 of the English Act of 1879) (Ibid ) N 

But the copy must be an examined copy, proved orally or on affidavit by some 
person who h&B examined it with the original entry. (S. 5 of the 
English Act of 1879) (Ibid,) O 

(3) Admissibility in evidence of certified copies ef entries in books of Blinks to 
which the Act does not apply. 

Copies of entries in the books of a Bank which does net come within the de- 
finition of a 44 Company ” as given in sub-S. (1) of S. 2 of the Bankers’ 
Books Evidence Aot, though certified in accordance wit^ the forxp 
prescribed by that Act, are not admissible in evidence under the pro- 
visions of that Aot. 4 C. W. N. 433. P 

(4) Production of banker’s books— Effect. 

The production of banker’s books with the entries of the items constituting the 
demand, kept according to the established oustom of mahajuns in Chis 
country, is not of itself sufficient evidence to establish a claim. 8 
Mi 1. A, 482. . « Q 

In order«to establish such a claim, a -strict proof of the debt is inquired. (Ibid,) 
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I 


5.' 1 No officer of a bank shall in any legal proceeding to whioh thV 


Case in whioh 
officer ^>f bank not 
compellable to pro- 
duce books. 


bank is not a party be compellable to produce any 
banker's book, the contents of whioh can be proved 
under this Act, or to appear as a witness to prove the 
matters, transactions, and aocounts therein recorded,. 


unless by order of the Court or a Judge made for special oause. 


(Note). 

Section 5." 

Production of original books— S. 6, English Act of 1879. 

No banker or officer of a bank is, in any legal- proceedings to which the bank is 
not a party, compellable to produce the bank books, or to appear as a 
witness to prove their contents, unless by order of a Judge for speoial 
cause. Bee Phipson on Evidence, p. 948. R: 


6. 1 tl) 2 On the application of any party 8 to a legal proceeding, 
the Court or a Judge may order that such party be at 
Inspection of books liberty to inspect 4 and take copies of any entries in a. 
Judges. banker s hook for any of the purposes of such proceed- 

ing, or may order the bank to prepare and produce, 
within a* time to be specified in the order, certified copies of all such entries, 
accompanied by a further certificate that no other entries are to be found 
in the books of the bank relevant to the matters in issue in such proceed- 
ing, and such further certificate shall be dated and subscribed in manner 
hereinbe^pre directed in reference to certified copies. 

(2) An order under this or the preceding section may be made 5 
with or without summoning the hank, and shall be served on the* 

bank three clear days (exclusive of bank holidays) before the sayne is to be 
obeyed, unless the Court or Judge shall otherwise direct. 

(3) The bank may, at any time before the time limited for obedience 
to any such order as aforesaid, either offer to produce their books at the 
trial, or give notice of their intention to show cause against such order,, 
and thereupon the same shall not be enforced without further order. 


* (Notes). 

/. — 14 Section 6 . 99 

Inspection— 8. 7, Bankers’ Books Evidence Act of 1879, England. 

• Under S. 7, a Court or Judge may, on the application of any party to a legal 1 
proceeding, empower him to inspect and take copies of entries in the 
accounts either of parties (see Litter v. VarUy , 89 L.T.J. 983) or 
Strangers (provided such entries would have been admissible inevidenoe 
prior to the Aot, Howard v. Beall , 33 Q.B.D. 1. ; South 8 traffor dehire 
Co. v. Ebsmith k (1895), 2 Q.B. 669 ; M'Qorman v. Kiemne , 85 Ir. L. 
T.R ; but see Pollock v. Garle , (1S98), 1 Ch. 1, in which theaG.A/refused 
to make snob an order in the case of third persons who were neithef 
actual nor constructive parties in the Case, $,g. t as to the bank: 
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/. — “ Section 6 1 ’*— ( Concluded) » 

balance of a Company in an action against one of its directors for 
inducin g a purchase of its shares by alleged misrepresentation as to 
such balance ) . ® 

And even in the case of Banks in Scotland and Ireland (Kissam v. Link , 1896, 
1 Q.B. 574), for the purpose of the proceedings (S. 7 ; see Parnell v. 
Wood, 189‘2, P. 137 ; Fitzpatrick v. M' Donald, 30 L.R.I. 249 ; Perry 
v. Phosphor Co., 71 L.T. 854) ; but not for ulterior purposes/ e.g., to 
support a libel stating that the plaintiff was a man of no means 
( Emmotv . Star Newspaper Co., 62 L.J.Q.B. 77) {Ibid.) # T 
Such order must, unless otherwise directed, be served upon the bank three 
clear days (exclusive of Sundays and bank holidays) before it is to be 
obeyed. (Ibid.) U 

The Court may make the order ex parte, but tho power should be exercised 
with care ; it may also be made without any affidavi^m support of 
the application — e.g., where the materiality of the entries appears»by 
c the pleadings, but the inspection should be limited to the petiod covered 
by the matters in dispute {Arnott v. Hayes, 36 Ch.D. 731.) {Ibid.) Y 

2 . — “ Para. I." 

Para. 1— Scope. • • 

This provision is not intended to give a right of discovery against third parties 
who have nothing to do with the litigation. Pollock v. Qarle, [1998], 
1 Ch. 1. . * 


3,— ** Any party.” 


Scope of section. 

This section which corresponds with the first part of Bankers’ Books Evidence 
Act, 1879, in England, oontempbites any party to a legal proceeding 
making the application. 5 Bom. L.R. 865 (867). • X 


4.—" To inspect.” 

Right to inspect*. c 

' (ft)^It may be that the Legislature intended to recognize the right to inspect 
publio documents generally for all persons, who can show that they 
have an interest, for the protection of which it is necessary that 
liberty to inspect such documents should be given. 20 M. 189 (196) 
(F.B.) ; 31 <3. 284 (293). Y 

(b) In Mutter v. The Eastern and Midlands Railioay Company (1888), L.R. 
38 Ch, D; 92, 106, referred to by the Full Bench in the Madras case, 
Lord Justice Lindley made the following remarks : “When the 'right 
to inspect and take a copy is expressly conferred by Statute, the 
limit of the right depends on the true construction of the Statute. 
When the right to inspect and take a p6py is not expressly conferred, 
the extent of such right depends on the interest which the applicant 
has in whfvt lie wants to copy, and what is reasonably necessary for 
the protection of such interest. The common law right to ^inspect 
and take copies of public documents is limited by this principle, as is 
shown by the judgment in Rex v. Justice of Staffordshire , (1837), 6 
Ad., and E. 84, 99, 101.” See 310. 284 (293). Z 

: v <c) For persons interested “every officer appointed by law to keep orders ought? 

to deftm himself a trustee” for the purpose of the production of such 
documents. Per Lord Denman , C.J., ip Rex v, Justice of Stafford - 
shire, 6 Ad. and E. 89, 101 {Ibid.) . A 
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, J.-'Mo order.... be made .' 9 • 

•Books of bank— Inspection— When notice necessary before Order. 

* (a) Where a party desires an order under this section on his own behalf the 
Court ought to grant it ex parte. {Ibid.) • B 

(b) But where he applies Against the other party the Court ought not to make 

the order without notice to that other party, (Ibid.) C 

(c) Where however the Court is not satisfied that the application is not for tl$ 
purpose of obtaining inspection beyond what is allowed •under the 
ordinary procedure, the Court ought to refuse the application under 

this section. (Ibid.) • D 

• 

The costs of any application to the Court or a Judge under or 
for the purposes of this Act, and the costs of anything 
done or to be done under an order of the Court or a 
Jud§e made finder or for the purposes of this Act, shall be in the discretion 
of She Coiy't or Judge, who may further order such costs pr any part 
thereof to be paid to any party by the bank if they have been incurred in 
consequence of any fault or improper delay on the part of the bank. 

(2) «Any order made under this section for tho payment of costs to or 
by a bank may bo enforced as if the hank were a party to the proceeding. 

• (3j ^Any order under this section awarding costs may, on application 

to any Court of Civil Judicature designated in the order, be executed by 
such Court as if the order wore a decree for money passed by itself : 

Provided that nothing in this sub-section shall be construed to 
derogate from any gower which'the Court or Judge making the order may 
possess for the enforcement of its or his directions with respect to the- 
payment of costs. 


7. (1) 

Costs. 
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EJpr further Acts, see also the first Schedule to Act II of 1886, infra. 


1886 


II 


Income-tax 


Rep. in part, Act XII of 1891 
VI of 1902. 

Amended, Act XI of 1903. 


• ■ 

An Act 1 for imposing a tax on income derived from sources other 


than agriculture. 

• Whereas it is expedient to impose a tax on income derivod from 
sources other than agriculture ; It is hereby enacted as follows 


( Notes). 

(1) Short title. 

The 11 Indian Income 'Tax Aot 4 ” 1886 -See the Indian Short Titlos Act* 1897 
(XV of 1897). k 

(2) Legislative Papers. 

For statement of objects and reasons, sea Gazette of India, 1880, Pt. V, p. 33. 

For Report of the Select Gommittoe, see Gazette of India, Pt. IV, p. 41. 

For Proceedings in Counoil, see Gazette of India, Supplement, pp. 45, 179 and 
214. . B 

(3) Rutanof Government of India. 

For consolidated rules mado under the powers conferred by the Act, see Gazotte 
of India, 1890, Pt. I, p. 409 ; Gen. R. and O. G 

^4) Object of the Act. 

The *Act is built on the foundations laid some years previously for the License 
Tax Act, and is (lot an introduction, but an cnl&rgement, exten- 
sion, and equalisation of direct taxation. Colvin’s speech in intro- 
, duoing the Income Tax Bill. D 

12— A 
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I.— “ Act ’’—(Concluded). 

(5) Scope ot the Act. 

Now, the Income-tax Aot declares that it is an Act intended to impose a tax 

* on income derived from sources other than agriculture. 6 C.W.N. 

128 (130) = 28 C. 637. E 

Under the License Tax Acts only profits derived from trades, dealings and 
industries were taxed , but under the Income Tax Act all sources of 
income excepting agriculture and operations subsidiary thereto and 
certain other sources of income specified in 3. 5 are taxable. 

(6) Construction of the Act. 

It may be taken as a well settled rule of law, that the subject is not to bo 
taxed, unless the language of tho Stiituto clearly imposes the obliga- 
^ tion, and in a case of reasonable doubt, the construction* most beni- 

ficial to the subject is to bo adopted. 34 0. 257 (268)* 5 C.L.JP148 
, (156). " p 

Per Lord Russel , C. J. — The duty of the Court is to give effect to the intention 
of the Legislature, and that intention is to bo gathered from the 
* language employed ; but when once it jls ascertained, it is ngt open to 
the Court to narrow or whittle down the operation of the Act by 
considerations of hardship or business convenience or the like. 
Attorney-General v. Carlton Bank (1899) 2 Q.B. 158 (164), referred in 
34 C. 257- c g 

Per Lord Cairns The rule means little more than this, that inasmuch as 
there was not any a friori liability in a subject to pay any particular 
tax, nor any antecedent relationship between the tax-payer and the 
taxing authority, no reasoning foundod on an/supposed relationship 
of the tax-payor and the taxing authority, could be brought to bear 
upon the construction of the Act, and, therefore, tho tax payer had a 
right to stand upon the literal construction of the words used, whatever 

* might bo the consequences. Pryce v. Monmouthshire CanalandrRy. 

Cos., (1879) 4 A.C. 197 (202), referred in 34 C. 257. H 

Per Lord Cairns : — A Taxing Act must bo construed strictly. There must be 
words to impose the tax, and if words are not found which impose the 
tax, it would not be imposed. Cox v. Rabbits (1878) 3 A. C. 473 (478) 
referred in 34 C. 267. w j 

Per Lord Halsbury In construing Act which professes to impose a charge 
we have no governing principlo of the Act to look at ; we have simply 
to go on the Act itself to see whether the duty claimed is that which 
the Legislature has enacted. It is necessary to state, however, 
that this rule, while valuable as a caution, cannot be taken as sub- 
stantially varying the ordinary rules for construing all statutes. Lord 
Advocate v. Fleming (1897) A.C. 145 (152) referred in 34 C. 257. J 

(7) Machinery of asiessment and appeal. 

The machinery of assessment and appeal provided by the Licensing Act har 
been retained as far as possible, so a& to minimise, where it cannot be 
wholly avoided, the chances of inquisitorial or vexatious proceedings. 
Colvin's speech in introducing the Bill. g 
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CHAPTER I. 

Preliminary. 

1 . (1) This Act extends 1 to the whole of British India a , and applies 

. . . also, within the dominions of Princes and States in 

i Extent and com- T . ... . . __ _ _ . _ . . 

mencement. India in alliance with Her Majesty, to British subjects 

in those dominions who are in the service of the Go 
vernment flf India or of a local authority established in the exeroise of the 
powers of the Governor General in Council in that behalf ; and 

(2) It shall corfte into force on the first day of April, 1886. 

(3) [Rep, by the Repealing and Amending Act , 1891 (XII of 1891,)] 

(Notes). 

I.—" Extends.” 

Places to which the Act is extended. 

Act II of 1886 has boon declared in force in the Santhal Parganas by the San- 
thal Parganas Settlement Regulation, (III of 1872), 8. 3, as amended 
by tho Santhal Parganas Justice and Laws Regulation, 1899 (III of 
1899). * 

Tho Act has beon previously extendod to thoso Parganas under 8. 5 of Sche- 
duled Districts Act, 1874 (XLV of 1874), Gazette of India, 1826, Pt. I, 
p. 974. 

It has also beon declared in force in Upper Burma (except tho Shan States) by 
the Burma Laws Act, 1898 (XIII of 1898), S. 4 and Sch. I. L-N 

2,—“BriUsh t India.” 

Statute 21 and 22 Yic.? C. 106. 

“ British India ” moans the tsrritories for tho time being vested in her Majesty 
9 # by the statute 21 and 22 Victoria 106, Act XII of 1891, Schedule I. 0 

^2. On and from the day on which this Act comes into fbroe the 
enactments specified in the first schedule to this Act 

Repeal. 

shall be repealed, except as to fees payable and other 
sums due under those enactments and the mode of recovering the same. 

s 3. In tips Act, unless there is something repug- 

nant in the subject or context, — 

(1) “ local authority means any municipal committee, district 
board, body of port commissioners or other authority legally entitled to, or 
entrusted by the Government with, the control or management of any 
municipal or local fund. , 

(2tf “ company ” means an association oarrying on business in British 
India, whose stock or funds is or are divided into shares and transferable, 
whether the company is incorporated or not, and whether its principal' 
•place of business is situate in British India or not : 

* (3) “prescribed" means* prescribed by the Governor General in 

Council by notification it^ the Gazette of India, or by the Governor Gene- 
ral in Council or a Local Government by rules made undgr this Act ; 
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*" (4) 11 salary ” t includes allowances, fees, commissions, perquisites 
or profits received, in lieu of or in addition to a fixed salary, in respect of 
an office or employment of profit ; but, subject to any rules which may be 
prescribed in this behalf, it does not include travelling, tentage, horse or 
sumptuary allowance, or any other allowance granted to meet specific 
expenditure : 

(5) income ” means income and profits accruing and £ri£ing or 
received in British India, and includes, in the case of a British subject 
within the dominions of a Prirfce or State in India ip alliance with Her 
Majesty, any salary, annuity, pension or gratuity payable to that subject 
by the Government or by a local authority established in the exercise of 
the powers of the Governer General in Council in that behalf : • 

ffi) M Magistrate ” means a Presidency Magistrate or a^agistr&teof 
the first or second class : • 

(7) 14 person ” includes a fitfm and a Hindu undivided family : 

(8) 14 defaulter ” includes a company or firm making default under 

this Act : * c 

2 (9) 44 Collector ” means the chief officer in charge of the revenue-ad- 
ministration of a district, and, in a presidency-town, any officer whom the 
Local Government, by notification in the Official Gazette, may, by name 
or by virtue of his office, appoint to be a Collector for the purposes of this 
Act ; in the case of a company or firm, it means the Collector, as here de- 
fined, of the district or presidency -town* in which its principal place of 
business in British India is situate ; and, in the case of any otlfer person 
ohargeable under this Act, it means the Collector, defined as aforesaid, of 
the District or the presidency-town in which the person has his residence. 

HOT “ principal officer,” used with reference to a local authority 
or a company or any other public body or association not being a local 
authority or company, means — 

(a) the secretary, treasurer, manager or agent of the authority, 
company, body or association ; or, 

(&) any person connected with the authority, company, body or 
association upon whom the Collector has oaused a notice to be 
served of his intention of treating him as the principal officer 
thereof and ; 

(11) 41 Part M meahs a Part of the second schedule to this Act. 

i 

(Notea). 

i.—“ SaUry.” 

(1) Salary— Money used by SaJJadanaahln for his maintenance. fi 

TJhe money tohioh a saijadanashin appropriates out, of the Khankak income, 
for his own maintenanoe, is not a salary or remuneration for his ser- 
vjees within the meaning of this olauBe, 7 0.647. c P 
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i.— "Salary ** — (Concluded). 

t2) Tentage allowance, whether salary. 

# The tentage allowance included in the pay and the Indian allowances of an 
officer in military employ under Art. 748 of the Army Regulations, 
India, Vol. I, Pt. I shall be deemed to bo salary, unless the officer 
has provided and has in his possession the camp equipage of his 
rank in a serviceable condition, See Appendix A. ^ 

(3) Horae allowance— Salary. • 

The horse allowance shown as included in the consolidated or staff pay of the 
^ several appointments specified in«Art. 91 of the Army Regulations, 
India,* Vol. I. Pt. I. shall bo deemed to be salary, unless the officer 
has provided and actually maintains the number of bona fide oharges 
" prescribed for his rank. See Appendix A. R 

• • 2. — M Section 3 (9 ). 99 

Political Officers Invested with powers of Collector. 

For a list of Political Officers invested with fcho powers of Collector for the 
purposes of this Act, see Appendix A. S 

CHAPTER II. 

Liability to Tax. 

4. Subject to the exceptions mentioned in the next following section, 
there shall be paid, in the year beginning with the first 
day of April 1886, and in each subsequent year, to the 
credit of the Government of India, or as the Governor 
General in Cpuncil directs, in respeot of the sources of income 1 specified 
in the first column of the seccmd schedule to this Act, a tax at the rate 
specified id that behalf in the second column of that schedule. 


Incomes* liable to 
the tax. 


(Notea). 

General. 

(1) Income-tax, nature of— Road cobb. 

The income-tax is a tax imposed by the Legislature of the Government of 
India upon all the people of India whose incomes exceed a certain 
amount. It forms part of the financial system of India, and is levied, 
mainly, if not entirely, for the purpose of all India, The subject- 
matter of the tax is a man’s annual incoine from whatever source 
derived, and is levied upon what actually comes into his hands as 
inoome and not upon the value of his property. But the Road oess 
under Bengal Aot X of 1371 is levied by a local Legislature. It is not 
a tax upon inoome, but is a tax upon immovable property, assessed 
upon the annual value of the property, 4 JC. 576 (580), T 

(2| Double taxation-— Income-tax and oesies. 

(a) Courts always look with disfavour upon double taxation, and statutes will 
be construed, if possible, so as to avoid double taxes. When legislative 
intent ie clear and unmistakeable, effect must be given to the 
statutory provisions on the subject. The question of double taxation 
is one of expediency for the consideration of legislature ; # it cannot 
be affirmed as a matter of course that double taxation is forbidden. 

MQ.wlC&J.MWb . V 
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General— (Concluded)- 

(b) It cannot be affirmed, as a general proposition, that the liability to pay 

income-tax carries with it, as a necessary consequence, exemption 
from road and works cesses. 35 C. 82 (F.B.) = 11 G.W.N. 1053 = 6 
C.L.J. 342. Y 

(c) Lands from which profits subject to inoome~tax are derived are not assessed 

with road cess tax except when such land is used for agricultural 
purposes. 28 0. 637 = 6 G.W.N. 128. * W 

I.— " Income,” 

(1) Term “ income ” defined. 

The term “ income ” is defined in the Oxford Dictionary, Vol, Vr p. 162, to 
be “ that which comes in as the periodical produco pf one’s work, 
business, lands, or investments, considered in reference to its amount, 
and commonly expressed in terms of money ; annual or periodical 
% receipts accruing to a person or corporation. 34 G. 257 C.L.J. 148 
(172). * X 

(2) Income — Principal debt repayable by periodical instalments. 

Whero a principal debt is made repayable by periodical instalments, none of 
the instalments, is chargeable with income-tax ; where, therefore, the 
purchase money of an estate is made, payable by periodical instalments, 
although oacli instalment may in substance, pirtially cohsist of in- 
- terest : the periodical instalments are not liable to be assessed with 
income tax. Foley v. Fletcher (1858), 3 H. and N. 769 referrred in 34 
C. 267. Y 

■ • 

(3) Income— Annuity representing capital. • , 

* 

Where the Secretary of State had power to contract by purchase a railway, 
paying for the purchase, the full value of all the shares of tfie com- 
pany, with the option of paying, instead of a gross sum, an annuity 
for a term of years, each instalment of the annuity representing in 
substance an instalment of the purchase money, and interest on the 
amount of the purchase money unpaid, held t that as oapital could not 
be taxed as income, inoome tax was not payable upon that part of the 
annuity which essentially represented capital. Secretary of State v. 
Scoble. (1903) A.G. 299 referred in 34 C. 257. Z 

(4) Mineral lease, Nature of. 

(а) Although a mineral lease, whon properly considered, is really a sale out and 

out of a portion pf the land, that does not justify the inferenoe that 
no income tax should be imposed on the rent reserved in the mineral 
lease. I^ord Blackburn in Coltness Iron Co. v. Black (1881), 6 A.C. 
315 (835) referred in 34 0 . 257. A 

(б) The occupation of mine is only valuable by removal of portions of the soil, 

and whether the occupation is paid for in money or in kind-*is fixed 
beforehand by contract or measurod afterwards by the aotual produce 
-~it is equally in substance a rent, inasmuch as it is the compensation 
which the occupier pays the landlord for the species of oooupation 
which the oontraot between them allow#. Reg v. Westbrook and Beg 
V Everist (1847), 10 Q«B. 178=74 R.R. 248, referred in,34 0. 259. B 
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1 . — M income " — {Concluded)* • 

ft) Income— Royalty from mines. 

ja) The word 41 income “ is as large a word as can be used to denote a person’s 
receipts and it is wide enough to inolude royalty received iron mine. 
Sir George Jessel in re Huggins (1882) : 51 L.J. Ch. 398, referred in 
34 0. 257. 0 

(b) Money received as royalty from a mine is “ income,” and distributable as 

• such, and not as a part of tho corpus of the estate, because (pyalty is* 
the most appropriate word to apply to rental based on the quantity of 
coal or other mineral that is or may be taken from a mine. Haynolda 
v. Hamia (1893) 55 Fed. Rep. 783 (800), referred in 34 C. 257. 0 

(c) As tho term “ income ” as usod in this section is comprehensive enongh to 

include a royalty recoived by an owner on the ooal raisod in the mines 
and is not exempted from the operation of S. 4 by reasons of the 
•exceptions specified in S. 5 of the Act, and, as income, it is liable to 
* be assessed with inconio-tax. 34 C. 257 = 5 C.L.J. 148. E 

( d ) llie term “ income ” includes a sum accruing as royalty undo! an oil lease 

of land, granted in consideration of a royalty of part of the' oil. In 
re Woodburn's Estate 11881) 138 P.C. GOG = 21 Am. St. Rep. 932 
referred in 34 O 257. 


(6) Sajjadanashin of Sasseram khankah , whether liable to income-tax. F 

• The Sajjadanashin of Sasseram Khankah is not assessable with income-tax 
* under the provisions of this section, in respect of such moneys as he 
derives from tho properties appertaining to Khankah for the purpose of 
his own maintenance and tho maintenance of his family, tho money 
that he appropriates, out of the Khankah income, for such purpose, 
not being a “salary* or remuneration for his servicos within the 
• meaning of S. 3 of tho Act. 27 C. 674. 0 


Exceptions. 


5. (1) Nothing in section 4 shall render liable to 
the tax — 


' (a) any rent or revenue derived from land which ia used for agri- 
cultural purpose 1 and is either assessed to land -revenue or 
subject to a local rate assessed and collected by officials of the 
Government, as such ; or 


{b) any income derived from — 

(i) agriculture , 2 or 

(ii) tho performance by a cultivator or receiver of rent-in-kind of 

any process ordinarily employed by a cultivator or receiver 
of rent-in-kind to render the produce raisod or received by 
• him fit to be taken to market, or 

(iii) the sale by a cultivator or receiver of ront-in-kind of the/ 
i produco raised or received by him , 3 when he does not keep:: 

a shop or stall for the sale of such produce or 
He) # any building owned and occupied by the receiver of the rent 
or revenue of any such land as is referred to in clause* (a), or 
J)y the cultivator, or the receiver of rent-in-kipd, of any land 
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with respeot to which or the produce whereof any operation^ 
mentioned in clause (6) is carried on : 

Provided that the building is on or in the immediate Vtcinity 
of the land and is a building which the receiver of the rent or 
revenue, of the cultivator or the receiver of the rent-in -kind 
% by reason of his connection with the land, requires as a 
d dwelling-house, or as a store-house, factory or <oth’er out- 
building; or 

(d) any profits of a shipping company incorporated or fegistered 

out of British India having its principal place of business 
out of India and its ships ordinarily engaged in seagoing 
traffic out of Indian waters ; or c 

(e) any income derived from property solely employed for religious 

or public charitable purposes 5 ; or « 

(/) any income which a person enjoys as a member of a company ' 
or of a firm or of a Hindu undivided family when the company 
or the firm or the family is liable to the tax ; or, « 


Ho) subjeot to any conditions and restrictions which may be pre- 
scribed in this behalf, suoh portion, not exceeding one-sixth, «of 
the income in respect where of a person would, but for this ex- 
ception, be chargeable under this Act, as is deducted from the 
salary of the person under the authority or with the permis- 
sion of the Government for the purpose of securing a deferred 
annuity to him or a provision to his wife or ohildreh after his 
death or is paid by the person to an insurance company in 
respect of an insurance or deferrod annuity 7 on his ovfndife 
* or on the life of his wife ; or f 

(h) any interest on stock-notes ; or 

(*) the salary of any officer, warrant-officer, non-commissioned 
officer of private of Her Majesty’s Forces or of Her Majesty’s 
Indian Forces 8 who is not in an employment which, accord- 
ing to the ordinary practice* is held indifferently by military 
persons and civilians, and whose salary does not exceed five 
hundred rupees per mensem ; or 

O') any person whose income from all sources is less than [one 
thousand] rupees per annum. 

0 (2) An officer or servant is nob exempt from taxation under*jhis Act 
by reason only of the income of his employer being exempt therefrom 
under this section* 

(Notes). 

Legislative change. 

* ^hc words 4% one thousand" in S. 5 (1) (/) ^ere substituted for five “hundred 
by the Indian Income Tax (Amendrryant) Act. 1908 (XI of 1903), 
% 9 («. . H 
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!• — “ Land which la used for agricultural purposes,'’ 
•Profit b of mela. 


» The land on which a mela is hold, is no doubt land used for purposes of agrioul- 
turo, when it is not being used for the purposes of the but 

when it is being used for the purposos of the mela % it is not being 
used for the agricultural purposes and therefore the profits of the 
mela are not incomes which would be exempted from ineomc-tax 
• # undor S. G of Act II of 1886. 6 C.W.N. 128-= 28 C. 637. , I 


(1) Exemption. 


2.—“ Agriculture, 99 


This section exempts from the liability to the tax, incomes derived from 
agriculture or operations connected with agriculture. 6 C.W.N. 128 
• =28 0.637. J 


( 2 ) Sajjadamfshin of Sasseram Khankah , whether liable to be assessed with 
’income-tax. 

See 27 C. 674, under S. 4, supra. K 


3 , — M Sale — him, 99 
Scope of Clause (1) (A) (iii). * 

It may be argued with some plausibility, that this clause must have boon 

m introduced, because the general words used in 8. 4 aro wide enough 

• to embrace incomes derived from the sale of the produce or part of 

the soil. It is not necessary, however, to draw any such inference 
from the clause in question, bccauso it is quite possible that the 
clause may have been put under tho influence of excessive caution, 
and it is not safe t® draw afty inference from what may bo a supor- 
• fluous* provision. 34 C. 267 -=5 C.L.J. 148 (173). L 

4.— •‘Section (S) (/) (c). 99 

r> ■» 

Principle of exemption. 

This clause exempts from liability to the. tax tho whole of the annual value of 
buildings which landholders and agriculturists own and occupy on, 
or in the immediate neighbourhood of, tho land thoy hold and 
cultivate, and which are nocessary to them in the exercise of their 
vocation as landholders and agriculturists. Thus, while a land- 
holder will be exempt from the tax in respect of the annual value 
of the homestead (if any) appurtenant to his land, he will bo 
* assessable in tespoct of any other house he may own and occupy. 

Report of the Select Committee. M 


S. — “ Solely employed tor religious or public charitable purposes 


(1) Scops of the clause— Educational endowments. » 

\his clause is based on a similar clause in Act VIII of 1872. The exception 
is sufficient to cover educational endowments, and does not, as has 
* been suggested, open a door to the evasion of the Act by colorable 

gifts to idols or any like devise. Report of the Select Committee. N 

(2) SaJJadanasbln of Sasseram Khankah , whether liable, to be assessed with 
income tax. 


See, under S. 4, supra , 27 C. 674, 
13— B 


A 


0 
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c 8.— “Solely employed tot religious or public charitable purposes " 

— (Concluded). 

(3) Claim for exemption— Certificate. # 

Any claim under this sub-section to exemption from the levy of the tax on 
the interest of securities employed solely for roligious or public 
charitable purposes, within the meaniug of the clause, must be 
supported by a certificate from the Collector, which shall be in Form 
D. See Appendix A. • * 


6 -“Section (5) (I) (*)." 

(1) Clause based on the English Lavf. • ® 

This clauso, excepting from liability to the tax any portion, not exceeding 
one- sixth, of his income, which a person pays either to the Govern- 
ment or to a company in respect, of lifo-insurauce or deferred annuity, 
is based on the English Law. Report of the seloct Committee. ^ Q 

(3) Exemption— Limitation. • 

A olaitn to exemption preferred under the clause on that portion of income 
taxable undor Part l’of the second schedule of the Act which is 
paid as a premium to an Insurance Company shall not be entertained 
if the claim is made aftor the expiration of six months front the last 
day of tho financial yoar during which the premium was paid. See 
Appendix A. R 

7 .—“In respect of an insurance or deferred annuity • 

(1) Deduction for what purposes to be made. 

Tho amounts exempted from tho tax by this clause shall not be deducted 
from income for the purpose of determining whether the inoome is 
liable to the tax, or of dolerminirfg under Pt. I pf the second schedule 
of the Act tho rato at which the tax shall be levied. See Appendix 

A- S 


(3) Premium payable in sterling- Deduction. • * 

When a deduction is mado from the amount of salary, pension, or annuity 
liable to assessment on account of paymont made to a Life Insurance 
Company,' the sum doducted shall, if the premium is payable in 
sterling, be the actual cost of remittance as stated by the assessoo ; 
or, if the assessec is unable to state such actual cost, the equivalent 
in rupees of the sterling paymont calculated at the official rate of 
exchange for the year in which \he deduction is made. See Appendix 
A. | 


(3) Deduction on amount of insurance— Proof. 

A deduction, suoh as is mentioned above, must bo supported either— 

(1) by the original receipt of the Insurance Company ; or (3) in tho case of a 
deduction # claimed by a servant of the Government or of a local 
authority by a copy of the same presented, together v^jth the 
original, to the officer who pays the salary, pension, or annuity, and 
attested by that officer, who should, after such attestation, return 
the original ; or 

M) by a duplicate receipt given by the Insurance Oompanv ; or 
. W) by a certificate ol payment given by the insurance Company. * 

, W 08869 U)< I s ) 8nd tho receipt or certificate should be returned as soon 

as the laot at payment is admitted in tbS due course of audit. 
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7 — “ In respect of an Insurance ro deterred annuity”— (Concluded). • 

Where the Collector is satisfied that none of the above prescribed documents 
can be produced without an amount of delay, expense, or inconvenience 
which, under the circumstances of the case, would be unreasonable, be 
may aooept suoh other proof of payment of the premium as he may 
deem sufficient. See Appendix A* U 


“ Her Majesty 's Indian Forces. ” # 

Indian Harfae service. # 

Officer and men of the Indian Marine service shall not, for the purposes of this 
claus^ be treated as belonging to Her Majesty’s Indian forces. Bee 
Appendix A. Y 


Scope. 


9.—“ Sub-section 2 

This sub-section makes it clear that a salaried manager of land is not exempt 
from the tax by » reason only of the income of his employer being 
• exempt therefrom. Report of the Soloot Committee. # W 


6. The Governor General in Counoil may, by notification 1 in the 
p o m ke ^ azefcfce I n di a » exempt from liability to the tax the 
exemptions. whole or any part of the income of any class or tribe, 

or of any persons residing in any specified area, and 
rimy, by # a like notification, revoke the exemption. 

(Note). 

I.— " Notification/ f 


Consolidated Notification. 


For the consolidated notification as \>o exemptions from tax and assessment 
Under the Act issued under this section and S. 38, see Gen- R. and O. 
and Gazette of India, 1907, Pt. I, p. 311. Appendix A. X 


CHAPTER III. 

ASSESSMENT AND COLLECTION. * 

A.— Salaries and Pensions. 

7. In the ease of a person receiving any salary, 1 annuity, person, 
pension or gratuity from the Government, any sum 
Mode of payment payable to him by the Government in respect of the 
meut 8 Offioials V and salary, annuity, pension or gratuity, shall be reduced 
pensioners. by the* amount of the tax to which he is liable under 

Part I in respect thereof. 

(Note). 

, l.— “Salary.” 

Deduotlbn compulsorily made. 

Any Bums such as payments to regimental mess or band funds or the like 
compulsorily stopped from salary by the orders, or the approval, 
of the Government, shall he deducted from the salary previous to 

• assessment. 

A portion of salary withheld in pursuance of an order of a Court is, not* gum 
compulsory stopped from salary within the meaning of this rule.* 

• See Appendix A. 9 1 
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* 8 . (1) In the case of a person receiving any salary, annuity, pension 

or gratuity, from a local authority, the tax to which he 
Morlo of payment \ s liable under Part I shall, at the time of the payment 
Lnd 0a8 ^ioneT n of to him of any of the salary, annuity, pension or gra- 
local authorities. tuity, be deducted therefrom by the officer whose duty 
it is to make the payment, and be paid by that officer 
*within Uae prescribed time to the credit of the Government o f f India * or 
as the Governor General in Council.directs. 

(2) If that officer does n'ot deduct and pay thp tax as required by 

sub-section (1), ho shall, without prejudice to any other consequences 
which he may incur, be deemed to be personally in default in respect of 
the tax. * # 

(3) If, when any payment is made, the tax is from afiy caus# # not 
deducted, i^inay, and on the requisition of the Collector shall* be deduct- 
ed when any salary, annuity, pension or gratuity is subsequently paid to 
the person liable to the tax. 

(4) The power to deduct under this section shall be without pre- 
judice to any other mode of recovery. 

(Notes). t • 

/.—‘Mud be paid — ot the Government of India.” 


(1) Deduction for salary —Time within which amount to be paid to the Government 

ot India. 

The time within which amounts dcducfed from salary, annuity, pension or 
gratuity, paid by a Local Authority under S. 8, f&b-S. (1) of the Act 
must bo paid to the credit of the Government of India, is fixed at one 
week from the date of payment of the salary of pension, annuity, or 
# gratuity. See Appendix A. Z 

(2) Payment to credit of Government— Form. 


The payment to the credit of Government shall be made by remmitting the 
amount to the Collector with a statement giving the following parti- 
culars for each person from whom the tax has been realized : — 

(1) Name 

(2) Period for which tho salary, pension, or annuity has been paid. 

(8) Amount of salary, pension, annuity or gratuity paid. 

(4) Amount of tax. £ 


9. (l) The tax to which a person receiving any salary, annuity, pen- 
sion or gratuity from a company, or from any other 
public body or association not being a local ai^hority 
or oompany, or from a private employer, is liable 
under Part I shall be payable by him at the time when 
any portion of the salary, annuity, pension or gratuity * 
# is paid to him. # • < 

{ 2 ) The Collector may, subject to such conditions as may be prescrib- 
ed, enter into an^arrahgement 1 with any company, or any such body or 


Mode of payment 
in case of servants 
tfnd pensioners of 
companies and pri- 
vate employers. 
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association as aforesaid, or any private employer, with respect bo the ref 
covery on behalf of the Government by the company, body, association or 
employer of the tax to which any person receiving any salary, annuity, 
pension or gratuity from the company, body, association or employer is 
liable under Part I. 

(Mote). 

“ Enter into an arrangement . 99 

Agreement between the Colleotor and companies or private employers— stamp. 

'iho stamp duty payable under the General Stamp Act on agreements made 
under this sub-section has been remitted by the Governor-General. 
(Government of Iadu Notification No. 785, S.R., dated 17th Febru- 
ary, 1899). B 

# 10. Th% principal officer of every local authority, and of every com- 

, , . puny, and of every other public body or association 

Annua) rtf urn by . . . . „ 

principal officer of not being a local authority or company, shall prepare, 

company or associa- and, on 01 - before the fifteenth day of April in each year, 
deliver or cause to bo delivered to the Collector, in the 
prescribed form *» a return in writing showing— 

( ") the name of every person who is receiving at the date of the 
return any salary, annuity or pension, or has received during 
the year ending on that date any gratuity, from the authority, 
company, body or association, as the case may be, and the 
address of every such persgn so far as it is known ; and 
(b) the amotint of the salary, annuity, pension or gratuity, so re- 
ceived by each such person, and the time at which the same 
becomes payable or, in the case of a gratuity, was paid. 

(Note). * 

"In the prescribed form." 

Form of return. 

The return required by thin seotion shall be in form A hereto appended. (See 
Appendix A.) 

The name of any person who is receiving, at the date of the return presoribed 
by the section, a salary, pension, or annuity which does not amount 
to Rs. 300 per annum or has received during the year ending on that 
datea gratuity which does not amount to that sum, need not be shown 
in the return. {Ibid.) C 


• B.— Profits of Companies 

11. The principal officer in British India of every company shall 


, Annual statement 
cjj nett profits. 


prepare, and, on or before the fifteenth day of April 
in each year, deliver or cause to be delivered to the 
Collector, a statement in writing signed by him of the 


nett profits made in British India by the company during the yefcr ending 
on the day on which the company's accounts have been tost made up, or, 
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If the company's accounts have not been made up within the year ending^ 
on the thirty-first day of March in the year immediately preceding that 
for which the assessment is to be made, then of the nett profits se made 
during ttie year ending on the said thirty-first day of March. 

12. (l) If the Collector has reason to believe that a statement deliver- 

ed under section 11 is incorrect or incomplete, he may 

'Power to require caus0 to be served on the principal officer of the com- 
omcers of companies . . t r , 

to produce accounts, pany a notice requiringhiro, on or before a date to be 

therein mefltioned, either # to attend at the Oblleotor's 

office and produce, or to cause to be there produced, for the inspection of 

the Collector, such of the accounts of the company as refer to the year to 

which the statement relates and as are in his possession or powter. 

(2^ On the day specified in the notice, or as soon afterwards as f ipay 

be, the Collector shall, by an order in writing, determine therfimount at 

which the company shall be assessed under Part If, and the time when 

the amount shall be paid, and, subject to the provisions of this Act, that 

amount shall be payable accordingly. • • 

C.— Interest on Securities. 

13. (l) The tax payable under Part III in respect of the interest 1* 

on any of the securities mentioned in that Part shall, 

of ^x d on°inteS G on afc fc * 10 ^ m0 w ^ en an ^ P^ ace where any of the interest is 

securities. paid, be deducted therefrom by the person empowered 

1 to pay the interest, and be paid by that person within 

the prescribed time to the credit of the Government of India or as the 
Governor General in Council directs. 

it .. 

(2) Jf that person does not deduct and pay the tax as required by 
sub-section (1), ho shall, without prejudice to any other consequences 
which ho may incur, be deemed to be personally in default in respect of 
the tax. 

(Notes). 

/.—"Interest.” 

(1) Securities— Interests payable by Government. • 

In the case of securities, the interest on which is payable by the Government of 
India, the amount deducted on account of the tax under this sub- 
section, shall be paid to the oredil of the Government on the same day 
as the payment of interest is made. See Appendix A. j D 

(2) Securities— Interest not payable by Government. 

In the case of securities, the interest on whioh is not payable by the Govern- 
ment of India, the amount so deducted shall be paid to the credit 
of the Government within one week from the date on which interert 
fc » Pbid. The person deducting tbefemount should pay it to the credit 

c # °f the Government by remitting the amount to the Collector, with a 

statement showing the following particulars 
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L—" Interest "—(Concluded), 

(!) Name oi owner. 

(2) Description of security. 

(13) Number of security. 

(4) Date of security, 

(5) Amount of security. 

(6) Poriod for which interest is drawn. 

(1) Amount of interest. # 

(8) Atnount of tax. E 

See Appendix A, * 

• * 

0. — Other Sources of Inoome. 

Ordinary Mode of Assessment and Collection. 


Collator to deter- 
mine persons charge- 
able. • 


14. The Collector shall, from time to time, deter- 
mine 1 what persons are chargeable undor Part IV t 
and the amount at which evory porson so chargeable 
shall be assessed. 


“ Shall /jom time to time determine. " 

(1) Orders of Collector - Privilege. 

The orders of the Collector under this section determining the amount of 
# • income tax payable, arc not privileged documents under 8. 124, Evi- 

dence Act, as they are not communications mado to him. 19 M.L. J. 
268 = 32 M. 62 = 4 M.L.T. 417 = 1 Ind. Cas. 705. F 

(2) Compulsory payment of income-tax payable by another— Contraot Act, Ss. 69 ft 

70. 

# • 

Where, notwithstanding the protest of the plaintiffs that the outstandings of 
a deceased person had not come to them, but had been bequoathed 
# • undor his will to the defendants, the income-tax authorities collect- 

ed assessment from them in respect of that amount, held, that the 
# plaintiffs were not entitled to recover it under 8s. 69 and 70. Contract 

Act, as the Collector had not determined, under this section, that 
the defendants were chargeable under Part IV, or assessed them at any 
^ amount, as it was from the plaintiffs themsolvos that payment was 

demanded, and as it could not be said to have been made by the 
plaintiffs for the defendants, merely because the income tax authori- 
ties ought to have demanded and exacted paymont from the defendants 
instead of the plaintiffs. 3 M.L.T. HI =*31 M. 35. 0 

15. (l) The assessment 1 shall be made upon the income accruing to 

the person during the year ending on the day on which 
Mode of making ^is accounts have been last made up, or, if his accounts 
have not; been made up within the year ending on the 
thirty-first day of March in the year immediately preceding that for which 
ttye assessment is to be made, then upon the income accruing to him 

during the year ending on the said thirty-first day of March. 

• ^ t * 

(2) In the case of a person for the first time becoming ohafgeable 

under Part; IV withift the*year for which the assessments to be made. 
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* or within the year next before that year, assessment shall be made accord- 
ing to an average of his income for such period as the Collector, having 
regard to the circumstances, directs. • 

(Notes). 

** Assessment.” 

•Assessment— Fraction of rupee. 

In calculating the amount of tax payable, the amount duo oil a fraction of a 
rupee shall be neglectech Thus the tax to be realised on a monthly 
salary of Rs. 168-10-8 is Rs. 1-5-2 only. See Appendix Ac- H 

16. (1) The Collector shall in each year prepare a 

List of income* li s fc 0 f the persons chargeable under Part IY whoso 
under two thousand . . . . . • , . 

rupees. annual income does not, m his opinion, amount to 

two thousand rupees, 

(2) The list shall be in the prescribed language or languages 1 , and 
shall state in respect of every such person the following particulars, 
namely : — 

(a) his name, and the source or sources of the income in respect 

of which ho is chargeable ; 

(b) the year or portion of the year for which the tax is to be paid ; 

(c) the place or places, district or districts where the income 

accrues ; 

(d) the amount to be paid ; and 

( e ) the place where, and the person to whom, the amount is to be 

p$id. * 

(3) The list shall be filed in the office of the Collector, with a notifi- 
cation prefixed thereto requiring every person mentioned in the list to 
pay, wfthin sixty days from a date specified in the notification, the 
amount stated in the list as payable by him, or to apply to the Collector, 
within thirty days from that date, to have the assessment reduced or 
cancelled. 

(4) The list so filed shall be open to inspection at all reasonable 
times without any payment. 

(5) The list, or such part or parts thereof as the Collector thinks fitj 
with the notification prefixed thereto, shall be further published in such 
manner as the Local Government may consider to be best adapted for 
giving information to all persons concerned. 

(6) The list to be prepared in each year may be the list of the previ- 
ous year with such amendments as the Collector finds to be necessary. 

(Notes). 

I.— “ /a the prescribed language or languages . ” € 

Liat prescribing language. 

For notification prescribing list of language^ in the Central Provinces, see 
^?.P.R» andO* * I 
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Notice to persons 
with incomes of two 
thousand rupees and 
upwards. 


17. In the case of a person chargeable under Part IV whose annual 
income is, in the Collector's opinion, two thousand 
rupees or upwards, the Collector shall cause a notice, to 
be served on him stating the particulars (a) to (c), both 
inclusive, mentioned in section 16, sub-section (9), and 
requiring him to pay, within sixty days from a date^ 
specified in # the notice, the amount stated thereiu as payable by diim, or 
to apply to the Collector, within thirty days from that date, to have the 
assessment reduced or cancelled. • 

power to modify * 18 ‘ Notwithstanding anything contained in 

ordinary procedure section 16 or section 17, the Local Government may 
in special oases. lxl ake rules* - 


+ («) authorising or directing a Collector in specified cases, or classes 
® oi cases, to include in a list under section 16 any person who 

is liable to be served with a notice under section 17 instead of 
or in addition to serving him with such a notice, and to serve 
9 a notice under aection 17 on any person liable to bo included 
in a list under section 16 instead of or in addition to including 
him in such a list ; 

(bf authorising the Collector in any specified town or place to cause 
a general notice to be published, inviting every person charge- 
able under Part IV to deliver or cause to be delivered to the 
Collector, within a time specified in the notice, a return 2 , in a 
• prescribed form, published with the notice, of his income during 
the year ending on the day on which his accounts have been 
• • last made up, or, if his accounts have not been made up within 
the year ending on the thirty first day of March in the year 
immediately preceding that for which the assessment is to he 
made, then of his income during the year ending on the said 
thirty-first day of March ; 

(c) authorising the Collector in any presidency- town to cause a 
special notice to be sorvod on any person chargeable under 
Part IV, inviting him to deliver or cause to be delivered to thtf 
Collector, within a time specified in the notice, a return in a 
prescribed form, accompanying the notice, of his income com- 
puted in the manner described in clause [W of this sub-section. 

(2) A return delivered under rules made under clause (b) or clause (c) 
of sub-section (1) must state the period during which the income has 
actually accrued ; and there must be added at the foot thereof a declara- 
tion that the income shown in the return is truly estimated on all the 
sources therein mentioned, tbsft it has actually accrued within the period 
therein stated, and that tlys person making the return has no other source 
of. income. • ■ ’ • 


14-0 
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(8) When a Collector authorised in that behalf by rules made un ^®# 
clause (6) or clause (c) of sub-section (1) has caused a notice to be pu i 
shed 0£ served under those rules, ho shall not include any person te w om 
the notice applies in any list made under section 16 or serve a notice on 
him under section 17 until the time specified in the notice published or 
v served under those rules has expired. 

(4)* Buies made under this section shall be published in, the official 

Gazette. 

1 (Notes). 

t.— "Local Government may make rules." 

Rules made by Loeel Governments. 

For rules made by the— • • 

(1) Government of Bombay, see Bom.R. and 0. , # 

(2) Government of Madras, see Mad. R. and 0. • 

(3) Government of United Provinces, see U.P.R. and 0. • 

(4) Chief Commissioner of Assam, 1 >seo Assam Rules Manual. # 

(6) Chief Commissioner, Central Provinces, see C.P.R. and O. 

(6) Chief Commissioner of Coorg, see Coorg District Gazette, J886, Pt. I, 
p. 253, ibid., 1901, Pt. I, p. 169. J 

2.— { " A return." 

(1) Income-tax returns— Certificated copies— Admissibility. • 

Certificated copies of income-tax returns arc not admissible in evidence. 23 
0. 950(P.G.)=*23I.A. 92. K 

(2) Income-tax returns— Evidentiary jalue. 

A return made to Income Tax Officer is not conclusive evidence, against the 
party making it, upon the point of porpetuity of a tenure. 6 W.R. 
252. L 

(8) Income-tax return— Effect of on onus. « , 

Where the executant of a mortgage-deed denies receipt of consideration in a 
suit based upon the mortgage, having, however previously admitted 
receipt thereof, before the Registrar, the burden of proving non-receipt 
of consideration -will not be shifted on to the plaintiff by the mere cir- 
cumstance that tho plaintiff had not mentioned the bond or the in- 
terest accruing thereon in the income-tax returns submitted by him. 
23 C. 950 (P.G.) —23 I. A. 1)2. M 

(4) Petitions to Income Tax Office— Estoppel. 

The petition submitting tho schedule of his ‘income by a petitioner in the 
Income Tax Office, arc admissible as evidence against person submit- 
ting and subscribing it, but is not conclusive. Although a false state- 
ment made in it makes the petitioner amenable to a prosecution for 
giving false evidence, such false statement does not estop the person 
verifying the petition from proving that be made it to evafe the tax 
and that the tact was otherwise than stated in the petition. 34 W.R 
178. H 

19 Every amount specified as payablo in a list or notice .prepared *or 

Tim* and place oi **** 8eCkiotl llS or section 17 shall be paid 

payment. within the time, at the place, and to the person, men- 

* tioned in the list or notice. • 
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Trustees, Agents , Managers and Incapacitated Persons . 

20. A person being the trustee, guardian, curator or committee of any 

Trustees guardians infanfc ’ married woman subjeot to the law of England, 
an<> committees of lunatic or idiot, and having the control of the property 

8ons^>°be Charged r " * n ^ anfc * marr i° ( l woman, lunatic or idiot, whether 

the infant, married woman, lunatic or idiot resides* 
in British India or not, shall, if the infant, married woman, lunatic or 
idiot is chargeable under Part IV, be ’chargeable under that Part in like 
manner and to the same amount as the infant, would be chargeable if he 
were of full age, or the married woman if she were sole, or the lunatic or 

idiot if he were capable of acting for himself. 

• • 


Jl. Any person not resident in British India whether a subject of 
• His Majesty or not, being in receipt, through an agent 

beewSnTames of an y income o^rgeable under Part IV, shall be 
of their agents. chargeable under that Part in the name of tho agent 

in the like manner and to the like amount as he would 
be chargeable if lie were resident in British India and in direct receipt of 
that income. 


(Note). 

/.- 14 Not resident in British India , ” 

Agent of principal not residing In British India— Liability. 

The agent of a yircua company not resident in British India, but in reoeipt, 
* though such agent, of income chargeable under the Aot, is personally 
liable, and S. 23 does not make the liability conditional on having 
# • . the funds of the principal. 22 B. 332. 0 

22. Receivers or managers appointed by any Court in India, the 
Courts of Wards, the Administrators General of 
Bengal, Madras and Bombay, and the Offioial Trustees 
shall be chargeable under Part IV in respect of all 
income officially in their possession or under their 
control which is liable to assessment under that Part. 

23.* When a trustee, guardian, curator, committee 
or agent is, as such, assessed under Part IV, 

or when a receiver or manager appointed as aforesaid, a Court of 
Wards, fin Administrator General or an Official Trustee is assessed 
under that Part in respect of income officially received, 

the person or Court so assessed may, from time to time, out of the 
mpney coming to his or its possession as trustee, guardian, curator, com- 
mittee or agent, or as receiver; manager, Court of Wards, Admimstiptor 
General or Official Trustee, retain so much as is sufficiont to pay the 
fmount of the assessment, # 


Eeoeivers, mana- 
jgprs. Court of Wards, 
Administrators Ge- 
neral and Offioial 
Trustees. 


Power to retain 
duties charged on 
trustees, etc. 
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Occupying Owners. 


24. (1) Whore » building is occupied by its owner lit shall be deemed 

. a source of income within the meaning of tH!s Act, 

Provision for tax on - •** * * ■ ” * 

occupying owners. 


IVU vi A4IWM4V - - • — — 

and, if liable to be assessed under this Act, shall be 
uecAftafid at live-sixths of the gross annual rent at 


which it may reasonably be expected to let, and, in the case of a dwelling- 
house, may be excepted to let unfurnished. • 

(2) ** Owner/* as used in this Section with reference to a building, 
neari s the person who would be entitled to receive Uio rent of the build" 
ng if the building were let to a tenant. 


(Note). 

“ Building is occupied by its owner." c r 

Letting value of house. f * 

The amount to be assoRscd under this sub-section on account of a building # 
occupied by the owner thereof shall not in any case exceed 10 per cent, 
of the aggregate income of the owner derived from all sources. It must 
not, however, bo understood from thft that a maximum of U0 per cent, 
of the aggregate income of the owner is to be assumed in every case 
as equivalent to the letting value of his house. The letting value 
should in all cases be ascertained on the best data available in view 
of the circumstances of the locality in which the house is situated. 
See 'Appendix A. P 

CHAPTER IV. 

Revision op Assessment. . 

* 28. (1) Any person objecting to the amount at 

or^agailist ^ssstws- which he is mossed, or denying his liability to be 
meat unc^r Part IV . assessed, under Part IV may apply by petition to the 
Collector to have the assessment reduced or cancelled. 

(2) The petition shall ordinarily bo presented within the period speci- 
fied in the notification profiled to the list filed under section 16, or in the 
notioe served under section 17, as the case may be. But the Collector 
may receive a petition after tho expiration of that period if he is satisfied 
that tho objector had sufficient cause for not presenting it within that 
period. 

(3) The petition shall, as nearly as circumstances admit, be in the 
form contained in the third schedule to this Act, and the statements con- 
tained in the petition shall be verified by the petitioner or some other 
competent person in the manner required by law for the verification of 
plaints. 

(Mote). 

I.— “Petition." . . * 

<1) Oourt-fee. 

The fees payable under the Court Fees Act on ao application to a Collector or 
fc> any other officer or person exercising all or any of the powers of a 
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/.— 14 Petition 9 ’—(Coj\clwkd)* 

Collector, under this section with respect either to liability to assess- 
ment or to the amount of an assessment, has been limited to one 
anna (Government of India Notification, No. 785, S. R., dlted 17th 
February, 1899) . Q 

(2) Objection to assessment of income tax— False statement— Penal Code, S. 193. 

In determining objections taken under 8. 14, Madras Act III of 1878 ( = 8. 25* 
of the Income Tax Act) to the assessment of income-tax, tlfb Collect- 
or has the same power as«i Civil Court to enforce the attendance of, a 
and to examine, witnesses on oath or affirmation, in order to ascer- 
tain tfie correctness of the fact alleged by tho petitioner. If a false 
statement is made during such enquiry, the maker of it is liable to 
be prosecuted for an offence under 8. 193, Peual Code. 1 Weir 782. R 

Where a person assessed with an income-tax of Rs. 500 objected to the tax on 
the ground that his income was only Rs. 225, withdrew the objection 
when asked to produce the account, but his books, when examined, 
showed that the aocuscd had lent botweon Rs. 5,000 <fc 6,000 to 
various villagers and there was nothing to show the rate of interest, 
held, that, as the accused had failed to prove his allegation that his 
income was n&t moro than Rs. 225, and that as his books showed 
that ho had lent a large sum for interest the usual rate being be- 
tween 12 to 24 per cent, the accused was rightly convicted under 
S. 193. 7P.R. 1870 (Cr.). S 

(3) False statement before Tahsildar. 

A Tahsildar is not an officer competent to receive a petition under 8. 19 of 
Act IX of 18G9, and, therefore, a person making a false statement in 
such a^potifcion cannfit be convicted of perjury. 5 M.H.C.R. 326. T 

’2.—“ Collector 

Collector hearing objections under the section— Revenue Court— Judicial pro- 
teldings— Cr. P.C , 1898, S. 476. 

• The Collector, hearing objections to assessment under tho Income Tax Act is a 
Revenue Court and his proceedings are judicial proceedings so that it 
is competent for him to pass an order under S. 476, Cr. P.C., for the 
proseoutipn of the objector for making a false declaration within the 
, ^.meaning of 8. 25 of the Act. 44 P.R. 1905 (Cr.) = 187 P.L.R. 1905 = 3 
Cr. L.J. 128. U 


26. The Collector shall fix a day and place for the hearing of the 
petition, and on the day and at the place so fixed, or 
on the day and at the place, if any, to which he has 
adjourned the hearing, shall hear the petition and pass 
such ordpr 1 thereon as he thinks it. 


Hearing 

tion. 


of peti- 


(Note). 

/.-“Order.” 

Orders of Collector-Privilege. 

The orders of the Collector under this section determining the amount of the 
income-tax are # not privileged docuusents under 8. 124, *Evi- 
dence Aot, as they are not communications made to him, 19 M.L.J. 
« 263=32 M. 62=4 M.L.T. 317 = 1 Ind. Cas. 705. » V 



; 
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27. Subject; to the control of the Local Government, the Commis- 

sioner of the Division, on the petition of any person* 
mindonwb for °revT. deeming aggrieved by an order under #eo. 12 

sion. sub-section (2), or section 26 shall, if the amount 

of the assessment to which the petition relates is two 
hundred and fifty rupees or upwards, and may in his discretion if the 
amount of the assessment is less than two hundred and fifty rupees, call 
for the record of the oase, and pass such order thereon as he thinks fit. 

28. The Collector or Combi issioner may, for the^purpose of* enabling 

_ him to determine how the petitioner or the company 

Power to summon . , . . , ,, , , , 

witnesses, etc. which he represents should be assessed, summon and 

enforce the attendance of witnesses and oempel them 
to give evidence, and compel the production of documents *, b^ the 
iow °Act^V 9ftine mean 8’ aQ d. as ^ ar aR possible, in the same manner, as js provided 
! 1908). in the case of a Civil Court by the Code of Civil Procedure : • 

Provided that the Collector or Commissioner shall not call for any 
evidence except at the instance of the petitioner or in order to ascertain 
the correctness of facts alleged by him. 

(Note). 

“ Documents , 9 9 

Document! produced before Collector— Privilege— Evidence Act, 8. 124. 

Seeing that under S. 28 of the Jncome-Tax Aot, the Colleotor can compel the 
). production of documents and enforce*the attendance of witnesses, it is 

difficult to say that documents produced or statements made under 
process of law cau be said to be made in official confidence. They 
have to be made even if, in fact, no confidence is reposed «in« the 
official by the person who makes the statement. 19 M.L J. 268 = 

32 M. 62=4 M.L.T. 317 = 1 Ind. Cas. 70fi. 1 W 


CHAPTER V. 

Recovery of Arrears of Tax. 

29. The tax chargeable under this Act shall be payable at the time 
appointed in that behalf in or under this Act, or, if a 
Tax when payable, time is not so appointed, then on the first day of June 
in each year. 


80 (1) In any case of default under this Act the Collector, in his 

Mode and* time of < ^^ &cre ^ on ’ may recover a sum not exceeding double 
recovery. 5*f the amount of the tax either as if it were an asre&r of 

land-revenue or by any process enforceable for the 
recovery of an arrear of any municipal tax or local rate imposed under 
any enactment for the time being in force in any part of the territories* 
administered by the LqjaPGovernment to* which he is subordinate, or 
may pass an order that a Bum not exceeding double that amount shall be 
recovered from £he defaulter ; « 
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§ Provided tljat where a person has presented a petition under section* 

25, such sum shall not be recoverable from him unless, within thirty days 
from the passing of the order on the petition, he fails to pay the amount, 
if any, required by that order. * 

(2) The Local Government may direct by what authority any powers 
or duties incident under any such enactment as aforesaid to the enforce; 
ment of any process for the reoovery of a municipal tax or local Ate shall 

. be exercised or performed when that process is employed under sub-seo- 
tion (l) for the recovery of the tax chargeable under this Act. 

(3) An order passed by the Collector under sub-section (1) shall have 
the .force o[ a decree of a Civil Court in a suit in whioh the Government 
is tt^ plaintifj and the defaulter is the defendant ; and the order may be 
enforced in manner provided by the Code of Civil Procedure for the XIV of 1883 

t enforcement of decrees for money ; and the procedure under the said Court ^of'ioos) ^ 
in respect of the following matters, namely,— 

(а) |ales in execution pf decrees, 

(б) arrest in execution of decrees for money, 

* (c) execution of decrees by imprisonment, 

(d) claims to attached property, and 

(c) execution of decrees out of the jurisdiction of tho Courts by whioh 
they were passed. . • 

• • 

shall apply to every execution issued for levying the sum mentioned in 
the order; save that all the powers and duties conferred and imposed by 
the said Code upon the Court shall be exercised and discharged by the 
Collector by whom the order has been made or to whom a copy thereof 
has been sent for execution according to the provisions of the said Code, 
sections 223 and 221. 

(4) The Local Government may direct with respect to any specified 
area, that the tax chargeable under this Act shall be recovered therein 
with, and as an addition to, any municipal tax or local rate by tho same 
person and in the samo mannoras the municipal tax or local rate is recovered. 

(5) No proceedings for the recovery of any sum payable under this ' 

Act shall be commenced after the expiration of three months from the 
last dayjbf the year in respect of which the sura is payable 2 * 

(Notes). 

, General. 

(It Scope. • # , # 

This section provides for the continuance of thelummary process of recovery 
described in*S. 24 of the Bengal License Act: 1880. Report of the 
• * Select Committee. * 
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* General— (Concluded). 

(2) Effeot of the section. 

This section has not the effect of converting income-tax into an arreag of land 
revenue due in respect of the land which may be brought to sale for 
realization of the income-tax, but its effect is simply to extend the 
procedure proscribed by (Madras) Act II of 1964 and (India) Aot I of 
1800 to the recovery of arrears of income tax. 26 M. 230 (233) = 12 
M.L.J. 368. . X 

c 

/.-“ May direct." 

Rules made under this clause— Bombay. # • 

For rules by the Government of Bombay as to the mode of recovering the tax on 
vehicles and animals plying for hire in Bombay, see Bom. R. and O. Y 

2 *— 14 No proceeding . . . .payable, 99 • 

(1) Scope of the clause. • 

The section is more restrictive on the revenue authorities than the corres- 
* ponding section of the Bengal License Act, 1880; and less so than the 
corresponding section of the Northern India License Act, 1878. 
Select Committee's report. Z 

(2) Commencement of proceedings. 9 • 

The for the purposes of this sub section must bo taken to run from the 

date of the issue of a distraint order or a demand notice in accordance 
with the provisions of Ss. 8 and 25, of Act II of 1864, or She issue of 
an order under sub-section (1) of this section. G.O., No. 151, dated 
12th March, 1898. A 

CHAPTER VI. 

Supplemental Provisions. * 


* Composition. 

31. . (1) If a company or person desires to compound for the tax 
• assessable under Part II or Part IV, as the case may 

composTtionl ^ 8 f ° * ^e, fc * ie C°U 0ctoL ’ ma Y» subject to such rules as may be 

prescribed in this behalf, agree with the company or 
person for a composition for the tax on such terms and for such period 
as he thinks fit. 

(2) The agreement shall provide for the payment in each year of the 
period comprised in the agrooment of the amount of the composition ; and 
that amount shall be recoverable in the same manner and by the same 
means as any other assessment made under Part II or Part IV, as the 
case may be. • 

Receipts. 


32. When any money is paid under this Act to 
Mtents^ 8 ^ thCir ^be Collector or is recovered thereunder by him, he 
shall give a receipt for $he same, specifying— 

• ^ * s 

(a) the date of the payment or recovery of money ; 

( b ) the ^mpunt paid or recovered ; 
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(c) the person who was liable to the tax, and the source or sources 
of income in respect of which the tax was payable ; 
ft?) the year or part of the year for which the tax was payable ; 

(e) the place or places, district or districts, whore the income 

accrues ; and 

(f) such other particulars, if any, as may be prescribed. « 

• * 
Amendment of Assessment. 

a 

33. If a company or person assessed under Part II or Part IV ceases 
to carry on the trade or business in respeot whereof 
ttaaos^ienT. 011 ' °* fc * le assessment was made, or if any such person dies 
or becomes insolvent before the end of the year for 
whi(jf the assessment was made, or if any such company or person is, 
from any other specific cause, deprived of or loses the income* on, which 
*tho assessment was made, then the company or person or its or his repre- 
sentative in interest may apply to the Collector during or within three 
months after the end of the Voar, and the Collector, on proof to his satis- 
faction of any such cause as aforesaid, shall amend the assessment as the 
casa may require, and refund such sum, if any, as has been overpaid. 


Penalties. 


Failure to make 
payments or deliver 
returns or state- 


31. (1) If a person fails 1 — 

. • 


ments. 

(a) 


to deduct and pay any tax as required by section 8, sub-section 
(1), or section 13, sub-section (l), or 


(b) 


to deliver or cause to be delivered to the Collector in dije time 
the return or statement mentioned in section 10 or section 11, or 


(c) to produce, or causo to bo produced, on or before the date men- 
tioned in a notice under section 12, such accounts as are 
referred to in the notice, 


he shall, on conviction 2 before a Magistrate 3 , be punishable with 
fine 4 which may extend to jben rupees for every day during which fchef 
default continues. 


(2) The Commissioner of the Division may remit wholly or in part 
any fine imposed under this section. 

' (Notes). 

Failure to pay tax In time— Subsequent payment -Effect. 

* Wheib the tax* payer fails fcp pay the amount within the tqne specified by the 

notice, he is guilty of an offence within the terms of 8. 35 at Adi IX 
of 1869 (=*S. «4) and his subsequent payment would not take the 
i • case out of the provisions of the section. 2 N.W.Pt 113. . 

• 15— D ^ * 
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2.— “Conviction.” 

(1) Conviction— Appeal. 

No appeal lies to a Sessions Judge from the order of a Magistrate fining a 
defaulter. The only course open is to appeal to the Com&isBioner. 
14 W.R. 71 (Cr.). But see 2 N.W.P. 113, infra. C 

Although thero are grounds for holding that the Legislature intended that 
convictions under Ss. 24 and 25 of Act IX of 1869 ( — S,34 of the present 
Act), should be summarily disposed of by the Magistrate, the right of 
appeal conferred by the Grim. Pro. Code, is not taken from persons 
convicted under section . 2 N.W.P. 113. But see 14 W.R. 71 
(Cr.l, supra. « D 

(2) Appeal— Conviction when cannot be reverted. 

It is not competent to a Judge on appeal from a conviction under Ss. 24 and 25 
of Act IX of I860 (-S. 34 of the present Act) to reverse the conviction 
merely because ho regards it as one of hardship, nor has he to deter- 
mine whether or not the failure to pay the tax was in pursuance of 
« an intention to avoid payment. 2 N.W.P. 113. " R 

J.t-“ Magistrate.” 

(1) Illegal assessment- Jurisdiction of Criminal Cojirts. 

If a person thinks that he has been illegally assessed or assessed twice over 
for the same period with income and license tax, his remedy is first 
to pay the tax and thon to take proceedings in tho Revenue Depart- 
ment for its rofund. Proceedings can only be taken in tho Criminal 
Court, when a person fails or refuses to take or pay for a licenso. 

" Tho only points which the Magistrate is competent to consider, in 
such proceedings, are whether the aecusod has been legally assessed 
for license tax, whether he has been served y/ith the prescribed notico 
and whether, thereafter, he has failed to take out license. It is not 
competent to enquire whether the assessment has beon rightly or 
wrongly made. 29 P.R. 1868 (Cr.). F 

(2) Magistrate of second class— Jurisdiction. 

In Rat- Un. Cr. C- 37, it was held, under Act IX of 1869, that a subordinate 
Magistrate of the second class had no jurisdiction to convict a person 
for the non-payment of the income-tax. But see S. 3 (6), supra. G 

4.— "Fine.” 

Imprisonment in default of payment of fine. 

A Magistrate has no power, under S. 25 of Act IX of 1869, to sentence to im- 
prisonment in default of the paymdht of fine imposed for not paying 
the income tax. 14 W.R. 70 Cr. But see 7 B.H.O.R. 76 Cr., infra. 

The Income Tax Act being one passed after Act I of 1868 (general clauses), S. 5 
of the latter Act authorizes the infliction of imprisonment in default 
of payment of fine for not paying the additional tax imposed upon a 
person by tho Income Tax Act. 7 B.H.C.R. 76. But see 14 W.R. 
70 (Cr.), supra. H 

35. If a person makes a statement in a declaration mentioned in sec- 
tion 18, sub-section (2), which is false, ajid which- he 

in ^eclaratioD emei ^ either inows or believes to be false or does not believe 
to be true, be shall be deemed to have committed the 
XLV of i860, offence described in section 177 of the Indian Penal Code. 
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Prosecution to be 36. A person shall not be proceeded against for 
at instance of Collec- an offence under section 34 or section 35, except at the 
instance of the Collector K 


(Note). 

1 /. Except at the Instance of the Collector . M 

Prosecution under S. 34— Collector's duty to institute prosecution. 

Tfco ptovisions of S. 27 of Act IX of 1869 ( -S. 36 of the present Act) l scem to 
imply that the Collector ought, in each case, to exercise his discre- 
tion as to whether a prosecution Should be instituted. The mere 
sending on the Tahsildar’s roport, containing an expression of the 
Collector’s general desire to prosecute defaulters, oannot be held 
tantamount to the institution of a prosecution at the instance of the 
* Collector. 2 N.W.P. 113. I 

Jft A 

37. Any proceeding under section 12 or Chap. 

Sections 192* and i\ 7 0 f this Aot shall be deemed to be a* “judicial 

apply to proceedings, proceeding 1 within the meaning of sections 193 1 

and 228 of the Indian Penal Code. 

(Notes). 

I .— “ Judicial proceedings.' 9 

(1) ihcome-iax proceedings— Judicial proceedings -False statement. 

Where a person makes on solemn affirmation, a statement before an Incomo- 
Tax Commissioner which statement the accused knew, or had reason 
to believe to bo incorrect, held, that the accused had committed an 
offence under S- 193, an the proceeding before the Income-Tax 

• Commi&ioner was a judicial proceeding. 8 B.H.C.R. Kq. 21. J 

(2) Collector hearing objections under S.23— Revenue Court— Judicial proceedings. 

• •Seo 44 P.R. 1905 (Cr.) under S. 25, supra. K 

• 193. 19 • 

Objection to assessment of income-tax- False statement. 

See 1 Weir 782, 7 P.R- 1870 (Cr.) and 5 M.H.C.R. 326, undor S. 25, supra, L 

Power to make Rules. 


Power 

rules. 


to make 


38. (1) the Governor General in Council may make rules 1 consist- 
ent with this Act for ascertaining and determining' 
income liable to assessment, for preventing the dis- 
closure 2 of particulars contained in documents de- 
livered or produced with respect to assessments under Part IV, and, 
generally^* for carrying out the purposes of this Act, and may delegate to a 
Local Government 3 the power to make such rules so far as regards the 
territories subject to that Government. 


• (2) In making a rule for preventing the disclosure of any particulars 

referred to in sub-section (1), the Governor General in Council may direct 
that a public servant committing a breach of the rule shall be deemed to 
have committed an offence under section 166 of the Indian Penal Code. XLV of 186(f, 
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(3) But a person committing any such offence shall not be liable 

to be prosecuted therefor without the previous sanction of the Local 
Government. t 

(4) Buies made under this section shall be published in the Official 
Gazette. 

(Notea). 

C /.— "Rules." „ • 

Notification as to exemption from tax and assessment. 

For the consolidated — unfier the Act issaed under fhis section and 8. 6, see 
Gen. R. and 0. and Gazette of India, 1907, Pfc. I, p. 311. M 

2,— ** For preventing the disclosure 

(1) Assessments documents -Disclosures prohibited. 

All public servants are forbidden to make public or disclose, Except for the pur- 
pose of the working of the Act, any information contained in^doou- 
* meuts delivered or produced with respect to assessments under 
Pt. IV of the second schedule of the Act, and any public servant com- 
mitting a breach of this rule shall be deemed to have committed an 
offence under S. 166, I.P.C. • N 

All public servants are further enjoined to be most careful to regulate their 
proceedings as far as practicable in such manner as to prevent infor- 
mation which should be kept secret from becoming known. It should 
be noted that information of this nature is to be withheld by officers 
administering the Aot from persons in the employment of asseasees. 
See Appendix A. 0 

(2) Production of Income-tax p&pera’in Court— Privilege. 

The oath of secrecy which is taken by Income-Tax officers under the Income- 
* Tax Act does not apply to cases in which they are summoned to give 
evidence in a Court of Justice. Lee v. Birrel, 3 Camp. 337. P 

« Statements made and documents produced by assessees before an Income-Tax 
Officer are not privileged from production in a Court of Justice under 
Ss. 123 and 124, Evidence Act. 19 M.L.J. 263 = 32 M. 62 = 4 M.L.T. 
317 = 1 Ind. Cas. 705. Q 

Scotland, C.J., compelled production of Income-tax Schedules, though objec- 
tion was taken by the officer who appeared. Beg* v. Yakataekhan , 
2nd Madras Session (1863). R 

(3) Return submitted to Income-Tax Collector— Eyidenoe Aot, Ss- 123, 162. 

The returns submitted to an Inoome-Tax Collector, or any statements before 
him, or any orders that may be made by him, do not refer to matters 
of state and do not fall within the exception contained in S- 162 of 
the Evidence Act. 19 M.L.J. 263 = 32 M. 62 = 4 M.L.T. 317 = llnd. 
Cbb. 705. * S 

(4) Rule 16— Production of income- tax papers before Court— Privilege. 

S. 38 and Rule 16 framed by the Government of India are framed for the pur- 
pose of regulating the conduct of officers coming under their operation 
and from preventing any disclosures by them in the course of their 
dhties, and their object was to secure the interests of those making the 
return under the Act. They do not apply to the production of Income- 
# tax papers in a Court of Law in a suit between two parties. 26 C. 281.T 
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' May delegate to a Local Government. * * 

1 (1) Delegation of powers. 

« Power to make rules under this sub-section has been delegated to Local 
Government by the Government of India. See Appendix i. U 

i (2) Rules by Loe&l Government. 

For rules in force in— 

* (1), Ajmere Merwara, sec Aj. R. and 0.; 

(2) Assam, see Assam Manual of Local Rules and Orders, Ed. 1893, p. 230.; 

(3) Bengal, sqp Ben. R. and 0.; 

(4) Bombay see Bom. R. and 0.; 

(5) Central Provinces, see C.P. R. and 0.; 

(6) * Madras, see Mad. R. and 0.; 

• (7) Punjab, see Punj. R. and 0.; 

* (8) # United Provinces of Agra and Oudh, see U.P. R. and O. Y 

Miscellaneous. 

Bar o^ suits in 39. No suit 1 shall lie in any Civil Court to set 

Civil Court, aside or modify any assessment made under this Act. 


* . (Notes). 

/.-“Sw/f. ” 

(1) Scope. 

This section is not applicable to a, suit by an agent to recover income-tax 
collected from him on behalf of a principal not resident in British 
India, aB the suit is not to set aside the assessment. 22 B. 332 (339). W 

( 2 ) Illegal assessment— Civil suit. 

A person seeking a refund of income-tax illegally assessed upot^ him may 
* apply to the Commissioner, i.e. t it is “ lawful’* for him so to apply 

He may legally sue in a Civil Court to recover the illegal assessment. 
II W.R. 425. X 

40. All or any of the powers and duties conferred and imposed by this 
Act on a Collector or on a Commissioner of Division 
of BX ^ector P a W n d may exerci80( * and performed by such other officer 
Commissioner. or person as the Local Government appoints 1 in this 

behalf. , 

(Note). 

./.-“fly such other officer or person as the Local* Government appoints.” 
(1) Goverfwpent Notifications. 

For Notifications under this section for— 

(1) Assam, see Assam Manual of Local Rules and Orders, Ed. 1893, p. 231. 

• (2). Ajmere— Merwara, see Gazette of India, 1902, Pt. II, p. 1081, and Aj. K. 

and 0.; 0 # # • 

(3) Bombay, see Bombay Government Gazette, 1902, Pt. I, p. 2009 ; ibid.* 
• 1903, Pt. I, p. 875. e 
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/. — 44 By such other officer or person as the Local Government appoints 99 

— (Concluded). 

(4) Burma, see Income-tax Pamphlet, Ed. 1891, Bur. R.M., and ,Burma 

* Gazette, 1902, Pt. I, p. 688, ibid., 1903, Pt. I, p. 919 ; ibid., 1904, 

Pt. I, pp. 149, 683 ; ibid., 1906, Pt. I, pp. 231, 290, 304, 314, 328, 444, 
764 ; ibid., 1906, Pt. I, pp. 139, 358, 563, 630, 749, 830; ibid., 1907, 
Pt. I, pp. 423—94 ; 

(^Central Provinces, see C.P. R. and 0.; Central Provinces Gazette, 1906, 
Pt. Ill, p. 168 ; 

(6) Madras, See Mad. R. and 0,; , 

(7) United Provinces of Agra and Oudh, see U.P. R. and 0. Y 

(2) Political Officer. 

For notifications investing — with powers of Collector in respecl of persons 
residing out of British India, see Gazette of India, 1887, Pt. If. 1, 
405 ; ibid., Pt. 1, p. 910. 1 Z 


Obligation to fur- 
nish information 
respecting lodgers 
and employees. 


41. An officer or person exercising all or any of the 
powers of a Collector under this Act may, by notice, 
require any person to furn'ish a list, in the prescribed 
form, containing, to the best of his belief, — 


(a) the name of every inmate or lodger resident in any house used 

by him as a dwelling-house or let by him in lodgings ; 

(b) the name of every other person receiving salary or emolument^ 

amounting to [eighty-three rupees five annas and four piesP 
per mensem, or [one * thousand j rupees # per annum, or up- 
wards, employed in his service, whether resident in any such 
house as aforesaid or not ; and 

(c) the place of residence of such of those persons as are not rosident 

in any such house, and of any inmate or lodger in any Such 
house who has a place of residence elsewhere at which he is 
liable under this Act to bo assessed and who desires to be 
assessed at that place. 


(Note). 

Legislative changes. 

The words eighty-three rupees, five annas and four pies were substituted for 
" forty-one rupees, ten annas and eight pies” and “ one thousand” 
for “five hundred" by the Income-Tax (Amendment) Act, 1903 (XI 
of 1903), 3. 2(2). A 

42. An officer or person exorcising all or any of the powers aforesaid 
may, by notice, require any person whoil* he has 
Trustees. and reason to believe to be a trustee, guardian, curator, 
agents to furnish committee or agent to deliver or cause to be delivered - 
StoeSrarfes **^2* a statement of the nanfiss of the persons for or of 
principals. , whom he is trustee, guardian curator, committee or 

agent. » 
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43. An officer or person exercising all or any of the saici powers* 
may, by notice, require a trustee, guardiap£ curator, 
farn^ah^nf'ormation commiUee or agent, or a receiver or manager appointed 
as to incomo. by any Court in India, or a Court of Wards, Adminis- 

trator Genoral or Offioial Trustee, to furnish such 

returns of income liable to assessment under Part IV as may bo prescribed. 

• 

44! An officer or person exorcising all or any of the said powers may, 
at the instance of any person respecting whoso assess- 
ObligaUon to fur- #nent or the amount theroof any doubt exists, require 

tion. any person to furnish such information as ho deems 

to bo necessary for the purpose of ascertaining facts 
relevant td the assessment or its amount. 

• • 

. 46. A person roquirod to furnish any informa- 

Sootiona W6 and tion under section 41, section 42, soeffion 13 or 

apply to section 44 shall be legally bound to furnish the same 

for information. in such manner and within such time as may bo 

* specified in the requisition for the information. 


46. (1) A notice under this Act may bo served on the person there- 
in named either by a prepaid letter addrossed to tho 
Sorvice of notice*. j )erson an j registered under Part III of tho Indian XIV o£186G. 

Post Offico Act, 1866, or by the dolivery or tender to him of a copy of**™ £ ct VI 

of 1898* 

the notice. 

(2) If a notice is served by*registored letter, it shall he presumed to 
have been served at the time when the letter would bo delivered in tho 
ordinary course of post, and proof that tho letter was properly addressed 
ancf put into the post shall bo sufficient to raise the presumption^that tho 
notide was duly served at that time. 

(3) If the notice is to be served otherwise than by registered letter, 
the service shall, whonevor it may bo practicable, be on the person named 
in tho notice, or, in the case of a lirm, on some mombor thereof, or, in tho 
case of a Hindu undivided family, on the manager of the joint estate of 
the family. 

(4) But when tho person, member or manager cannot be found, tho 
service may be made on any adult male member of his family residing 
with him ; and, if no such adult male member can bo found, the serving 


officer shall fix the copy of the notice on the outer door of tho house in 
which 4he person, firm or family therein named ordinarily resides or 
carries oifbusiness. 


47. (1) When a company or firm has several places of business in 
•Power to •declare territories subject to different Local Governments, the 
principal place of Governor General in Council may 1 declare which of 
ST those places shall, for the purposes of this Act, be 

deemed to be the principal plaoe of business 1 , 
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(2) /5yhen a company or firm has several places of business in fche f 
terrifcori^ suhject to a single Local Government, that Government may 
declare yvliich of them shall, for the purposes of this Act, be deeitied to 
be the principal place of business. 

(3) When a person has several places of residence in territories 
subject to different Local Governments, the Governor General in Council 
may deoflare which of those places shall, for the purposes of this 'Act, be 
deemed to be his residence. 

(4) When a person has several places of residence in the territories 
subject to a single Local Government, that Government may declare 
which of those placos shall, for the purposes of this Act, be deemed to be 
his residence. 

(5) The powers given by this section may bo delegated to 2 , and 
exercised by, such officers as the Governor General in Gourfcil or the 
Local Government, as the case may be, appoints in this behalf. 

(Notes). 

“ Principal place of business ” 

Scope. 

This section applies only to the disc of a Company or a firm, and^iot to the 
case of an individual carrying on business. 5 C.W.N. 257. B 

2.—“ May be delegated . ” 

Notifications by Looai Governments defeg&t!ng*powers given by the section. 

For Notification issued by tho Government of Bombay under 8. 47, # see Bombay 
Gazette, 1902, Pt„ p. 2009 ; ibid., 1903, Pt. I, p. 875. C 

For Notification by the Government of Burma delegating to the Financial 
• Commissioner tho power conferred on tho Local Government by 
HUb-88. (2) and (4), see Bur. R.M. • D 

For Notification by the Government of the United Provinces delegating such 
power to the Board of Revenue, see U.P. R. and O. E 

♦8. Where a porson is in respect of any period liable to tho tax under 
. this Act, he shall not in respeot of that period bo 

ofwosifiT assessed * * * t 0f the capitation-tax, or the 

tion taxes. land-rate in lieu thereof, levied in British Burma 1 

'■* under the Burma Land and Revenue Act, 1876, 

(Notes). 

Legislative changes. t 

Tho words 14 to tho pandhari-Lax levied in the Central Province** under Act 
XIV of 1867 or” were repealed by Act XVI of 1902. F 

/. — “British Burma*” 

Lover Burma. % . 

* • 

This reference to British Burma should now bo read as referring to Lower 
Burma— See the Burma Laws Act, 1898 (XIII of 1878K S. 7, Bur. 

• Code. ‘ ' O 
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49 . ' Every person deducting, retaining or paying any tax in pursi/- 

Indemnity ance fc ^ 8 ^ ct ’ 01 of any arran 6 eme nt under section 

« 9, sub-section (2), in respect of income belonging to 

another person, is hereby indemnified for the deduction, retentiefh or pay- 
ment thereof. 


Powers exercise - 
able from 4ime to 
time. 


60 . All powers conferred by, or conforrable undej, 
this Act may bo exorcised from time to time aA ocoasion 
requires. 


THE FIRST SCHEDULE. 

Enactments Repealed. 


(Sec Section tf.) 

, Acts op the Governor General in Council. 


Number and year. 


Short title 


Extent of repeal. 


Act No. II of 1878 
/ ct No. yi of 1880 


... | The Northern India License Act, So much as has not been 
1878 repealed. 

... The Indian License Acts Amend- The whole, 
ment Act, 1880. 


Acts op the Govkunou op Fort St. George in Council. 


Number and year. Short title. 


Extent of repeal. 


Act No. Ill of 1878 ... The Madras License Act, 1878 ... j So much as has not boon 

• repealed.* 

Act No. Ill of 1880 ... An Act to amend Madras Act III of j The whole. 

1878. as amended by Act VI of 1880. j 


Act op the Governor op Bombay in Council. 

Number and year. Short title. Extent of repeal. 

Act No. Ill of 1878 ... The Bombay License Act, 1878 ... i So much as has not 

been repealed. 

_ «... — ... — 

Act of the Lieutenant-Governor op Bengal in Council. 

Number and year. Short title. Extent of repeal. 

• • 

Act No. II of 1880 ... Tfce Bengal License Act, 1880 ... jThe whole.* 
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THE SECOND SCHEDULE. 
Sources of Income and Rates of Tax. 
( See Section 4.) 


First Column. 


SECOND COLUMN. 


Source of Income. 


Rato of Tax. 


PART I. 

Salaries and Pensions. 


Any salary, annuity, pension or gratu- 
ity paid in British India to or on behalf of 
any person residing in British India or serv- 
ing on board a ship plying to or from 
British Indian ports, whether on account of 
himself or another person. 

3. Any salary, annuity, pension or gratu- 
ity paid by the Government, or by a local 
authority established in the exercise of the 
powers of the Governor General in Council 
in that behalf, to or on behalf of a British 
subject within the dominions of a Prince or 
State in India in alliance with Her Majesty. 


(а) If the income amounts to Rs. f ,000 

per annum or Rs. 166-10-8 *per 
mensem, or upwards — five pies 
in the rupee. 

(б) If the income is less than Rs. 3,000 

per annum or Rs. 166-10-8 per 
njonsem— four pies in |he rupee. 


Profits of a company 


PART II. 

Pkofits of Companies. 

... Five pies in the rupee on the whole 
• of the nett profits made in British India 
by the company daring the year ending 
on the day on which the company's ac- 
counts have been last made up, or, if the 
company’s accounts have not been made 
| up within the year ending on the thirty- 
I first day of March in the year immedi- 
| ately preceding that for which the assess- 
I ment is to be made, then on the whole 
| of the nett profits so made during the 
j year ending on the said thirty-first day 
I of Marob. 


PART III. 

Interest on Securities! 


Interest becoming due on or after the 
first day of April, 1886, and payable in 
British Indifc, on — 

(а) promissory notes, debentures, stock 
or other securities of the Govern- 
ment of India (including securities 
of the Government of India whereon 
interest is payable out of British 
India by draft on any plaoe in 
British India), or 

(б) [Repealed by Act XIJ of mi . J 

(c) debentures or other securities for 
tnoney* issued by or on behalf of a 
• loea) Authority or company. 

~0 ! * 


Five pies in the rupee on such interest, 
unless the owner of the security produces 
a certificate 1 signed by the Collector that 
his annual income from all sources is 
less than Rs. [l,000j in which case no 
j-deduction shall be made from the in- 
terest, or unless he produoea a like 
certificate that his income from all 
sources is less than Rs. 2.00p, in which 
case the rate shall be four pies in the 
rupee. 

i 

j 
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' THE SECOND SCHEDULE.— (Concluded). 
first Column. second Column. 

Source of Inoome. Hate of tax. 


PART IV. 

Other Sources op Income. 

Any source of inoome not I [(a) If the Annual jncome is assessed at— 
included in Part 1, Part 41 j not less than Rs. 1,000 but less than Rs. 1,250 the tax shall ' 
or Part III of this schedule. be Rs. 20 

»» m 1,250 m 1,500 ,, ,, 28 

it ii 1,600 , f ,, 1,750 ft ,, 35 

tt »» 1,750 m ,, 2,000 ,, ,, 42j 

(6) Tf the annual income is assessed at Rs. 2,000 or 
| upwards— five pies in the rupee on the inoome. 


(Notea). 

Legislative Changes. 

• • 

The figure “ 1,000 ” in the second column of Part III was substituted for "500 ” 
by the Indian Income-tax (Amendment) Act, 1903 (XI of 1903), 

• S. 2 (3). 

• 

Sub-head, (a) in the second column of Part IV was substituted by the Indian 
Income-tax (Amendment) Act, 1908 (XI of 1903), s. 2 (p). 


Certificate 

• • 

The^cortifioate referred to in the second column of Part III of the second sche- 
dule shall be in Form B or in Form C. See Appendix A. 


• * THE THIRD SCHEDULE. 

* Form of Petition. 

(See Section 52.) 

Jgo The Collector of 

The day of 188 . 

The petition of A. B. of 

SHEWETH as follows— # 

1. — Under Act No. II of 1886, your petitioner hAS been assessed in the sum of 

rupees for the year commencing the first day of April 188 . 

2. — Your petitioner's inoome and profits accruing and arising from [here specify 
petitioner's trade or other source or sources of income or profile, and the place or places at 
which suth income or profits accrues or arise ] for the year ending the 

day of last were rupees 

[as will appear from the documents of whioh a list is presented herewith] 1 

• 

• 3.— Sueli income and profits actually accrued and arose during a period of 
months and * days [here stati the exact number of 

months and days in which thejncome and profits accrued and arose ] . 

, 4.— -During the Mid year your petitioner bad no other income o* profits, 
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* 

Your petitioner therefore prays that he may be assessed accordingly [or that he 
may be dcolarcdnot to-bo chargeable under the said Act]. 

(Signed) A. B 

• Form of Verification . 

I, A. B. t the petitioner named in the above petition, do declare that what is stated 
therein is true to the best of my information and belief. 

(Signed) A» B, 

(Note). 

/.-‘Mi win appear from tbe documents of which a fist is presented 

herewith 

Form of petition. 

These words arc to be inserted if the petitioner relies on documents. The list, 
if the petitioner so wishes, may be presented in a sealed envelope. 

* l> 

appendix a. * 

• THE GOVERNMENT OF INDIA RULES. 


Exemption as to liability to income-tax. 

No. 2702, dated the 0th June, 1890. —In exercise yf the powers conferred by Ss. 0 
and 38 of Act II of 1880, the Governor General in Council is pleased, in supersession 
of the Notifications in the Department of Finance and Commerce — 

No. 579, dated the 3rd May, 1880. 


II 

2003, 

16th July, 1886. 

11 

2633, 

19lb August, 1886. 

II 

2929, 

3rd September, 1886. 

11 

3920, 

29th October, 1886. 

11 

4330, 

25th November, 1886. 

It 

4010. 

26th July, 1887. 

1? 

6911. 

30th December, 1887. 

»» 

676, 

8th February, 1888. 

M 

# 1650, 

27th March, 1888. 

11 

1703, 

30th „ „ 

n 

806, 

14th February, 1889. 

it 

3065, 

20th June, 1889. 


(A) to exempt from liability to the tax payable, and to assessment under the said 
Act— 

(1) the incomo of persons (other than persons in the service of the Government) 
residing in — 

1 (a) (Any part of the presidency of Madras included for the time being in a 
scheduled district) ; 

(b) the Hill Tracts of Chittagong ; 

(c) the Mewas States under the Khandesh Political Agency ; 

( d ) the Khondmals and the Mahal of Angul in Orrissa ; 

(2) the income of Universities or other associations or bodies existing solely for 
educational purpo?ea*nd of local authorities as defined in S. 3 of the Act provided that 
the exemption shall not extend to interest payable on a Government security in respect 
of any period (the period running to date of payment of interest from last Q date of pay- 
ment^ thereof) during which a transfer of the security has been effected ; 


1 Substituted by Notification No, 4877-S.R., dated 7*h November, 1903, set Gazette 
of India, 1908, Ptf I, p;. 647. * 


# 


§ 
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(3) the official allowance whioh an Agent of a Prince or State in India in alliance * 
ftith Her Majesty who has been duly accredited to represent the Prinoo or State for 
political purposes in any place within the limits of British India receives .as such 
Agent iif British India from the Prince or State ; , 

(4) any capital sunt paid in commutation of the whole or a portion of a pension : 

(5) so much of the income of a person as is derived solely and directly from the 
production of indigo or the preparation thereof for the market: provided that nothing in* 
this clause shall bo construed to affect S. 5, sub-S. (2), of the Act with resfAct to the 
liability of an officer or servant of a person to whom this clause applies ; 

(6) such portion of any person’s income as is \kucI to any Service Fund, Mutual 
Benefit Fund, Friendly Society, or other legally established Association not being a 
company within the meaning of S. 3, sub-S. (2), of the Act, in respoct of an insurance 
or deferred annuity on his own life or on the life of his wife in the same way as if the 
payment were made to an Insurance Company ; 

•(7) such portion of the income of any person in the service of the Government, 
or of any LoCal authority, or of any P.ailvvay Company as is paid to any Provident 
Fund established under the authority, or with the permission of the Government, and 
as is not repayable to him at his option so long as he remains in such service ; 

Provided that the amount of income exempted under No. (5) and No. (7), together 
with the amount exempted under S. 5, sub-S. (1), cl. (#) of the Act, shall not exceed 
one-sixth of the whole income in respect of which the person would, but for these ex- 
emptions, be liable ; 

1 (8) intcrost on securities of the classes indicated in Pt. Ill of the second schedule 
to the Act, which arc held by, or are the property of, a Service Fund or a Friendly 
Society. 

Fixplanation. — Fo«;thc purposes of this exemption, a “Service Fund” is a fund 
established under the authority, or with the permission, of the Government for the 
purpose of securing deferred annuities to the subscribers, or payments to them in the 
evert of their resignation of or dismissal from the service in which they are employed,' 
or provision for their wives or children after thoir death, or payments to they: estate or 
their Nominees upon their death, to which the servants of the Government or of a Local 
Authority or of a Railway Company are alone admissible as subscribers or members, and 
the funds of which arc either deposited with the Government or in vested in Government 
—securities ; and a “ Friendly Society” is a mutual association established for the purpose 
of securing deferred annuities to the subscribers, or provision for their wives or children 
after their death, or payments to thoir estate or their nominees upon their death, in 
whioh the payment which may be made in respect of any one nominee does not exceed 
either a single payment of Rs. 3*000 or an annual payment of Rs. 500. 

Note .—' The East Indian Railway Savings Bank shall be deemed to be a “Service 
Fund/ 1 within the meaning of this exemption. 

(B) tp rule— * 

(9) ftiat a claim to exemption preferred under S. 5, sub-S. (1), cl. (</) of the Act on 
that portion of income taxable under Pt. I of the Second Schedule of the Act which 
is paid as a premium to an Insurance Company shall not be entertained if the claim 
•is made after the expiration of six months from the last day of the financial year during 
wliich the pitemium was paid ; # 

* Substituted by Notification, No. 2180 S.R., dated the 23rd April, 1901, see • 
.Gazette d Iadia, 1901, Pt. I, p. 259, 
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1 (10) that officers and men o( the Indian Marine Service shall not for the purposes 

ot 8. 5, sub-S. (1), cl. (i) of the Act be treated as belonging to Her Majesty’s India* 
Forced ; and f 

(11)* that lor the purposes of the Act- 

Jo) the tentage allowance included in the pay and Indian allowances of an officer 
in military employ under Art. 748 of the Army Regulations, India, Vol. I, Pt. I, shall 
be deemed to be salary unless the offioer has provided and has in his possession the camp 
equipage«of his rank in a serviceable condition ; „ 

(6) the horse allowance shown as included in the consolidated or staff pay of the 
several appointments specified in Art, 91 of the Army Regulations, India, Vol* I, Pt. I, 
shall be deemed to bo salary, unless the officer has provided \»nd aotually maintains 
the number of bona fide ohargers prescribed for his rank. 

(See Gazette of India, 1890, Pt. I, p. 408). 

Exemption from income-tax of salary of soldiers whose salaries ^ 
were previously exempted when deputed to plague or famine duty and * 

* when under ^Rs. ZOO-a month. • 

f. 

No. 4812-S. R., dated the 3rd November, 1898— In exercise of the power conferred 
by 8. 6 of Act II of 1886, the Governor General in Council is pleased to exempt from 
liability to the tax payable under that Act the salary of any officer, warnnt officer, 
non-coxnmisBioned officer or private of Her Majesty's forces or of Her Majesty's Indian 
foroes who has been or may be deputed from employment in which his salary was ex- 
empted under S. 5 (1) (i) of tho said Act to plague or famine duty under tlje Civil 'De- 
partment and whose salary docs nob exceed five hundred rupees per mensem. 

(See Gazette of India. 1898, Pt. 1, p. 1086). 

Political Officers invested with powers of Collector. 

No. 4135-1. , dated tho 16th September, 1887.— In exercise % of the powers oonferred 
by S. 40 of Act II of 1886 (the Income Tax Act, 1886), the Governor General in Council 
is pleased to invo&t oaoh of tho Political Officers named below with the powers of a 
Collector under tho said Aot for tho purpose of granting certificates in respeot of interest 
on Government securities in Forms B, C, and D, prescribed in r. 9 of the Notification 
issued by the Government of India, in the Department of Finance and Comiherce, 
No. 593, dated the 5th February, 1886, when such securities are held by persons 
residing outside of British India , 

(1) Th# Resident in Nepal. 

(2) The Resident in Kashmir. 

(3) The Political Resident in Turkish Arabia. 

(4) The First Assistant to the Resident at Hyderabad. 

(5) The Assistant to the Resident in Mysore. 

1 (5- A) The Resident at Indore. 

1 (5-B) The Political Agent in Malwa. 

(6) The First Assistant to the Agent to the Governor General in Centra\lndia* 

(7) The Resident at Gwalior. 

(8) The Political Agent in Bhopal. 

(9) The Politioal Agent in Baghelkhand and Superintendent of the Rewah State. 91 

1 A Added by Notification No, 6020-l.B. dated thfi 6th November, 1909^ eee Gazette 
• of India, \903, Pt. I, p, 957* 

9 The Snperin^ndanoy at Rewah has now been abolished. 
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(10) The Political Agent in Bundelkhand, 

9 (11) The Political Agent in Bhopawar. 

(Pi) fhe First Assistant to the Agent to the Governor General in Rajputana. 

1 (18) The Resident in Jaipur. 

(14) The Resident in the Western States of Rajputana. 

(15) The Resident in Meywar. 

(16) The Political Agent in Ulwar, # 

(17) The Political Agent in Kotah. 

2 (18) The Political Agent in Jhallawar. « 

(19);J|e. Political Agent in Bikanir. 

130) *hfl Political Agent in Harowtee and Tonk. 

3 (31) The # Political Agent in the Eastern States of Rajputana. 

(2^ The Fir^ Assistant to the Agent to tho Governor General at Baroda. 

M The First Assistant to the Agent to tho Governor General in Baluchistan. 
* 1 2 * 4 * 6 * (24) ,The*Politioal Agent, Quetta. * 

4 (25) The Political Agent, Zhob. 

4 (26) The Political Agent, Kalat, Bolan Pass (and Nuski Railway District). 

4 (27) The Political Agent in South Eastern Baluchistan. 

4 (28) [The Political Agent, Kohlu, Nasirabad and Railway District] , 8 
9 (29) HJbe First Assistant to the Political Resident in tho Porsian Gulf. 

(80) The Political Agent at Muscat, 

(See Gazette of India, 1987, Pt. I, p. 465). 


Rules under the Act. 

No. 2763, dated the 6th June, 1890.— In exercise of the powers conferred upon him 
by Act II of 1886, and of all other powers enabling him in this behalf, and in superses- 
sion qf the Notifications in the Department of Finance and Commorce— 


No. 593, dated the 5th February, 1886. » 

674, „ 7th May, 1886. 

2685, „ 19th August, 1886. 

3488, „ 30th September, 1886. 

2308, „ 5th May, 1887. 

4678, „ 81st August, 1887. 

1. the Governor General in Council is pleased to make the following rules under 
the said Act 

1. The time within which amounts deducted from salary, annuity, pension, or gra- 
tuity paid by a Local Authority under S. 8, Sub-s. (1) of the Act must be paid to the credit 


1 Substituted by Notification No. 1269-1. B., dated the pth November, 1903, see 
Gazette of India, 1389, pt. I, p. 172. 

2 This Agency is now merged in the Khotah Agency. 

8 Substituted by Notification No. 1269—1., dated 22nd March, 1889, see Gazette 
of, India, 1689, pt. 1, p. 172. 

4 Substituted by Notification No. 1479-E., dated the 17th Jul^ 1890, see Gazette 

of India, 1890, Pt. I, p. 530. 

6 Added and substituted by* Notification No. 3074-F. B., dated the 16th October, 

1906, see Gazette of India, 1908, Pt. I, p. 916. • 
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* of the Government of India, is fixed at one week from the date of payment of the salary , 
pension, annuity, or gratuity. The payment to the credit of the Government BhalKbe 
made by remitting the amount to the Collector with a statement giving the following 
partioiilars for each person from whom the tax has been realised : • 

(1) Name. 

(3) Period for which the salary, pension, or anuuity has been paid- 

(3) Amount of salary, pension, annuity, or gratuity paid. 

(4) # Amount of tax. . * 

2. The return required by S. 10 of the Act shall be in Form A hereto appended. 

The name of any person who»is receiving, at the date of the return p^epori bed by 

3, 10 of the Act, a salary, pension, or annuity which does not amow£||p|,Ks* 300 
per annum, or has received during the year ending on that date a grat’titfy^gt$i||doe8 
not amount to that sum, need not be shown in the return. 

3. Any sums, such as payments to regimental mess or band funds or the like 
compulsorily stopped from salary by the orders, or with the approvlfl, of 

ment, shall be deducted from the salary previous to assessment. 

• * 

A portion of salary withheld in pursuance of an order of a Court 
compulsorily stopped from salary within the meaning of this rule. 

4. When a deduction is made from the amount of salary, pension, or annuity 
liable to assessment on account of a payment made to a Life Insurance Company, the sum 
deducted shall, if the premium is payable in sterling, be the actual cost, of remittance 
as stated by the asseRsoe ; or, if the assossee is unable to state such aerial cost, tho 
equivalent in rupees of the sterling payment calculated at the official rate of exchange 
for the year in which the deduction is made. 

5. A deduction such as is mentioned in idle preceding rule must be supported 

oither — • • 

(1) by the original receipt of the Insurance Company ; of * 

(2) (in the cas3 of a deduction claimed by a sorvant of tho Government or of a 
Local authority ) by a copy of the same presented together with the original, to the 

'kofficer who pays the salary, pension or annuity, and attested by that officer who should 
after such attestation return the original ; or ^ 

(3) by a duplicate receipt given by the Insurance Company; or 

(4) by a certificate of payment given by the Insurance Company. 

In cases (1), (•*•). and (4), the receipt or certificate should be returned as soon as the 
faot of payment is admitted in the due course of audit. 

Where the Collector is satisfied that none of the above proscribed documents can be 
produced without an amount of delay, expense, or inconvenience which, under the cir- 
cumstances of tho case, would be unreasonable, hd may accept such other proof of 
payment of tho premium as he may deem sufficient. 

6. The amounts exempted from the Uk by S. 5. sub-s. (1), cl. (g), of the Act, and 
referrod to in r. 4 of those rules, shall not be deducted from income for the purpose of 
determining whether the income is liable to the tax, or of determining unde*Pt. I of the 
Second Schedule of the Act the rate at which the tax shall be levied. 

•7. The amount to be assessed under S. 24. sub-s. (1), of the Act on account of a 
building occupied by the owner thereof shall not in any case exceed 10 per cent, of the 
aggregate income of the owner derived from all sources. It must not, however, be 
understood from this that a maximum of 10 percent, of the aggregate income o i the 
. owner fk to be assumed in every case as equivalent to the letting value of his house. 
The ^tting-value should in all cases be ascertained on the beat data available in view 
of the oircumstaAces of the locality in which the house is situated. 

• 

m 

4 
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8. After the close of the year of assessment each Aooountant-Goncral or othef M 
auditing officer shall submit return No. 1, in the form horoto appended to such office 

as the Local Government may direct. 

9. the certificates referred to in the second column of Pt. Ill of the Seoond Schedul 
of the Act shall be hi Form B or in Form C, hereto appended. 

10. Any claim under S. 5, sub S- (1), cl. (e), of the Act to exemption from the levy c 
the tax on the interest of securities employed solely for religions or public charitabl 

■ purposes within the meaning of that clause must be supported by a cortificato from th 
^ Collector; which shall be in Form D horoto appended. • 

11. In the case of securities, the interest on which is payablo by the Oovornmon 
of India, the amount deducted on account of the tflx under S. 13, sub-S. (1), of the Ac 
shall be paid;4<Hbe credit of the Government on the same day as tho payment of th 
interest is made. 

12. In the case of securities, the interest on which is not payable by the Govorn 
ment of India, the amount so deducted shall bo paid to the credit of tho Governmen 
with A one wcelc from the date on which interest is paid. The person deducting th 
amount should pay it to the credit of the Government by remitting the tynount to th< 

• Collector, with a statement showing the following particulars : — 

(1) Name of owner. 

(2) Description of security. 

(3) fluraber of security. 

(4) Date of security. 

a (5) Amount of security. 

(f>) Period for which interest is drawn. 

(7) Amount of interest. 

(8) Amount of tax. 

13. After the close of the year of assessment, each Accountant-General anc 
Comptroller shall submit Rcrurn No. H, in Lh<? form hereto appended to such officer at 
the Local Government may direct. 

14. In calculating the amount of tax payable, the amount due on a fraction of i 
rupee ^hall bo neglected. Thus the tax to bo realised on a monthly salary o 
Rs. ffiG-lO-B is Rs. 4-5-2 only. 

1§. All public servants are forbidden to make public or discloso, except for the 
purpose of the working of the Act, any information contained in documents deliverer 
or produced with respect to assessments under Pt. IV of the second Schedule of tho 
Act, and any public servant committing a breach of this rule shall bo deemed to have 
committed an offence under S. 1G6 of the Indian Penal Code. XLV of 1860. 

All public servants are further enjoined to be most careful to regulate their pro- 
ceedings as far as practicable in such manner as to prevont information which should bo 
kept secret from becoming known. It should be noted that information of this nature 
is to be withhold by officers administering the Act from persons in the employment of 
assossees. 

16. Power to make further rules is hereby delegated to the several Local Govern- 
ments, aud no rules already made by Local Governments under authority given by the 
6ovemor # tleneral in Council shall be deemed to bo cancelled by the supersession of 
any of the notifications quoted in the present Notification. 

'17. Each Local Government will proscribe forms of registers to be maintained by 
Collectors and others for the purpose of showing the demand and collections of the tax, 
the various classes of incomes assessed and tho working of the several provisions of the 
Act. • 9 

18 and 19. Rep. by No. 3217-S.R., dated the 12th June, 1901. 

(See Gazette of India, 1901, Pt. I, p. 384). 

17— F 
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FORM A. 
(Rule 2.) 


Return made by the Principal Officer of every Local Authority, Company* 
Public Body or Association under Section 10 of Act II of 1886. 


[Local authority, 

Designation of j Pub^ody! or 
l Association. 


i 


Salaries. 


Namo of 
employee, Pen- 
sioner, annui- 
tant or roceiver 
of gratuity. 


Address. 



Dates on which 
« paid. © 


FORM B. 

m (Rule 9.) 

I , Collector of , do hereby certify that the income of (dame) 

owner of the ~ a ®-^ -jV- , specified below, including the interest on--^?! 1 . ? ecur *fo but 
securities * those securities 

excluding inoomp from agriculture, is loss than Rs. 500 a year. 

Dated Collector of 


Description of security. 

i 

Number. 

1 Date. 

I 

Amount. 

• 

% 

• • 

* 

• > 

o 

i 
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, Collector of 


FORM C. < 

(Rule 9.) 

, do hereby certify that tho inoomo of (name) 


owner of the sec ^-^- l specified below, including the interest on security ^ 
securities those securities 

excluding income from agriculture, is loss than Rs. 2,000 a year. 

Dated Uolicctor ot . 


Description of security. 

Number. 

• 

Date. 

■ 

Amount. 





• 

i 

l 




FORM D. 
iRule 10.) 

1 , Collector of , do hereby certify that the interest on tho 

SGCun *'^-, specified below, standing in tho name of , iB employed 

secupt^es 

sololy for religious purposes. 1 # 

• publio charitable 

Dated Collector of 


Description of security. 


Number. 
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Notices to persons with incomes of two thousand rupees and upwi 
19, 20. 

RfSeivers, managers, Court of Wards, Adminisfcrators-General and Official Truat- 
oes, chargeable under Part IV re income officially in their possession, 8. 22, 

21, 

Revision of, Petition to Collector against assessment under Part IV, 8. 25. 29. 

.23. ’< 

• 9 

Hearing of petition, S. 26, 29. 
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Powe^to summon witnesses etc., 3. 28, 24, 
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Construction , of the Act, F— J. 4. 
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Criminal Courts , Jurisdiction of— Illegal assessment, F, 28. 
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Declaration , False statement in, S. 35, 28. 
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on account of insurance — Proof, U , 12, 13. 
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Defaulter , Scope of tho term, 8. 2, 6. 
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Delegation of powers. Rules, U, 31. 
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Double taxation, Income-tax and cesses, U, 7. 
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38-40. 

Extent, and commencement of this Act, 8. 1, 5. 
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Failure , to make payments of Income-tax or deliver returns or statements, 8. 34, 27. 

to pay tax in time — Subsequent payment — Effect, B, 27. 
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# before T^hsildar, T, 23. 

in declaration, S. 35, 28. • 
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fine, Imprisonmnent in default of payment of, II, 28. 
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Government notifications, under S. 40 of this Act, 31, 32. 
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A, 38- 40. 
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When, as such, assessed under Part IV, S. 23, 21. i 
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Income, Meaning of. S. 2, 6. 
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Double taxation— and cesses, U, 7. 
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Power to make* exemptions, S. 0, 13. 

Mode of payment in case of Government officials and pensioners, S. 7, 13. 

Mode of payment of, in case of servants and pensioners of local authorities,' S. 8, 14. 
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Exception**, S. 5, 9 -13. 
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On profits of Companies, Ss. 11, 12, 15, 16- 

Mode of payment of, in case of servants and pensioners of companies and private 
employers, S..9, 14, 15. 

Collector to determine persons chargeable, 8. 14, 17. 

Compulsory payment of, payable by anbther— Contract Act, Ss. 69 & 70, G, 17. 
Mode of making assessment, S. 15, 17. * 

List of incomes under two thousand rupees, 3. 16, 18. 

Time and place of payment, S. 19, 20. 

Trustees, guardians and committees of incapacitated persons to be charged, 8. 20, 

21 . 

Non-resident to be charged, in names of their agents, S. 21, 21 . 1 

Receivers, managers, Court of Wards, Administrators- General and Official 
Trustees, S. 22, 21 . 

$ Provision for tax on occupying owners, S. 24, 22. 

Petition to Collector against assessment under Part IV, S. 25, 22 ,'- 23 . '* 

Objection to assessment of— False statement— Penal Code, S. 1, 93 ; 8 , 23 , 
Petition to Commissioner for revision, S. 27, 24* 

Tax when payable, 8. 29, 24. 
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Failure to make payments or deliver returns or statements, S. 34, 27. 

Failure to pay, in time — Subsequent payment— Effect, JS, 27. 
proceedings— Judicial proceedings— False statement, J, K , 29. 
the Government of India Rules— Exemption as to liability to income-tax, 
Appendix A, 38—40. 

Income Tax Collectors , Return submitted to,— Evidence Act, Ss. 123, 162, 6’, 80. * 
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Income-tax papers. Production of in Court— Privilege. P — It, 30. 
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Income-tax return. Certified copies— Admissibility, K, 20. 

Evidentiary value, L , 20. 
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• Obligation to furnish other, S. 44, 33- 

Ss. 176 & 177 of Penal Code to apply to requisitions for inform ition, S. 15, 33. 
Insurance, deduction on account of — Proof, G, 12, 13. • 

Interest on securities. Mode of payment of tax on interest on securities, S. 13, 16, 17. 
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Judicial proceedings, False statement — Income tax proceedings, J, K, 29. 

Jurisdiction, of Criminal Courts— Illegal assessment, V, 28. 

• Magistrate of second class, G, 28. 
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Local authorities , Mode of payment in case of servants and pensioners of, S. 8, 14. 
Local authority, Meaning of, S. 2, 8. 

Local Government, Powers to modify, ordinary procedure in special cases, 8. 18, 19, 20. 
Rulqp made by, 20. 

Notifications by, delegating powers given by S- 47 of this Act,' C — E, 34. 
Lodgers, Obligation to furnish information respecting, S. 11, 32. 
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Machinery, of assessincut and appeal, K , 4. 

Magistrate, Meaning of, S. 2, 6. 
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Managers, chargeable under Part IV re incomo officially in their possession, S. 22, 21. 
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o! tax on interest on securities, S. 13, 18, 17. 
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Service of, S. 46, 38. m 
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Obligation , to famish information respecting lodgers and employees, S. 41, 32. 
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Hearing of, S. 26, 23. * ' 
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to deplare principal place of business or residence. S. 47, 33, 34. 
exeroiseable from time to time, 8. 50, 35. 

Premium , Payable in sterling— Deduction in assessing tax, T, 12. 

Principal officer. How used, S. 2, 6. 

Annual return by, of company or association, S. 10, 18. 

Principals, Agents to furnish information as to principals S. 42, 32. 
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Receivers , Chargeable under Part IV re income officially in their possession, S. 22, 
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THE GROWN GRANTS ACT 1 

(ACT XY of 1895.) 


[10th October , IS&5.] 

An Act to explain the Transfer of Property Act, 1882, so far as relates to 
grants from the Crown, and to remoye certain doubts as to tho 
powers of the Criwn in relation to such grants. 

WHEREAS doubts have arisen as to the extent and operation of tho 
Transfer of P/operty Act, 1882, and as to the power ot the Crown to impose 
limitations an<^ restrictions upon grants and other transfers of land made 
by it or under its authority, and it is expedient to removosuch doubts ; It 
is hereby enifncted as follows * 

(Notes). 

• I.— “ The Crown Grants Act . " 

(1) Statement of Objects and Reasons. 

• For— See Gazette of India, 1895, Pt. V, p. 169. A 

( 2 ) Proceedings in Council. 

For— See Gazette of India, Pt. VI, pp. 339 and 355. B 

(3) Scope of title and preamble. 

(a) The meaning of the title and preamble, and especially of tho preamble of 
• a Code, taiust be understood to overlie the whole Act, giving colour 
to, and controlling, its provisions, and supplying pro tanto the rule 
for thoir interpretation. 2 A. 74 (90). C 

\b) A reference may be made to the preamble and title of an act in construing 
, its words. 9 W.R. 402 (404, 406) (F.B.). D 

(e) Tho preamble of a statute is a “ key to the understanding of it.” 9 C.P. 
L.R. 65 (67). E 

(4) TPreamble how far a guide. 

(а) The preamble is undoubtedly a part of the Aot, and may be used to explain, 

but not to control, tho enacting part, which often goes beyond the 
preamble, if words aro to bo found in the former strong enough for 
the purpose. Salkeld v. Johnston , 1 Hare 196 ; Fellowsv. Clay , 5 Q. 
B. 313, referred to in 2 M.H.C.R. 322 ; Bee, also, 11 A. 262 (266). P 

(б) A construction of an Act far beyond its object, as stated at length in the 

preamble, should not be made, unless distinct words to that effect are 
, used in it. 9 B.H.C.R, 321 (332). * 0 

(c) #But, where the language of the enacting soctions of a statute is clear, the 

terms of a preamble cannot be called in aid to restrict their operation 
or to cut them down. 11 A. 262 (266). H 

(d) The preamble is no part of an enactment and a mere recital in an Act, 

• either of fact or law, is not conclusive, and the Coipts are at liberty 
to consider the fact* or the law to be different from the statement in 
the recital. 2#B. 19 (38), referring to Reg. v. Haughton , 1 El. & Bl. 
. 501. I 


IV of 1882. 
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Act XY of 1898 (the crown grants act). 


/. — “ The Crown Grants Act "—{Continued). 

(5) Object and scope of the Act. 

“ As I have just explained, I have one or two small amendments t to make. 

* The first is an addition to tho title of the Bill. It was pointed out 

in one of the papers that whereas the title only referred to the 
Transfer of Property Act, the substantive provisions of the Bill went 
further and dealt with Crown grants generally, and got rid of a pos- 
sible restriction on tho part of the common law on the power of the 
Crown to create new estates. Accordingly I wish to propose to add to 
the title the word^s 1 add to remove certain doubts as to the power of 
the Crown in relation to such grants.’ That will show that tho Bill 
is not confined to the Transfer of Property Act, but relates to all 
Crown grants, and deals with certain limitations supposed to be 
imposed otherwise than by that Act. Then, as incidental to that, in 
the preamble to the Bill it is desirable after 1 1882,’ that the follow- 
ing words be added : — “ and as to the power of the Crown to impose 
limitations and restrictions upon grants and other transfers of land 
made by it or under its authority. That is merely a similar amend- 
ment to carry out the proposed alteration in the title. Then, I thought 
it better, on consideration, for the purpose of emphasising that this 
is a general Bill and not morely confined to the Transfer 1 of Property 
Act, that S. 2 should bo altered into Ss. 2 and 3, the 9ub-section 
numbers being omitted. By this arrangement what is now sub-section 
(2) will become S. 3 as a General provision and not limited by refer- 
ence to the previous Bub-section. Then in S. 3, as it will then stand, 
it has been suggested that the words ‘grant or transfer of land’ in the 
fourth and fifth lines would look as if a grant was not a transfer, and 
that a conceivable difficulty might arise in tho caso of tho grant of 
leases, and therefore 1 propose to add after‘the words /grant or’ the 
wosd ‘other’ to show that every grant or instrument whereby land is 
convoyed from one person to another is a transfer. Finally, in tho 
fourth line of what will now hocome S. 3 if these amendments are 
passed, I have to move that after the word ‘law’ tho word ‘statute’ be 
inserted. Ono of the Judicial commissioners suggested thft tho ex- 
pression 'enactment of the legislature* might bo considered so as not 
to apply to English Statutes— such as the Statutes of Uses and Wills 
which presumably affect all British land in tho hands of European 
British subjects, and that it would be better to inserest the word 
‘statute,’ which would clearly accord with our established nomen- 
clature, and would leave the expression “an enactment of the 
legislature* ’ to apply to tho Indian Acts, and I propose to insert it 
accordingly.” 

[See the speach of Sir Alexander Miller beforo the Legistative Council, on 
10-10-1895.] J 

(6) Crown Grants. 

An exemption from the operation of the Transfer of Property Act has been 
made with retrospective effect by the Crown Grants Aot, 1895 (See 
Act XV of 1895). K 

(7) Act XY of 189 nature of. 

^ The Crown Grants Act is an Aot to explain the Transfer of Property Act, 1882* 
so far as relates to grants from the Crown, and to remove certain 
doubts as to the powers of the Crown in relation to su^h grants. L 


f 
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Sa. 1 ft 2] . Act XV of 1896 (the crown grants act). 


f.— “The Crown Grants Act* 9 — {Concluded). 

(6) Act to bo construed striotly. 

An act which is arbitrary ought to be construed strictly, and the Courts 
* should not extend its operation further than the language* of the 

, Legislature requires. 1 Bom. 523 ; Sussex Peerage, II 01. & F., 36 ; 

8 Jur. 793. 

In the Sussex Peerage, 11 01. & F., 35 ; 8 Jur. 793, held ** If the words of the 
• Statute are of themselves precise and unambiguous, then, flo more 
can be necessary to expound, those words in their natural and ordi- 
nary sense. The words themselves* do, in such case, best doclare the 
intcntidh of tho legislation.” M 


Titlo, extent and 
commencement. 


1. (1) This Act may bo called the Crown Grants 
Act, 1895 ; (2) It extends 1 to the whole of British 
India ; and (3) It shall come into force at once. 


. (Note). 

• /. — ** Extends." 

Act was declared In force. 

This in Upper Burqia (excopt the Shan States) by the Burma Laws Act, 

* 1898 (X/II of 1898). N 


2. Nothing in tho Transfer of Property Act, 1882, contained shall I 1 
apply or he deemed ever to have applied to any grant 
or other transfer of land or of any interest therein 
hereto-fore made or hereafter to be made by or on 
behalf of Her Majesty the Queen Empress, her heirs 
or successor^, or by or on behalf of the Secretary of State for India in 
Council to, or in favour of, any person whomsoever ; but every such 
grant apd transfer shall be construed and take effect as if the said Act 
had not been passed. 

(Notes). 

1.— “ Transfer of Property Act — Crown Grants . M 
l*ruojec( of this Crown Grants Aot— Objection to Sale In execution— not 
maintainable. 

(а) Where a decree was passed for sale of property forming part of property 

granted by the Grown, and became final, the judgment-debtor oannot 
object to the sale of such property in execution on the ground that 
the property was not saleable in view of S. 2 of the Crown Grants 
Act. 3 A.L.J. 628. 0 

(б) By enacting the Grown Grants Act, the Legislature did not intend that 

unconditional grants, made by the Grown fr6e from restrictions as to 
alienations, should not be the subject of sale at the suit of a mortgagee. 
(Ibid). P 

(c) It is difficult to interpret S. 2 of the Grown Grants Act; but from a perusal 
of the preamble to tbe Act it is reasonably clear that the object of 
the Legislature in passing the Act was to validate any provisions, 
restrictions, conditions, And limitations over, which might be bald to 
be obnoxious tyjthe restrictions imposed in respeet of grants generally 
f by the Transfer of Property .Act. 3 A.L.J.^628 (630). Q 

18 — A * 


Transfer of Pro- 
perly Act, 1882, not 
to apply to Crown 
grants l. 
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Act XY of 1895 (the crown grants act.) [8s. 2 ft 3 

Transfer ot Property Act.... Crown Grants "—(Concluded). 

(2) Soope of section— Construction of document — Grant of land by Government# 

S. 2 doea not render all the provisions of the Transfer of Property Act inappli- 
cable to lands held under grant from the Crown, but the meaning of 
the section is that when the Court is called upon to construe an 
instrument, granting land by the Crown, it shall construe such grant, 
irrespective of the provisions of the Transfer of Property Act. This 
is manifest from the concluding words of S. 2. 3 A.L.J. 129 (130)== 
A.W.N. (1905), 44. . R 

a. All provisions, restrictions, conditions and limitations over con- 
tained in any such grant or transfer as aforesaid shall 

Crown grants to ^ valid and take effect according to their tenor any 
take effect accord- 

iug to their tenor i. rule of law, Statute or enactment of the Legislature 
to the contrary notwithstanding. 

• (NoteB). 

“ Crown Grants — tenor. ” 

Scope of section. 

(a) S. 3 of the Crown Grant Act, XV of 18S5, which made valid all provisions, 

restrictions, conditions, and limitations over, contained in any grant 
or transfer ” made by the Government or under their authority, any 
rule of law, statute or enactment of the Legislature tp the contrary 
notwithstanding ” was held by the Judicial Committee to remove the 
force of an objection that no executive act of the Government could, 
in or after 1861, have created an estate descendible by any rule of in- 
heritance other thg,n that laid down by law, which in this case was 
the Hindu Law. 27 A. 634 (653) =8 D.C. 317 = 2 C.L.J. 194 = 9 
* C.W.N. 1009. r S 

(b) Act XV of 1895 validates all grants made by the Crown even though their 

effect may be contrary to the tenor of any rule of Hindu Law. 2 C. 
L.J. 194 = 9 C.W.N. 1009 = 8 O.C. 317 = 27 A. 634 (653). T 

A. — CROWN AND ITS PREROGATIVES. * 

Crown, whether bound by statute— Rule of Construction. 

(a) The Crown is not bound by a statute unless named in it. Attorney- Oene- 

ral v, Donaldson , 10 M. & W. 117, cited in 12 M.L.J. 208 (283). U 
(a-1) It is the general principle that the prerogative of the Crown cannot .be 
taken away except by express words. In any case where the prero- 
gative of the Crown has existed, precise words must be shown to take 
away that prerogative. 12 C.W.N. 1081. Y 

(b) The rule of construction according to whioh the Crown is not affected by a 

Statute, unless specially named in it, applies to India. 14 B. 213 
[following 1 B. 7 (9) ; Ex parte Postmaster-General ; In re Bonham, 
L.R. 10 Ch. D. 595 (601) ; 7 B. 552 (N)]. W 

(c) Itis a universal rule that prerogative and the advantages it affords cannot 

be taken away except by the consent of the Crown embodied in a 
Statute. I B. 7 (9). X 

(d) Tfris rule of interpretation is well established and apples not only to the 

Statutes passed by the British, but also to the Acts of the Indian 
Legislature framed with constant reference to the rules recognized in 
England. IB. 7 (9). A Y 
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S. 3] Aot XY of 1898 (the crown grants act). 

I.— “Crown Grants.... tenor "—(Continued). 

A.— OROWN AND ITS PREROGATIVES — (Continued). 

M “ Adverting to the English maxim of interpretation that the Crown is not 
bound by a statute unless expressly named, Mr. Sedgwiok, an American 

, author, observes : “ But in this country generally I should doubt 

whether this construction could be safely assumed as a gonoral rulo. 
The English precedents arc based on the old feudal idoas of royal 
dignity and prerogative ; and where the tormB of au Act are sweeping 
and universal, I see no good roason for excluding the Government, if 
not specially namod, merely because it is Government.” (Construc- 
tion of Statutory and constitutional laws,” p. 27). 12 M.L.J. 208 

(212). Z 

if) “Mr. Entllich, anothor American author, says, “ Tho tost, therefore, in 

• every caso in which the question whether or not Government is includ- 

0 fd in the language of a statute, has to bo mot and determined, can- 

not bo a mero general rulo either ono way or tho other, arbitrarily 

• applied, but must be the object of the enactment, tho purposes it it, to 

servo, the mischief it is to remedy and the consequences that are to 
follow — starting with tho fair and natural presumption that primarily 
the Legislature^ intended to legislate upon the rights and affairs of 
individuals only.” {Hid.) A 

{g) “Turning now to the policy and course of Indian legislation which, J may 
1 # say, for upwards of 50 years has been under tho direction and control 

of soino of the most eminent English jurists and parliamentary 
draftsmen— not to say that some of the more important measures 
were actually drafted and settled by eminent English Judges beforo 
boing introduced into the Indian Legislative Council — it is noteworthy 
that as £ goneral rule Government is specially excluded, wherever tho 
legislature (,'onsidored that certain provisions of au enactment should 
not bind the Government ; and this feature is specially noticeable in 
» • measures of taxation, whether imperial, provincial or local and whe- 

ther such taxes are leviod by Government or by ‘ Local authorities ’ 
[X of 1897, 3 (28) J, who as a rule have to administer their funds 
subject to tho control of Government. I know of only one instance — 
possibly there may be a few more, though I doubt it — in which the 
Crown is expressly included, i.e S. 17 of the Inventions and Designs 
Act, 1888, which is substantially a reproduction of S. 27 of the 
English Patents, etc., Act, 1883.” {Ibid.) B 

ih ) Instances in which Government has been specially exempted. 

(i) Indian Contract Act, S. 74. 

The exception provides that when any sum is fixed by way of liquidated 
damages payable to Government, the whole amount shall be recover- 
able and not merely reasonable compensation to be fixed by the Court. 
12 M.L.J. 208 (243). C 

(ii) Specific Relief Act , Ss, .9, 45, 56 {d). 

Government is excepted from the operation of this section under which a 
summary suit may be brought by a person dispossessed, without hie 

• consent, of immoveable property otherwise than i»due course of law. 
S. 45— The Secretary of State for India in Council, the Government 
of India and* the Local Governments are exempted from writs of 



Aot XY of 1898 (the crown grants act). 
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/. — 44 Crown Grants . . . . tenor "—(Continued). 

A.— CROWN AND ITS PREROGATIVES— (Continued). 

Mandamus to be issued by the High Court, S. 56 (d)— excludes the 
various departments of the Government of India and of the Local 
Governments from writs of injunction. (Ibid.) D 

(iii) Indian Registration Act , S. 90. 

Exempts from the operation of the Act various documents issued 

i by Government. (Ibid.) E 

<iv) Indian Easements Act, S. 2, (a) and (6). 

Exempts certain prerogatives and customary rights of the Crown 

from the operation of the Easements Act. (Ibid.) F 

(v) The Crown Grants Act (XV of 1895). 

Exempts Crown grants from the operation of the Transfer of Pro- 
perty Act, both retrospectively and prospectively. (Ibid.) G 

<vi) The Civil Procedure Code, 1882. 

p Ss. 295 (proviso), 356 (b) and 411— preserve the precedence of Crown- 
debts 616 (a)— exernpts from the operation of the chapter relating to 
appeals to the Queen in Council, tho prerogative rights of Her 
Majesty to receive and admit appeals. 12 M.L.J. 208 (244). H 
(vii) Indian Companies Act. 

S 212 (proviso), exempts proceedings by Government against Companies 
in liquidation from being invalidated under the section. ( Ibidf I 
(viii) Sea. Customs Act. 

S. 20 (proviso), exempts goods belonging to Government from liability to 
customs duties. There is a corresponding exemption in the Indian 
Tariff Act. (Ibid.) * • J 

(ix) Indian Stamp Act, 1899. 

S. 3, proviso (1) is as follows : — 11 That no duty shall be chargeable in res- 
pect of any instrument executed by or on behalf of or in respect Of the 
Government, in oases where, but for this exemption, the Government, 
would be liable to pay the duty chargeable in respect of such instru- 
ment.” This is a legislative declaration that, but for this, Government 
would be liable to pay tho stamp duty in cases in which according to 
tho rules laid down in S. 29, the liability will devolve upon Govern- 
ment and not upon the other party to the instrument. Such a decla- 
ration is very significant in that neither in S. 29 nor in any other 
section is Government expressly or by necessary implication included. 
There iB no similar exemption in favour of Government under the 
Court Fees Aot. Government pays court fees like other litigants and, 
if successful, recovers the same as costs for the adversary and thus it 
will be, seen that Government is really benefitted. There is also 
another weighty reason against the exemption of Government from 
paying oourt-fees, for, the result of such exemption would naturally be 
to increase • the burden of Court-fees upon the rest of the litigants 
by raising the scale of fees. Under the various Municipalities Acts, 
Government is specially exempted from payment of certain specified 
tolls and taxes, but not from others. In the City of Madras Murlioi- 
* pality Aot (Madras Act I of 1884) itself — S. 154 (a) exempts “gun- 

carriages, ordnance carts or wagons, cavalry, horses or any vehicle or 
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S. a] iot XY of 189S (the crown grants act). 

Crown Grants .... tenor ' ’—(Cmtinuedl 

A.— CROWN AND ITS PREROGATIVES-(Co»i»»u«d). 

animal belonging to the Government” from payment of taxes on 
vehicles or animals ; S. 161 (a) exempts gun-carriages, ordnarfce carts 
or wagons or other such property of Government from liability to 
registration and payment of fees therefor ; 8. 171 oxompts Govern- 
ment from payment of tolls under S. 170 ; the provisos to 8s. 333, 
335 and 333 exempt placos in the occupation or under the control of 
Government from the operation of those respective seotions and the 
necessity for obtaining licenses on .payment of fees. K 

(x) India Act XI of 1881. 

8. 3 provides that, notwithstanding anything contained in any enactment for 
the timo being in force, the Governor-General in Council may by an 
order in writing prohibit the levy by a Municipal Corporation of any 
specified tax payable by the Secretary of State fof India and 8. 5 
provides that so long as any order thus mado under S. 3 is in foroc, 
the Secretary of State shall be liable to pay to the Municipal Corpora- 
tion in lieu of such tax and such sums as au offioer from time to time 
appointed in this behalf by the Local Government may, having 
regard to all tb| circumstances of the case, from time to timo deter- 
mine to be fair and reasonable. There is no provision in any of the 
Municipalities Acts, which oxpressly subjects the Government to any 
tax or duty payable under the Act. The policy of the Indian Legis- 
lature is clearly indicated by the said Act XI of 1881, viz., that 
Government should be liable to municipal rates and duties unless 
specially exempted by law ; but that when thore is no such exemption, 
the Governor-General should be empowered by law to suspend the 
ordinary procoduro, ttfo levy and collection of a tax or duty payable 
to a municipal corporation, without depriving the municipality of 
the probable amount which Government would reasonably have to 
pay if the duty or tax waB paid and collected according to the ordi- 
nary procedure. A similar policy underlies the Government .Buildings 
Act IV of 1999 and tho Indian Tolls (Army) Act II of 1901. 12 M.L. 
J. 208 (244). L 

(i) In 12 M.L.J. 208 = 25 M. 457, it was held that the exemption of Govern- 

ment from Statutory duties and tAxos is not really a prerogative of 
the Grown but depends sololy upon the right construction of the 
Statute. M 

(ii) Where the question is whether the Crown is bound by the provisions of 

Indian Statutes by necessary implication though not expressly named, 
it is a proper rule of construction to refer to the course of Indian legis- 
lation and Acts or Statutos in pari materia with tho Act of statute 
in question. [ Colquhoun v. Brooks, L.R. 12 ^A.O. p. 493 at p. 511, F. 
Bank of England v. Vagliano Bros. (1891), A.O. 107 at pp. 144—145, 
Robinsonv. Canadian Pacific Railway (1892), A.C. 497 ; L.E. 28 I.A. 
18 at p. 26, D.] 12 M.L.J. 208 = 25 M. 457. If 

(iii) According to the uniform course of Indian legislation, statutes imposing 

duties or taxes bind Government as much as its subjects except in two 
caseB : — (1) when the very nature of the duty or t£x is suoh as to be 
inapplicable to Government and (2) when the Government is specially 
exempted. ( tbid .) O 



Aot XY of 1895 (the crown grants act). [S. 3 

i.— 4i Crown Grants . . . . tenor "—(Continued). 

A.— CROWN AND ITS PREROGATIVES— (Concluded). t 

iv) “ It is moreover provided in the Indian Councils Act “ that no l«^w or re- 
gulation made by tho Governor-General in Council (subject to the 
power of disallowance by tliu Crown as hereinbefore provided) shall 
be deemed invalid by reason only that it affects the prerogatives of 
the Crown.” S. 524, 524 & 525, Vic., c. G7. 152 M.L.J. 208 (212). P 
(fj) It was then to remove any doubt that may have boon entertained. as to the 
applicability of tho Act tp the Crown, that the Crown Grants Act was 
passed, but Crowmgrants arc still subject to the equitable rules which 
in some measure slakcn tho rigour with which, technically construed* 
grants from tho Crown are usually fottored. 

(/c) (i) “ If a man under a verbal agreement with a landlord for a certain in- 
terest in land or, what amounts to the same thing, under an expecta- 
tion created and encouraged by the landlord that* he shall feave a 
certain interest, takes possession of such land with tho consont of tho 
landlord, and upon tho faith of such promise or expectation with the 
knowledge of tho landlord *ind without objection by him, lays out* 
money upon the land, a Court of Equity will compol the landlord 
to give effoct to such promiso or expectation. Per Kjjigsdown in 
Ramsdcn v. Dyson , (1866) 1 H.L. at p. 170.” 7 Bom. L.R. 27 (37) ; 
26 B. 271. Q 

(li) That the Crown comes within tho range of this equity is apparent from 
Plinner v. Mayor of Wellington, (1884) 9 A.C. 699 and (1901) 28 l.A. 
211 ; 3 Bom. L.R. 505 ; 28 C. 693 (P.C.) ; 3 Bom.L.R. 603 (619) ; 29 
B. 580 (607). (Ibid). R 

(ni) This equity differs essontiallj fropi the doetrino embodied in S. 115ofthe 
Indian Evidence Act, 1872, which is not a rale of equity but is a rule 
of evidence that was formulated and applied in Courts of law; where- 
as tho former takes its origin from the jurisdiction assumed by Courts 
of Equity to intervene in tho case of, or to prevent, fraud. (Ibid.) 8 
(/.) In England the Crown is not bound by the Statutes of limitation, unless 
naulod, but in India a different rule prevails. 9 M. 175 ; 4 M. 155 ; 
14 Bom. 213 ; Seo Art. 149, Limitation Act (Act XV of 1877). T 
(in) But even in England the Courts may, independently of the statute, 
presume a grant from tho Crown upon an uninterrupted enjoyment of 
twenty yoars, and such a presumption would be made in this country 
against the Government in the samo way as against a private in- 
dividual. 5 M.H.C.R. 6 ; 10 C. 214 (219) ; 1 Bom. 7 (9) ; 14 Bom. 
213 ; 8 M. 647. U 

B.-CROWN GRANTS. 

Crown Grant!— Objeot of tho Aot. 

t 

(a) The object of this Act is to provide for tho interpretation of contracts of 
transfer according to their natural tenor. 1 Y 

(5) A provision in tho instrument restraining alienation by the grantee or his 
representatives would be valid under section 3 of the Act notwith- 
standing the provisions of the Transfer of Property Act or any othdr 
Aot or law. 3 A.L.J. 129. . * 4 W 

(c) It ia competent to a decree-holder in execution of his decree upon a mort- 
gage to sell property effected by such grant. Ibid.] 3 A.L.J. 628. X 



S. 3] Act XV of 1895 (the CROWN GRANTS ACT). 

/.— " Crown Grants . . . . tenor "—[Continued). # 

1 B.— GROWN GRANTS— (Concluded) . 

• (d) In P.J. 1875, 230, the rule of construction adopted by Westropp, C.J., 
was that 44 upon a question of the meaning of words, the Same rules 
of common senso and justice must apply, whether the subjoot-matter 
of construction be a grant from the Crown or from a subject,” and 
that 44 it is always a question of intention to bo collected from the^ 
• language used with reference to the surrounding circumstances.” 

Fulton, J., followed thet same rule in 18 Bom. C75, 3 Bom.L.R. 
603 (620), . Y 

(e) A9 held by Sargent, C.J., in 17 Bom. 407, where an agreement is effected 
by way of proposal and acceptance botweon Government and a priv&to 
individual, it “is subject to the ordinary rules applicable to contracts.” 

3 Bom.L.R. 603 (619). Z 

(J) Tl?e Government has been held to be as much bound by tho equitable rules 
of estoppel as would be any other person. 28 C. 693 (P.C.); 3 Bom. 
L.R. 603 (619); 29 B. 580 (G07) ; Plummer v. Mayor , etc. of Welling- 
ton , 9 App. Cas. 099. A 

Example. 

For instance, where it sells a plot of land stipulating that it 44 will bo assessed 
at tho rate of nine pies per square yard per annum, ” it could not 
thereafter raise the assessment on the ground that the enhancement 
was justified by an Act, tho terms of which must have been well 
known to the purchaser. 3 Bom. L.R. 603 (616). B 

N.B.— See, also, Sub division ik) under Crown and its prerogatives, supra. 

C.-GRANTS BY CROWN AGENTS— LIMITS OF THEIR POWER. 

(1) 21 and *22, Viet., C. 106, Sa. 39, 40. 

Originally all lands and hereditaments and other real and personal estato of 
* ' the East India Company, including such as may thereafter be ac- 

quired, vested in tho Crown, to be applied and disposed of for tho pur- 
poses of tho Government of India and empowered the Secrotary of 
State in Council to sell and dispose of the same as he may think fit, 
the necessary conveyance and assurance being required to bo made 
by the authority of the Secretary of State in Council under the 
hands and seals of three members of tho Council. C 

(2) 22 and 23, Yiot. 1, C. 41, S. 1. 

This provision which restricted the authority to sell and dispose of all real and 
personal estate vested for the time being in the Crown, to the Secre- 
tary of State in Council alone, was found to be in practice extremely 
inconvenient, and a statute was accordingly passed which enacted 
that the Governor-General of India in Council, the Governors in 
, 1 Council of Fort St. George and Bombay respectively, and the Lieuten- 

ant-Gevernor of the United Provinces or any officer for the time 
being entrusted with the Government, ebargo or care of any Presi- 
dency, Province or District in India, may, subject to such provi* 
, sions or restrictions as the Secretary of State in Council with the 

concurrence of a majority of votes at a meeting shall, from time to 
time, prescribe, sell and dispose of all r9&l and personal estate what- 
soever in India for [the time being vested in the Crown, within 
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[S. 3 

“ Crown Grants — tenor 9 •—{Continued). 

G.— GRANTS BY CROWN AGENTS— LIMITS OF THEIR POWER —(ContinueS), 
the limits of their respective Governments provinces or distficts, and 
1 to enter into any contracts whatsoever within the said respective 

limits for the purpose of the Government of India. D 

(8) 22 and 23, Yiot, C. 41, S. 2-32 and 33, Yict , C. 29. 

(a) The same statute also lays down the form of any oontract, deed or other 

instrument, which they may enter into and the mode of executing 
the same. 32 and 33,’Vict., C. 29, validated the form adopted by 
the Inam Commissioner of the Madras Presidency. 

(b) Disposition in .1805 of Crown lauds by tho Governor in Council is depend- 

ent for its validity on an adherenco to the forms prescribed St. 22 
& 23, Vic. 41 ; 7 Bom. L.R. 27. # E 

(4) Officers empowered to grant— Scope of authority. 

(<i) Though the Government of India and Local Governments were empowered 
by 22 and 23, Viet., C. 4}, to sell and dispose of all real and personal 
estate whatsoever in India, for the time being vested in the Crown, 
yet, it will be noted that the exercise of such power is made subject to 
such provisions or restrictions as thfi Secretary of State* in Council, 
with tho concurrence of a majority of votes at a meeting, shall from 
time to timo prescribe. 12 M.L.J. 453 (460). F 

(6) The provisions or restrictions which may be so prescribed arc lfcally in the 
nature of statutory bye-laws, which if infringed by Government of 
India or any Local Government, will invalidate, as against the Crown, 
the disposal of such real or personal estato. (Ibid.) Q 

(c) It appears that such provisions or restrictions have been prescribed by the 

Secretary of State in Council, though authentic copies* of the same 
are dot available and they do not seem to have been published in the 
official gazette nor in the two volumes of ‘ Local Rules and Orders.’ 
(Ibid.) * • H 

(d) Suoh rules should, however, be distinguished from those which are in the 

nature of instructions issued, by the Government to the various 
officers conceruod, as to tho principles which should guide them in 
entertaining or rejecting applications for grant of various descriptions 
of land and determining to which of several competing applications 
the grant should be made, if at all, and the procedure to be adopted 
by them, which do uot concern the Civil Courts. 18 M. 434 ; 12, M. 
L.J. 458 (462) =26 M. 268 ; 29 M. 461. I 

(5) Crown Agents— Their limited power. 

(i) Public and Private Agents — Scope of authority. 

(o) The various t officers duly empowered to dispose of Crown lands are for that 
purpose agents of the Government. But being publio 'agents, the 
extent to which their acts and declarations bind the Government is 
limited. 12 M.L.J. 453*26 M. 268. J 

(6)*In respect to the acts and declarations and representations of publio 
ageuts, it would seem that the same rule does not prevail which qydi- 
narily governs in relation to mere private agents. As to the latter, 
the principals are in many cases, hound where they have not authoriz- 
ed the declarations and ^representations to be made, put in oase of 
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public agents, the Government or other public authority is not bound 
* unless it manifestly appears that the agent is acting within the scope 
of his authority or he is held as having authority to do the act or is 
employed in his capacity as public agent to make the declaration or 
representation for the Government. Indeed, this rule seems indis- 
pensable in order to guard tho publio against losses and injurs aris- 
ing from the fraud or mistake or rashness and indiscretion of their 

agents.” Story’s Law of Agency, cited in 12 M.L.J. 453 (463) = 

26 M. 468. 9th Ed., para 307 (a), cited in. K 

(c) The same view has been laid down by the Privy Council who said : "Again 
the acts of a Government olTicor bind the Government only when ho 
is acting in the dischargo of a certain duty within tho limits of his 
Authority ; if he exceeded that authority, when the Government in 
fact or in law directly or by implication ratified tho excess. ” 8 M.I, 
' A. 529 (555) ; 17 W.R. 497 ; 26 Bom. 801 (807) ; 12 M.L.J. 417. L 

(ii) Darkhast rules— Grant of land by authorised Revenue 

OFFICIAL. 

• • 

The Darkhast rules arc rules drawn up in the first instance by tho Board of 
Rovcnuo, but sanctioned by Government and promulgated under its 
authority. When, in accordance with those rules, a grant of land iH 
made by the Revenue Official authorised under them to make the grant, 
it would be impossible to hold that it is open to Government or to any 
subordinate acting on its behalf to cancel tho grant and rofusc to mako 
the land over to tho grantee, and whon such a revocation of a grant is 
irregularly order by a Collector*in violation of a distinct provision in 
tho rules, the decisions in 4 M.H C.R. 429; 12 M. 401 are sufficient 
authority for the proposition that it is open to a Civil Court to give 
the grantee a docreo declaring his right to the land. 12 M.L.J, 463 
(470). M 

D; — CROWN GRANTS— INCIDENTS. 

(1) Grant in perpetuity— Fixity of rent in perpetuity. 

" (a) A grant in perpetuity is a grant which in itself has no definite legal mean- 

ing in this country and must be understood with reference to tho 
meaning attached to it by the terms of tho grant or by the surround- 
ing circumstances. 3 Bom. L.R. 910 (915). N 

( b ) Standing by themselves, tho words may mean either that the grant is per- 

manent as regards hereditary descent or that it is permanent both as 
regards descent and also rent. (Ibid.) 0 

(c) In the case of the former, the grantee is cnfcifclod to hold tho land perma- 
•* nently by himself, his heirs, assigns so long as be conforms to the 

conditions, expressly or impliedly annexed to the grant. ( Idid .) P 

‘ (d) Now, when a person acquires a land from the Crown, ho acquires it subject 
to the paramount right of the Crown to assess it for Lh^ purposes of 
* revenue from time to time according to the exigencies of administra- 
tion, unless by the grant the Crown has exempted the land from the 
liability. (I6id.) Q 


1 9-*B 
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D.— CROWN GRANTS— INCIDENTS— (Continued). 

(e) If it is not so exempted, the liability remains, but though it cqptinues it 
is still a grant ot the land in perpetuity— i.c., it is an estate of inhen - 
anco— because, as long as the grantee and after him his heirs or 
assigns pay tho land revenue demanded from them they cannot e 
oustod. (Ibid.) 

(2) Cotffctruction of Government order— Release of Nazul property. 

Relinquishment of property by* the Government by ordering annulments of 
the entry in the'Nazul Register “ as the occupiers appear to have all 
along exercised proprietary rights without question of their power to 
do so,” adding “ it is now too late to disturb their status was 
contended to be a release in favour of the Zamindar, whilst the 
occupiers relied upon tho words quoted in their favour. But it was 
finally decided that tho words implied no intention to boncut one 
party more than tho other, but merely annulled the entry and restored 
the rights to tho status quo ante. 24 A. 1 (10) (P.C.). ® 

(3) Enjoyment by Crown— Right of rival claimants inter se. 

Tho enjoyment of property by the Crown a»d by which rival claimants are 
proventod from enforcing their claims against one another would not 
serve to extinguish their rights inter se, and limitation against them 
would only begin from the date of relinquishment of tbe^ property by 
the crown. 24 A. 1 (12) (P.C.). T 

(4) Monopoly of right of ferries— Prior to advent of British rule in Bengal— 
Acquisition— Prescription. 

Prior lo tho advent of the British rnlqin Bengal persons had acquired mono- 
poly of the right of ferries by prescription f or otherwise than by a 
grant from the Crown. Such monopolies wero recognized by tho 
Mahomedan Emperors E. G. Ain Akbari (Gladwin Part. II, p. 284 ; 
18 0.652 (600). * B 

(5) Ibid.— Hot recognised at time of permanent settlement. 

But at tho time of the permanent settlement the British Government refused 
to recognise them or to treat its profits as an asset for tho purpose 
of settlement, and it was held that if the ferry was in continuation 
of tho highway the monopoly, if any, ceased to exist. S.D.A. (1852) 
402; 18 C. 052 (662). * 

(6) Ferry rights, how aoquired— Limitation Act (XY of 1877), Part 1Y. 

Either in tho law as it was before tho acquisition by tho British Government, 
or in the regulations before or after the year of 1793, there is no indi- 
cation that any person is entitled to claim a right of ferry, that is to 
say, to a monopoly by prescription or by any means other than a 
grant from the Crown Since then, the only law under which a person 
can acquire ownership by prescription is that in Part IV,°Act XV of 
’1877 ; but that portion of the law is not applicable to a right to the 
exolusive monopoly of a ferry, which is, not a right merely to land, 
^ or water, or air, nor a right to ask payment for ferrying a traveller 
Across a river, but an additional right, viz., a right to a monopoly, a 
right to prevent other people from exercising a right, which they 
would ordinarily possess. So far, therefore, as mere prescription is 
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« concerned the claim must fail unless it i9 supported by evidonoe 
sufficient to justify a jury m holding that thero has boon a graflt from 
the Crown. 18 C. G52 ; 4 C. 509. W 

(7) Ferry right— Extinction of the right—Liraltation—Bengal Reg. XIX of 1816- 
Limitation Act, XY of 1877, S. 23. 

Although a ferry franchise is not necessarily appurtenant to land, yet, looking 
at the language of Reg. XIX of 1810, it is a matter for consideration 
whether®, ferry franchise, claimed as appurtenant to certain villages 
is uot subject to the 12 years* limitation. Hut whether this is so or not, 
the right is not destroyed by mere non-usor without waiver, Nordoos 
, the running of an opposition ferry extinguish the right. The fran- 
chise continues so long as the grant continues, and until the person, 
who sets up an opposition ferry, can show a crown grant, or give evj- 
» donee from which a crown grant is prosumod , the cause of action re- 
mains. Ln England, the disturb ince of a market, and apparently 
also of a ferry right, is looked upon more or less in the nature of a 
nuisance. So too, in India, the violation of a ferry right is a con- 
tinuous wrong falling within S. 23 of Act XV of 1877. 18 C. 652 
(001) ; G C. 60S ; S.D-A. 1851, 10 W.R. 281, Diss.). [ Yard v. Ford , 
2 Swan, 172 ; G LA. 33, 72. 7.] X 

IS.— NATURE OF GRANT DETERMINING FACTOR — FORM — RESUMPTION 

RE-GRANT. 

(1) Crown-grants— Constructiop b. 

(а) If words are employed in a grant which expressly, or by necessary impli- 

* cation indicate that Onvcrment intends that, so far as it may have 

any ownership in the soil that ownership shall pass to the grantee, 
neither Government nor any person subsequently to the date of the 
grant deriving under Government can bo permitted to say that, the 
ownership did not pass, unless there are in the grant such detailed 
provisions as show that such words arc limitod in their operation. 1 
B. 523. See, also, 28 A. 104 (108) ; 11 M.I.A. 296. Y 

(б) A sanad by the State purporting to grant a village in inam “including the 

waters, the trees, the stones and quarries the mines and the hidden 
treasures but excluding the Hnhdars and Inamdars" Held to be a 

grant by the State of such proprietary right as it had in the soil of the village 
to the grantee. (Ibid.) Z 

(c) It is not open to the grantor to say that such words as the above mean 

nothing but the land revenue. (Ibid.) A 

(d) Uhe saving of the rights of the Hakdars and Inamdars does not prevent 
• the property in the soil, so far as it can bo regarded as vested in 

Government, from passing to the grantee. (Ibid.) [6 B.H.C.R, 191 ; 
23 W-K. 378. F.] B 

(e) A grjmt which purports to be a grant of the royal share of revenue 

given in commutation of a cash payable as a palanquin allowance, 
must be construed strictly in favour of the Crown and is prima facie 

* a grant only of the revenue. 7 Bom. L.R. 497. 0 
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(2) Sanhd— Construction— Inamdars right to cut timber— Prescriptive title. 

(a) In construing grants by former governments, the rule of English law as 
to the construction of grants to a subject by tho Crown is the correct 
rule to be applied by the Courts in India. 6 B.H.C.R. 191. D 

f (6) Where a sanad contained only tho words “ the village of Manavali has 
been confcrrod on you as inam , to be enjoyed by you, your son, and 
grandson. The Government dues of tho village, viz., Koolbab Kool- 
Icanoo with the house-tax and assessments, present taxes, and future 
taxes, together with tho house tax, but exclusive of hales due to 
hakdars , shall continue to be debited from year to year, next 
succeeding,” it was held that the plaintiff’s sanad did'not operate as 
an alienation of the soil of the villages, or confer on him a proprietary 
title m it, and therefore gave the plaintiff no right to the timber 
growing upon the soil. Tho holder of such a sanad having only a 
right in the revenues and none in the soil of the village, cannot by 
thirty years user, bocamo the proprietor of the timber. (Ibid.) E 

(c) N.B . — Extract front a highly valuable note to a recently 'published work of 
much ability— Cases and opinions on constitutional Law , collected by 
Eorseyth (1809) p. (1 7o) on the subject of the construction of grants in 
England by the Croum to the subjects , may perhaps " be usefully 
inserted here. 

(i) “In cases of grants by the Crown, tho rule of law has been that they are 
construed most strongly against the grantees, and that nothing 
passes by them without clear and determine, words. Stanhope 1 s case , 
tfob, 243, Brc. Abr. Patent, PI. 62 ; 6 B.H.C.R. 191 (203). F 

(li) But this must bo taken with the qualification that the words are really 
doubtful and when tho interpretation in favour of the Crown fiiight 
bo without violation of tho apparent object of the grant. (Ibid.) G 

(iii) In Malyne’s case, 6 Co., 5 it was held that tho King’s grant should bo 

taken beneficially for the honour of the King and the relief of the 
subject ; and Sir Edward Coke says there that the ancient sages of 
the law construed the King’s grant beneficially, so as not to make 
any strict or litoral construction in subversion of such parts ; See, 
also, 2 Inst. 297. (Ibid.) jj 

(iv) As to grants by the Crown exerta scientia et mero motu see a valuable 

note to The case of Alton ivoods , 1 Co. 43-6 in the edition by Thomas 
and Fraser, Vol. I, p. lio. The rule of strict interpretation is said 
not to apply to royal grants made upon a valuable oonsideration ; 
Kent’s Uom, ii, 656. (Ibid.) j 

(v) At all events, whatever may have been the old rule, one consistent with 

justice and common sense now prevails, and it has been expressed in 
* a reoent case ; upon a question of the meaning of words the same rule 
of common sense and justice must apply, whether the subject matter of 
Construction be a grant from the Qrown or from a subject ; it is always 
a question of intention » to be collected from the language used with 
reference to the surrounding circumstances ; Per f}ir John Coleridge 
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delivering the judgment of the Privy Council (present Lor^ Kings- 
down, Dr. LushiDgton, Lord Justice Knight 13ruce, Sir Pldward 
Ryan and Sir John Coleridge), in the case of Lord v. Commissioners 
of Sydoney, 12 Moore (P.C.) 497. J 

(vi) 14 All grants from the Crown arc matters of public record 'The king cannot 

grant or take anything but by matter of record. * • * It hath this 
sovereign privilege that it i9*provod by no other but by itself. 3 Inst. 
71, Royfil franchises never pass by assignment without spocial words in 
the crown’s grant (year Book, 30 Edw. I): and it is said that a royal 
franchise does not pass to tho assignee of him to whom it was 
granted. [Ibid.) K 

(vii) As to tho necessity of express words to convey property of tho Crown by 

reason of prerogative, soo Duke, of Beaufort v. Mayor of Swansea , 3 
• Ex. R. 413, and Attonwy- General v. Persons , 2 C. and J. 279. (Ibid*) 
(viii) In the latter case the Court said : ‘Tho rules of construction upon grants 
from tho Crown are much more favourable to tho grantor than tho 
rules of construction upon grants from the ordinary person. But 

* this does not mean that a forced construction to bo put upon tho 
words in favour of the Crown, but only that whore thoro is a doubt 
they shall be interpreted in its favour contrary to the ordinary rule 

* by which verba fortius accipiuntur contra proferentem : a rule, how- 
ever, which the Court said in Lindus v. Melrose , 27 L.J. Ex. 329, 
ought to be applied only where other rules of construction fail. If the 
King’s grant can endure to two intents, it shall bo taken to the intent 
that makes most for *tho Kind’s benefit ; Com. Dig. Grant (G. 12) ; 

• . see Jezuson v. Dysoti , 9 M. and W. 549 ; Deed. Devine v. Wilson , 
10 Moore, (P.C.) 502. (Tbid.) L 

# (ix) “ In tho absence of any reservation to the Crown of any right of killing or 
taking wild cattle on lands granted or demised in a Coldny by the 
Crown, such right is included in the grant or domiso : The Falkland 
Islands Company v. The Queen , 2 Moore (P.C.) (N.S.) 266. (Ibid.) M 
(x) “In an opinion given by Sir A. Cockburn, A.G., and Sir R. Bothell, 8.G. 
August 1854, on certain questions relating to the fishery revenues in 
Newfoundland and including a question as to the extent of a Crown 
grant, they said : — 

“ The meaning of the term 4 coast ’ in the grant must, as it seems to us, be 
taken to mean the shore of what may be properly called the sea. 
Such is the ordinary acceptation of the term and we see nothing to 
vary its sense in the present instance. We cannot, therefore, go the 
length of the opinion given by Sir F. Pollock and Sir W. Follett, 
that the term 4 coast ’ will include the shores and bays, inlets and 
rivers where the tide flows. It may or may not comprehend the 
shores or bays and inlets, according to circumstances. We think it 
does not include the shores of rivers. * ' * The grant from the crown 
vested in the owner of the soil, except a particular 500 feet. The sea 
% having swallowed up the latter, there can be, so far as the grant is 
concerned, no pretence for calling on the owner to make good 
the loess andthere is no prerogative right in the crown to land so 
Circumstanced, (Ibid.) 
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* (xi) “ In The Lord Afloocatc v. Hamilton , I Macqueen , ILL. 55, where the 
Crown claimod the bed of public navigable river which by an act of 
Parliament had been vested in trustocs, on the ground that by saving 
clause the rights of the crown had been reserved, Lord Brougham 
said : “you cannot out of this saving clause construe any right to bo 
given to the Crown. Th/i right which the Crown had independently 
of it, and previously to it is saved and nothing more. Tho Crown is 
not to have its rights lessonod or diminished ; but nothing whatever 
is givou to the Crown by tho saving clause except the mode of ascer- 
taining its rights by petition to the Court of Session. As generally 
speaking, you cannot raise out of a proviso or an exception in a statute 
any affirmative) enactment, so you cannot, generally* speaking.^raise 
out of a saving, clause any affirmative or positivo right whatever. 
(Ibid.) m ' 0 

(3) Grant of taluk in Oudh — Sanads, successive -Sanad granted in substitution for 

another— Imposition of rule of inheritance contrary to Hindu Lam(— Validity 
— Executive act in times of peace -Effect -Crown Grants Act (XV of 1895), 8.3. 

Before the annexation of Oudh and the proclamation of confiscation, a taluk 
was held by a person with whom subsequently a summary ‘sottlomont 
was made and who in 1859 obtained a sanad purporting in terms to bo 
a grant of the taluk to him and his heirs. No particular line of 
inheritance was indicated in this sanad. After his death, the person 
who succeeded him as kis heir accepted in 1861, another sanad which 
imposed a rulo of descent different from that laid down b^ law. 9 0- 
W?N. 1009. P 

Held — That it was competent for the latter who became absolutely entitled, by 
inheritance to everything that passed under the earlier grant to 
surrender it in consideration of a re-grant of the same estate on new 
terms. 9C.W.N. 1009 -27 A. 634 (P.C.) = 15 M.L.J. 352 = 2 C.L.J. 194 
-9 O.C. 317. Q 

Held further — That all doubts regarding the validity of the second grant have 
boon removed by the provisions of S. 3 of tho Grown Grants Act. (Ibid .) R 

Quaere. —Whether after peace has been established iu a newly acquired territory 
a Government can by an oxceutive act create a line of inheritance 
different from that laid down by law. 9 C.W.N. 1009 (1010). S 

(4) Grant of village by Government— Existing rights of third person not extinguished. 

The grant by Government, whother native or British, of a village, is subject to 
all existing rights against Government, whether or not the deed of 
grant contains an exception or reservation of such rights. Government 
cannot, therefore, by the alienation of its own rights in a village, even 
whore the sanad purports to grant the village as a wholq, extinguish 
or affect any substantive right therein appertaining to third persons, 
or convey to the grantee any larger or better estate or interest than 
that vested in Government. 4 B. 643, T 
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(4-fl) Self-acquisition— Grants by the Sovereign. • 

Grants by the Sovereign power to a person governed by the Mitakshara are 
often self-acquisitions, but this would not be the case whero tho 
grant is made in return for services which have been rendered at tho 
expense of the joint family. Property acquired by a grant undor 
such circumstances would be family property, over which the grantee 
would have no power of disposition by Will as against his joint son. 

3 I. A. 970,72. 11C.P.L.R 133. U 

(5) Exemption of documents from stamp duty. 

San ads, inam title-deeds and other documents purporting to be or to ovidcnco 
grants or assignments by Government of land or of any interest in 
•land arc exempted both from stamp duty and registration [S. 3 (l), 
Stamp Act, 1809 ; S. 17 (/) ; 00 (d), Registration Act) ; JO G. 742 
(746)]. Y 

N.B. — So a grant may be made m any way. E.G, see 10 C. 742, infra. W 

(G) Grants by Government exempt from Registration. 

A letter from tho Agent to the Governor-General to the Nawab of Murshidabad 
announcing the latter’s position and income and informing him that 

• lie was to have tho state lauds and jewels was held to be exempt from 

registration. 19 C. 742 ; (9 G. 701). X 

(7) Grant— Construction— Intention. 

“ Upon a question of the meaning of \yords the same rules of common sodhc 
^ and justice must apply, whether tho subject matter of construction 
bo a grant from the Crown or from n subject ; it is always a quostion 
of intention, to be collected from the language used with re f ercnco to 
• • the surrounding circumstances.” 12 Mad. P.C. 497. Y 

(8) Grant to be in writing. 

But in England, and so it is conceived it would bo in India, all grants must 
^ be in writing. “ The King cannot grant or take anything but by 

matter of record. It hath this sovcveign privilege that it is proved by 
no other but by itself.” 3 Inst. 71. Z 

(9) Royal franchise, passing of. 

Royal franchises never pass by assignment without special words in tho 
Crown’s grant. Year Book, 30 Ed. 1. A 

(10) Act to be construed strictly. 

But an Act which is arbitrary ought to bo construed strictly, and the Courts 

• should not extend its operation further than the language of the 

# Legislature requires. 1 Bom. 523; Sussex Peerage, 11 Cl. & F. 35; 8 

Jur. 793. B 

In the Sussex Peerage, 11 Cl. & F., 36 ; 8 Jur. 793, held “If the words of 
the Statute are of themselves precise and unambiguous, then no 
more can be ncceitary to expound those words in (heir natural and 
ordinary sense. The words themselves do, in such case, best declare , 
' the intention of the legislation. ” C 
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(11) Saving clause in Act in favour of Crown. 

A saving clause in an Act in favour of the Crown refers to rights of property 
# or rights in the nature of property which belong to the Crown as 

Crown property. Corporation of Yarmouth v. Si?nmons, 10 Ch. D. 
c 518 (527, 528). D 

(12) Resumption- Re-grant. 

Tho Government sometime declares certain Zemindaries to be impartible, 
succession to which is also sometimes made* subject to tho approval 
of a special officer. The question whether such an order is legal or 
illegal must be determined by the nature of the tenure. See 12 M. 
I. A. 1;9 M.I.A. 606. „ E 

EXAMINE. „ w 

In tho year 1767, F., tho then reigning Rajah of Hunsapore having robclled 
against tho British .Government, was expoilod by fordo of arms, and 
the Raj confiscated by Governmont, who kept possession of the same 
for upwards of twenty years, and ultimately, in 1790 granted the 
Raj to C., a younger member of the? family of F., on yvhom, some 
years afterwards, the Governmont conferred the title of Rajah. Held 
— that, although the Zemindar y was to betroated as tho self-acquired 
estate of C., yot that the grant being from the ruling pojvcr, in the 
absence of evidence of the intontion of tho grantors to the contrary, 
carried the incidents of the family tenuro as a Raj as tho Govern- 
ment's intention must bo taken to have been to restore the estate as 
it existed before its confiscation, with no charge other than that as 
affected F. and his descendants, and was not, therefore, the creation 
*of new tenuro, but simply a change of tenant, by the ‘exercise of a 
vis major. 12 M.I.A. 1 (84) =9 W.R. 15 P.C. (9 M.I.A. 606, F. ; F. 
13 M. 406, 29 C. 828, 11 C.W.N. 655 ; 28 M. 130). , F 

(13) Inpartibility of Zemindar! shown by evidence— Grant by sanad in 1802 of 
Zemindar! without change of rule of succession by primogeniture — Madras 
Regulation XXY of 1802. 

The question whether an cstato is impartible and descends by the law of pri- 
mogeniture, or is subject to the ordinary Hindu law of inheritance, 
must be decided in each case according to the evidence given in it. The 
result of the evidenco in this suit was to show that before, and in the year 
1802, the Zemindar was in possession of his zemindari (Devarakota, 
by right of primogeniture, as an impartible estate and that he was so 
regarded by tho Government. 

On the passing of Madras Regulation XXV of 1802, and the isftue to him of a 
sanad’i-milkiyat-i-istimrarij in accordance with it, he acquired a 
permanent property in zemindari lands at a fixed assessment, but they 
remained heritable as before; the estate remained entire;* and there 
was no evidenco of any intention on the part of the Government to 
alter the nature of the tenuro. What was said in the judgment in the 
Hansapur case ( = 12 M.I.A. 1) was applicable hore. The estate conti- 
tiued to be impartible, and the ru]e of succession to it was not altered. 
It descended by the rule of primogeniture. 13 M. 406 (P.C,)=»17 I. A. 
134. G 
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(14) Raj seized by Government— Subsequent re-grant effecting dhrlsloli of the 
estates— Grant to heir of former holder. 

The East IndiA Company seized an impartible Raj, the holder of whiqh had 
been driven out o! tho country for acts of rebellion, and placed it 

• under tho management of their officers. Subsequently they effected 
a division of the Raj estate, reinstating in ono portion of it the heir 
of the former holder, and granting the other portion to members of 
anothdfc branch of the family. 

Held , that the reinstatement must under the circumstances be treated as pro- 
ceeding from the grace and favour of the Government in the oxercise 
of their sovereign authority, and the portion restored bocamo thonoe- 
» forth the soparate self-acquired property of the heir, though with all 
the incidents of tho family tenure of the old estate as an impartible 
Raj. 29 C. 828. (See 12M.I.A. 1). H 

(15) Hindu Law— Joint family property- Confiscation —Government grant of part of 
property to one member of family— Whether estate comprised in grant was 
joint ot separate— Separation of one member -His subsequent claim to share 
of Joint property— Partition. 

, Before the annexation of Oudh, certain estates belonged to an undivided Hindu 
* family consisting of three brothers G, U, R, of whomG, tho eldest, was 
tho manager. The estates were confiscated, but tho Government made 
G a grant of the estate in suit. G when oxarainod with a view to the pre- 
paration of the khewat of the estate, stated that he and his two 
brothers were “joint in eqdal shares.” The khewat which was 
signed'by tho three brothers and countersigned by the presiding 
officer, gave, under tho head, "‘shares of proprietors” and “ names 
of zemindars” the names of tho three brothers “ all three in equal 
shares.” G never disputed the right and tho title of his brothers to a 
joint share in the property. 

Held that it must be inferred that, under a family arrangement which could 
not now be questioned, tho three brothers became jointly entitled as 
members of an undivided Hindu family to the estate in suit, although 
tho Government grant was to G alone. 

The three brothers oon tinned to live jointly until 1867 when U quarrelled 
with G, left the family home and brought a suit for partition. R too 
brought a similar suit claiming one-third of the ostato, but he 
remained with G, and withdrew his claim ; G died in 1869 ; U then 
made G’s widow a defendant, and a decree was made by consent 
giving U one-third of the estate. R made an arrangement with G’s 
widow who exeouted a Will in his favour that she was to remain in 
possession, and that his rights were to be in abeyance during her life* 
On the death of G’s widow in 1896, U claimed one-half or in the 
alternative, one-fourth share of tho two- thirds of tho estate that had 
been in her possession during her life-time. 

Hell* on the evidence, that U had altogether failed to prove that G died 
entitled to either two thirds or one- third of the estate as separate 
property ; and that R remained joint with G till the latter’s death, 

0-0 
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and fchen became entitled to two-thirds of the estate. 32 A. 415 
(P,C.) = 14 C.W.N. 985 = 12 Bom. L.R. 65G = 8 M.L.J. 193 = 12 
C.L-J. 225. I 

(16) Raj — Babuana or maintenance grant to younger members — Confiscation of Raj 
by Government — Effect on grantees- Restoration of Raj-Effect on rights acquir- 
ed from Government during confiscation— Conditions of grant — Breach — For- 
feiture. 

When tho question was whether a grant of lands originally made for tho 
maintenance of younger members of tho family was resumable for 
alleged breach of condition of tho grant, and it appeared that subse- 
quent to tho grant the parent estate was confiscated by Government 
and Government settled with the grantees tho lands held by them; 

Held, that this constituted a now settlement and when subsequently Govern- 
ment restored tho pstate to tho grantor’s heir, tho transaction did not 
operate to recreate the maintenance grant with tho conditions. 11 
CAV.N. 655. J 

When Government confiscated tho estate all nights of the grantor as well as of 
the persons holding lands in the estate lapsed. 

The subsequent restoration of the estate did not destroy rights acquired whilst 
the estate was under forfeiture (Ibid.) See, also, 29 C. 828. K 

(17) Parlakimidi, zemindar! of— Forfeiture— Re-grant -Nature of tenure— Owner- 
ship if passed to zemindar- Adverse possession— Acquiescence under mistake 
—Estoppel. 

Prior to tho forfeiture by Govewiment of the Parlakimidi zemindari in 1800, 
the Maliahs (certain hill tracts to the north of the zemiqdari) formed 
part of the zemindari. The inhabitants of these hill tracts, the Savaras, 
wore once a turbulent people and in order to control them and to de- 
fend the passes to the plains, the country was divided into Muutahs 
or forts and each placed under the control of a local chief or Bisoyees. 
Tho Bisoyees held the Muttahs on a mere service-tenure paying an an- 
nual sum- to the zemindar by way of kattubadi or quit-rent — an 
arrangement, not unlike that which prevails in other hill tracts in 
India. In 1802, the zemindari of Parlakimidi was re-granted to the 
zemindar in permanent settlement, but Government advisedly retain- 
ed possession and control of the “lands held by the Bisoyees.” Held— 
that by this and similar expressions were meant the entire Mutfeas 
which made up the Maliahs and not merely the lands under the direct 
cultivation of the Bisoyees inasmuch as the benefits enjoyed by them 
included not only those lands but also fees and other dues received by 
them from the Savaras throughout the whole of tho Muttas. 28 M. 
130 (P.C.) = 9 C.W.N. 553 = 1 C.L.J. 460. » L 

Held further — That the proprietary right in the Maliahs did not pass to the 
zemindar when the Maliahs were again placed under the control of the 
zemindar in 1823 and the Bisoyees required to pay their quit-rent 
through him, and when again in 1825, in consideration of a grant to the 
zemindar of certain villages situated outside the Maliahs, the zemindari 
was charged with the tribute payable by the Bisoyees to Government 
(Ibid.) H 
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Prom 1830 to 1890 the zemindari had been managed by the Court df Wards. 
During the whole or part of this period the Court of Wards worked 
the forests of the Maliahs for the benefit of the zamindari in the 
mistakon boliof that it belonged to the zamindari and other Government 
officials acquiesced therein. The Government officials under the 
same mistake also encouraged the expenditure of zomindari funds 
upon the making of the roads jn tho Maliahs. But on the first 
occasi<Jn that a claim of ownership was distinctly put forward by 
tho zemindar it was repudiated by Government. 

Held— That the Courts in India were right in holding that the zemindari had 

• failed to inako out a title by adverse possession (Ibid.) N 

Also — That those facts did not ostop the Government from claiming ownership 

of tho Maliahs. (Ibid.) 0 

• 

'(IS) Grant of zemindari by Government to the heir of last holder— Indents - 
Partibility. 

A^emindari held on military tenure ceased to be so hold long before the 
permanent settlement in 1802. After tho settlement it was Bold for 
the debts of the zemindar and bought by the Government, who sub- 
sequently re-granted it to the eldest son of the last zemindar with 
unrestrained powers of alienation according to Hindu Daw. Prom 
these facts no inference can bo drawn that the Government intended 
to or did burden tho zemindari wiLh the incident of impartiality, 
which is an exception to the ordinary Hindu Law. 11 M. 380. P 

(19) Zemindari— Present partibility of a zemindari existing before 17S9 -Subse- 
quent grants by Government— Absence of intention to grant it as impartible— 
Sanad~ /- mllklyat-l - is tlmrari. 

* Though a zemindari may have been originally held on military tenure, and may 
have been impartible, yet, the subsequent dealings with tho estate, the 
nature and terms of the grants under which it has boen held throughout 
the present century, tho absence of proof of any usage or practice of 
impartibility in the succession to the estate, contrary to the ordinary 
Hindu Law of succession, and the character of tho estate in that it is in 
no way distinguishable from an ordinary zemindari subject to the pay- 
ment of a fixed assessment of revenue, may all lead to the conclusion 
that the zamindari is now a partible estate in a question of succession. 
With respect to the Merangi zamindari, it appoared from the kabuliyat or ins- 
trument of assent to the sanad-i-milkiyat-i-istimrari of 1804, that the 
latter was in the ordinary term of such grants, and there was no 
ground for inferring that the Government intended to create an im- 
partible zemindari, or to restore an old one with impartibility attached. 
In 1835, there was, for a second time, such a dealing with the estate 
by the Government in granting it again by sanad , as showed that there 
was no intention to the effect above mentioned. The case of the 
Hansapur zamindari (12 M I. A. 1) situate in Behar, as to which 
their Lordships ill 1867 held that it must bo taken to retain its pre- 
vious old quality of impartibility, after having been granted in 1790, 
was distinguished. 14 M. 237 (P.C.)=»18 LA. 46. Q 
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Crown grants . . . .tenor "—{Concluded). 

E.— NATURE OP GRANT DETERMINING FACTOR -FORM— RESUMPTION- 1 - 
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•“In the present instance,” their Lordships said u the grant followed on a pur- 
chase of the property by the Government. It was given, on the soli- 
citation of persons who had a claim against the Government, to one 
who, though no doubt the son of the former zemindar, might have 
had no such grant, but for the intervention of those persons who 
were attaohed to him ; and there is nothing in the terms of the grant 
to support the contention of the appellant. 14 M. 237 (246) (P.C.), 
affirming 11 M. 380. R 

(20) Suit for possession of land— Proof of possession for 20 yearB by claimant— 
Onus on the Crown to prove subsisting title— Adverse possession, proof of— If 
unnecessary. 

In a suit for possession of land, it was held, though the title f/as originally in 
the Crown, still, if the possession of the claimants for 20 years is 
proved, then the burden is on the Crown to prove that'it has a sub- 
sisting title by showing that the possession of the claimants commenc- 
ed or became adverse within the period of limitation. It is not 
necessary for tho claimant to prove rfd verse possession forrsixty years. 
9 M. 175 ; 15 M. 315 and 19 M. 165, F.\ 7 M.L.T. 128. 8 

(21) Procedure— Resumption of Crown grantB. 

In the absence of any procedure prescribed by law for the resumption of Crown 
' grants it is manifestly proper and convenient that a notice should be 
given, even though it be not strictly necessary. Thomas v. Sher- 
wood, 9 P.C. 142 (148). T 
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THE P0WERS-01^ ATTORNEY ACT, 1§82. 
(ACT VII OF 1882.) 

STATEMENT OF OBJECTS AND REASONS. • 

As the law stands, the donee of a powor-of-attomey, when executing an instru- 
ment pursuant to the power, must sign, and where sealing is required must soal, in his 
principal's name. The first object of this Bill is to rondor it legal for such donees to 
execute in and with their own names and seals. The law respecting the execution of 
instruments un<jer powors-of-afctorncy will thus be made accordant with what will be 
the rule in England from and after the 31st December, 1881, and with what is believed 
to be tffe practice*in the North Western Provinces, British Burma and, probably, 
elsewhere in lydia. The section effecting this is copied from S. 4G of tho recent 
Statute 44 & 45, Vic., C. 41, which takes effect from tho eloao of tho present year (1881). 

Tho second object of the Bill is to preclude doubts as to the liability of a donee of 
a power-of-attorney who makes payment in good faith aftor tho donor of tho power has 
died or become lunatic or bankrupt or insolvent or has rovoked tho power, when the 
fact of death, lunacy, bankruptcy, insolvency or revocation was not known to tho donoo 
at the time of making the paymont. The section effecting this is copied from S. 47 
of the Statute above-mentioned, and merely extends to all attorneys the rule as to 
trustees, executors and administrators making payments under powers, whioh has been 
in force in British India for the last fifteen years — See Act XXVIII of 1866, 8. 39. 

The third and last object of the Bill is to provide for tho deposit of instruments 
creating powers of attorney, and for the cvidoncc of the contents of such instruments. 
Tho section effecting this is copied (with the modification necessary to adopt it to 
India) from 44 & 45, Vic., C. 41, S. 48. 

SImAa ; ) Whitloy Stokes. 

The 10th October, 1881. ) E. J, CROSTHWAITE, 

Offt 7 . Secy, to the Govt, of India. 

PROCEEDINGS OF THE COUNCIL, DATED 
7th December, 1881. 

POWER8-OF-ATTORNEY BILL. 

The Hon'ble Mr. Stokes introduced the Bill to amend the law relating to Powers- 
of-Attorney, and moved that it be referred to a Select Committee consisting of the 
Hon'ble Messrs. Gibbs, Reynolds and Evans and the Mover. {Ie said that, as the law 
stood, the donee of a power-of-attorney, when executing an instrument pursuant to the 
power, musl sign, and, where sealing was required, must seal, in his principal's name. 

The first object of this Bill was to render it legal for such donees to execute in and 
with their names and seals. The law respecting the execution of instruments under 
Powgr-of- Attorney would thus be made accordant with what would be the rule in 
England from and after the 31st December, 1881, and with what was believed to be 
the practice of the natives in the # North Western Provinces, the Punjab, British Burma 
and probably, Elsewhere in India. 
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The section effecting this was copied from 8» 46 of the xeoent Statute 44 and 
45, Vio. C. 41, which took effect from the close of the present year. , 

The second object of the Bill was to preclude doubts as to the liability of a donee 
of a pojver-of-atfcotney who made payments in good faith after the donor of the power 
had died or become lunatic or bankrupt or insolvent, or had revoked the power, when 
the fact of death, lunacy or bankruptcy, insolvency or revocation was not known to the 
donee at the time of making the payment. 

Tljp section effecting this was copied from S. 47 of the Statute above-mentioned, 
and merely extended to all attorneys the rule as to trustees, executors and ad- 
ministrators making payments under powers, which had been in force in British India 
for the last fifteen years — See Act'XXVIXI of 1866, S. 39. ( 

The third and last object of the Bill was to provide for the deposit of instruments 
creating powers-of-attorney, and for the evidence of the contents of suoh instruments. 

The section effecting this was copied (with modifications necessary to adapt it to 
India) from 44 & 45, Vic. C. 41, S. 48. 

It might also be worth while to declare (in accordance with S. 40 of that Statute) 
that married women, whother minors or not, should have power to appoint attorneys 
on their behalf for the purpose of executing a deed or doing any other act which they 
might themselves oxecutc or do. 

The matter would bo considered by the Select (Jommittee to which .he hoped the 
Bill would be referred. 

The Motion was put and agreed to. 


PROCEEDINGS OF THE COUNCIL, DATED THE 
23rd February, 1882. 

* POWERS-OF-ATTORNEY BILL 1 . 

The Hon’ble Mr. Stokes also moved that the Report of the Select Committee on 
the Bill to amend the law relating to Powers-of-Attorney bo taken into consideration. 
He said that in thiB little Bill the Select Committee had only made one or two un- 
important changes. They had added a section equivalent to 44 & 45, Vic. 0. 40, 
declaring that married women, whether minors or not, should have power to appoint 
attorneyB.on their behalf, for the purpose of exeouting a deed or doing any other aot 
which they might themselves execute or, do. They had repealed Act XXVIII of 1866, 
sootion 39, which would be rendered useless by the enactment of S. 3 of the Bill. And 
they had postponed the commencement of the Aot to the 1st May, 1882. 

The Motion was put and agreed to. 

The Hon’ble Mr. Stokes then moved that the Bill, as amended, be passed. * 

The Motion was put and agreed to. 
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ACT VII OF 1882. 


[Passed on the 2 Pit February , 1882.] 
HISTORICAL MEMOIR. 


Yo^r. 

1882 


No.-of Act. i 


Name of Act. 


How affected. 


VII The Power of Attorney Hep. in part, Act Xll of 1891; 
! Act. ' Act VI of 1900. 


An itet to amend the law relating to Powers-of- Attorney 2 . 

For the purpose of amending the law relating to Powors-of- Attorney ; 
Jt ft hereby enacted as follows : — 


Short title. 

Local extent. 
Commencement. 


/. 


1. This Act may be called the Powors-of- Attor- 
ney Act, 1882 : 

It applies to tb*o whole of British India *' J 
and it shall come into force on the first day of 
May, 1882. 

(Motes). 

“ The Powers-of- Attorney Act , 1882 . " 


-il) Statement of objects and reasons. 

For , see Gazette of India, 1881, pt. V, p. 1478. See supra. K 

(2) Proceedings in Council. 

For , see Gazette of India 1881, Supplement, p. 1409, Ibid. 1882, 

Supplement, p. 204 ; sec supra . B 

(3) Object of the Powers-of- Attorney Bill. 

(a) The first object of this Bill is to render it legal for the donees of powers-of- 
atfcorney to execute in and with their own names and seals. [See 
• Statement- of Objects and Reasons, suptra.] C 

t b) The second object of the Bill was to preclude doubts as to the liability of 
a donee of a power-of-attorney who made payments in good faith 
after the donor of the power had died or become lunatic or bankrupt 
or insolvent, or had revoked the power, when the fact of death, 
lunacy or bankriyjtcy, insolvency or revocation was not known to the 
donee at the time of making the payment. [See Proceedings of 
Council, sup fa] . D 

21 -A 
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l,— “The Powers-ot* Attorney Act, 1882 "—(Concluded). 

(c) The third and last object of the Bill was to provide for the deposit id 

instruments creating powers-of-attorney, and for the evidence of "the 
contents of such instruments. (Ibid.) E 

(d) It might also be worth while to declare (in accordance with 8s. 40, 44 and 

45, Vic., C. 41 that married women, whether minors or not, should 
have power to appoint attorneys on their behalf for the purpose of 
executing a deed or doing any other act which they might themselves 
execute or do. (Ibid.) F 

2.— "The law relating to Powers-of-attorney 

(1) Power— Power- of- attorney. 

(a) Power is an authority which one man gives another to act for him or to do 

certain acts. An authority enabling one person to, dispose of an 
interest which is vested in another. Mozley and Whitley’s Concise 
Law Dictionary. 

(b) A power of attorney is a “delegation of authority in writing, by which 

one person is empowered to do an act in the name of another and that 
is an appointment of an attorney. Then it is said in Com. Dig. Tit. 

1 Attorney 1 an attorney is he who is appointed to do anything in the 
place of another, and he has general authority, or a special one for 
some particular purpose.” Per Pinal, C.J., “It is not necessary in 
order to make a man an attorney that he should have a discretion ; it 
- is onough if he is authorised to do an act in the name of another. 
“Per Cresswell, J., Walker v. liemmicts , 15 L.J.C.P. 174; and see 
Queen v. Keik. 12 A. D. and E. 559. G 

(c) Power or letter of attorney is a writing authorising another person who in 

* such case is called the attorney of the party ^appointing him to do any 
lawful act in the stead of another ; so as to receive debts or dividends ; 
sue a third person ; transfer stock or give possession upon a deed of 
feoffment. Tomlins' Law Dictionary. « 

(d) Power is an authority to dispose of any real or personal property independ- 

ently of any estate or interest therein. This may be cither because 
the person entitled to exercise the power (who is called the donee of 
the power) has no interest whatever in the premises, or because it is 
. desired to enable him to dispose of the same further or otherwise than 
his own intorest would warrant ; as in the common case of a parent 
having a life interest in a fund, with power to appoint the shares to 
his children after his death. If the donee of the power be one who 
has no interest in the property in question, the power is called a 
power collateral or in gross , or naked , or a power not coupled with an 
interest, or a power appendant or appurtenant . — Mozley and 
Whitely’s. Concise Law Dictionary. 

(e\ A power, then, is a method of constituting any given person the owner of 
property otherwise than by the ordinary methods of grant, conveyance 
and testamentary disposition. The exercise of the power is called an 
appointment; and the persons taking the property under such an 
appointment are called appointees , and not grantees or assignees. Pifo- 
perly speaking, therefore, every power as above defined, is a power of 
appointment. A power of sale is a power of appointing a purchaser ; a 
power of leasing is a power of appointing a person as lesse^, Ac. (Ibid.) H 
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2 '— " The law relating to Powers-of-attorney ’’—{Continutd). 

(%) Powers— Different kinds. 

ta) Powers aro either general or specitil (or particular) ; the former enabling 

, fc be donee of the power to appoint to any one ho pleases and even to 

himself ; the latter enabling him to appoint among particular indivi- 
duals only, or not at all. There is also the following distinction 
between these two kinds of powers, vie., that the general power, 
when exercised, dates from the exercise thereof, and nofr earlier, 
while the special power, when exercised, dates from the creation 
thereof, which is necessarily an earlier period than that of the exer- 
cise.— Brown’s New Law Dictionary. 

Powers arc either general or special, i.e., general in respeot of the conduction 
of all of a person’s affairs, as where he leaves tho country ; special in 
respect of any one or more named matters, as to receive money. This 
• •instrument gives the attorney authority to act in his name exactly as 

the party giving it would himself do, until revocation,— Tomlins’ 
Law Dictionary. 

(c) A mixed power is one which is neither exclusive or distributive , but 
enables the dor^ee either to give the whole to one member of a class, 
* or to apportion it amongst such members as he may seloct. — Raw- 
son’s and Remnant’s Pocket Law Lexicon. I 

(3) Cfertain expressions explained with respect to “ powers.” 

(a) Donee. 

The person to whom the power is given is called the “donee” of the power. 

Goodeve, p. 298. J 

(b) Appointor. , 

The ‘donor ’ of the 1 power ’ when he exercises it is called the ‘appointor.’ 
(Ibid.) K 

• • 

(c) APPOINTEE. 

The person in whose favour the power is exercised is callod the 1 appointee/ 
(Ibid.) L 

(4) Power- of- attorney— Letter of attorney— Procuration. 

(а) This is an instrument by which one person empowers another to act in hiB 

stead. The donor of the power is called the attorney, or (when ap- 
pointed by a Corporation aggregate to receive administration), the 
syndicate. A power-of-attorney which simply authorise* the attorney 
to appear in an action and confess the action or suffer judgment to go 
by default is called a warrant of atto>ney. All other authorities are 
called 9 imply powers-of-attorney , the power being special if it is to do 
one particular act, and general , if to do generally all matters connected 
with a particular employment. Again a general power -of -attorney 
may be either limited, as when it leaves nothing to tho discretion of 
the attorney ; or unlimited (or absolute), as when it leaves everything 
to his discretion.— Brown’s Law Dictionary. 

(б) JWhere an attorney sues on behalf of his principal the suit should be 

brought in the name of the person for whom he professes to appear, 
* not in his own.-(l N.W.P. 277) ; 2 N.W.P. 415; 2 N.W.P. 60. M 
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2.—“ The law relating to Po wers - of -attorney ,t — ( Continued ). 

(5) Power of appointment. * 

Where a man is invested with power to determine the disposition of property 
• of which he is not the owner, he is said to have power to appoint such 

property. — Act X of 1865 (Succession), S. 56. M-l 

N.B. — For cases— See Appendix. 

(6) Power— Delegation. 

\he power cannot bo delegated. See Goodeve’s Real Property, 6th Ed., pp. 279 
& 290. • N 

Nor can a deputy be appointed by the attorney, unices the deed conferring the 
powor expressly authorizes such delegation or appointment. See 1 
Dav. Prec. 476, note. See Goodeve’s Law of Real Property, p. 290.0 

(7) Power of attorney— Execution— Evidence to show that principal is aliye— Con- 
sideration. , , 

(а) A power-of-attorney is an authority from ono person to do an act in the 

turn, stead, or place of another : as, in the case of'a feoffment, a 
lettor of attorney to deliver seisin to the feoffee, which must be by deed, 
and must be executed in the life-time of the donor. Co. Lott 51 (b) 
52 (5), cited in Goodeve’s Real Property, 5th Ed., p. 289,. P 

(б) Hence it came to be necossary in making out title to property that, where 

any deed had been executed by attorney, the powor should be produced 
and evidence given of the principal having been alive at the tiixie of 
its being acted upon. [Note to Smart v. Sanders , 5 C.B. 917 ; and 
Dart V <fc P. 347.] See Goodeve’s Real Property, 5th Ed., 289. Q 

(c) Where it had not been given for valuable consideration, it was also revocable 

at any time by the (lonor, and was liable to be suspended by his 
* mental incapacity; therefore, in every such case, it was further neces- 
sary that inquiry should bo made whether the power had been revoked 
prior to its apparent or proposod exercise. Ib., and 592. (Ibid). R 

(d) Where the conveyance, on sale or mortgage, was executed by Utcrney, 

the practice was to retain, or deposit in the names of trustees at the 
risk of the vendor or mortgagor, the purchase or mortgage-money, until 
satisfactory evidence had been adduced of the validity of the power at 
the date of the execution of the conveyance. Dart, V & P. 347. (Ibid ). S 

(e) Now in cases falling within the Conveyancing Act, 1882, 45 & 46 Viet., C. 39, 

Ss. 8, 9, it is necessary for a purchaser to ascertain the facts of the 
principal being alive and the power being in force at the time of the 
conveyance being executed. Goodeve’s Real Property, 5th Ed., p. 289.T 
(/) (i) These cases are where the power of attorney has been created by an ins- 
trument executed after 1882, and either is given for a valuable consi- 
deration, and in the instrument creating it is expressed to be irrevoc- 
able. 46 & 46, Viet., C. 39, S. 8. (76id). U 

(ii) Or, whether given for a valuable consideration or not is ip the instru- 
ment creating it expressed to be irrevocable for a fixed titae therein 
specified, not exceeding one year from the date of the instrument. 
Ib., 8. 9. (Z6id). U-l 

8) Construction of power-of-attorney. 

(a) A power-of-attorney should be construed strictly — Story on Agency, 8 # . 68; 
14 B. 690 (593) ; U.B.R. (1902), 3rd Qr., Power of Attorney, 6 (7) ; 
6 M.I.A. 27; 8 0. 934 ; 10 C. 901. * , Y 
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2 *—' " 77ie /aw' relating to Powers-of •attorney "—{Continued), 

• (6) Powers-of-attomey are to ho construod strintly, that is to say, that where 

an act purporting to be done under a power-of-attornoy is challenged 
# as being in excess of the authority conferred by the power, iMs neces- 

sary to show that on a fair construction of the whole instrument, the 
authority in question, is to be found within the four corners of tho 
instrument, either in express terms or by necessary implication. 
Bryant v. La Jianque J)u l'euple , (1893) A.C. 170; cited iu G O.L.J. 

• 491 (600); U.B.It. (1902), 3rd Quarter, Power*of- Attorney , # 5 (7) ; 8 

C. 984 ; 10 C. 901 ; 14 15. 590. W ft X 

(c) A general power-of-attorney does not necessarily imply an unlimited autho- 

rity to* borrow, and the general words in a power-of-attorney confer 
upon the agent only, such general powers ns arc necessary to carry out 
the special powers. 3 hid. Gas. 330 [G C.L.J. 639, i?J. Y 

(d) When a person holds a general power of attorney for another, he is at 

• # liberty to refuse to accept service of summons and appear in a suit 

brought against the principal ; in other words, he may act upon the 
* power or not, as he may think proper. 8 C. 317. Z 

# (9) Power-of-attorney— Construct— Power to dispose of property. 

(a) “A power to dispose” would include any disposition by way of sale, mortgage, 

9 charge, oxcliarTge or lease. It might also include a power of gift, but 
this power would be dependent upon the consent of tho bcnoficiaries. 
Ph. <fc Trev. 405 ; but see infra. A 

• (6) A power-of-atfcornoy authorized the holder “ to disposo ” of ceitain property 

in any way he thought fit. 

Held , that the word “ dispose ” was not used in any technical sense, and that 
the holder of such power had no authority to mortgage the property, 
14 B. 590 (5 M.l.A. 27, F.). % B 

(10) Power |o prosecute and defend suitB. 

(а) The nature and limit of the powers given by a powor-of-attornoy depend on 

the terms of the powor-of attorney. A power-of-attorney givcu to an 

• * agent to prosecute and defend suits, was held, on a petusal of tho' 

terms, not to authorise the power holder to refer questions to arbitr- 
ation. 6 N.W.P. 210. C 

(б) T, having frequent occasion to prosecute and defend suits in different 

Courts, and being unable to give his personal attention to them, exe- 
cuted a power-of-attorney in S’s favour, whereby he authorised S to 
watch the cases on his behalf, to appoint any pleader or mookhtar ; 
to receive, after giving a receipt for tho same, any money deposited 
for, and due to him from the Courts ; to act on bis behalf in cases of 
Dakhil-Kharij, and obtain the entry of his name after getting the 
names of other persons expunged; to purchase villages with the money 
due under decrees ; to file on his behalf receipts, acquittances, razee • 
namahs, and other documents ; and to ge # t back deeds and decrees 
and give receipts and acquittances. Held, that the terms of the 
power-of-attorney did not authorise S, to refer questions to arbitra- 
tion. 6 N.W.P. 210. D 

(11) Power— Principal and agent— Power to sue given to an agent f extent of— 

* YakiJ, reasonable remuneration to, under such power. 

A mere power to sue doe^not authorize an agent to do more than employ a 
vakil on the terms of paying him a reasonable remuneration* 10 B. 
18. ’ B 
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2.—“ The law relating to Powers-of-attorney "—(Continued). 

(12) Power to oarry on business of firm. 1 

Where ft power-of-attorney authorises the plaintiff to carry on the business of 
• the firm, the power cannot be stretched to include the winaing-up of 

it altogether, by a dissolution of partnership. The plaintiff has no 
right to sue for dissolution of partnership. U.B.R. (1892—96), 526. P 

(13) Power to sell, etc. 

% (a) A power “to sell, endorse and assign,” is a power to sell, a power to en- 
dorse, and a power to assign, so that these acts may be done apart 
or together, and the powers are conveyed conjointly and severally. 
5 M.I.A. 27. ♦ 0 

(6) The power to sell is only a powor to sell in the ordinary course of business, 
i.c for a money price. So, where the sale was partly for a money 
price and partly in consideration of the sale of certain shares at a 
future day, the transaction is not within the power. 9 C. 1 (Ijh H 

(c) Salk under power— Duty of purchaser. 

Whore shares in a public company are sold under a power, it Is the duty of 
the purchaser, to soc that, the price was paid to the owner or his 
attorney. Per Wilson, J., 9 C. 1. I 

[d) A joint and several power authorising *tlie holders “to purchase, sell, 

endorse, and transfer for tho principal and in his name and on his 
behalf *’ all his shares in any public company or sooiety, would not 
justify them to enter into a contraot, embodied in bought-and-sold 
notes, agreeing to sell and to purchase sometime hence at an 
advanced rate on their account, certain shares, the boaght-and-sold 
notos bearing tho same date and being one transaction. Per Garth, 
C.J. 

It waB held * that tho above transaction was eithet an actual loan, or a 
transaction in the nature of a loan for the purpose of raising money. 
Per Garth t, C.J . , 9 C. 1. J 

(c) The payee of promissory noteR of the East India Company, by a power of 
attorney, authorised his agents at Calcutta to “ sell, endorse and 
assign ” the notes. Those notes were transferable by endorsement, 
payable to bearer. The agents in their character of private bankers, 
borrowed money of the Bank of Bengal , offering, as security, these 
promissory notes. The Bank made tho advance, and the agents 
endorsed tho notes, 9uch endorsement purporting to be as attorney for 
their principal, and deposited them with tho Bank, by way of collat- 
# security, at tho same time authorising the Bank, in default of 

payment, to sell tho notes in reimbursement of the advances. The 
agents afterwards became insolvent, and default having been mAde in 
payment, the Bank sold the notes, and realised the amount of thoir 
loan. Held, that the endorsement of tho notes by the agents of the 
payee to the Bank was within the scope of the authority 1 given to 
them by tho power-of-attorney, and that the payee could not recover 
in detinue againBt the Bank. 5 M.I.A, 1. K 

(14) “ Power of tele ” Includes power to mortgage with right of tale. 

(«t) Where the executors have a power of sale, they have authority to execute a 
mortgage with a power of Bale in favour o! the mortgagee. 1 A. 
710 (P.B.). L 
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2.—“ The lew relating to Powers* of -attorney M — ( Continued ). 

• (6) In England, an executor may mortgage with a power of sale property 

which wholly vests in him. Russel v. Plaice, 18 Beav. 31 ; cited in 

' 1 A. 710 (719). • # H 

(c) Where a Will gave tho executor power to sell the property to pay off dobts 
incurred by the testator, or if tho property was a losing concern, the 
executor was held to havo power under S. 90 of the Probate Act, 

, corresponding to 8. ‘269 of tho 8ucoession Act, to mortgage ^ho pro- 
perty in case of necessity. 8 C.W.N. 362. N 

(15) Executor cannot exercise a power of sale by* attorney. 

Executors cannot exercise a power of sale by attorney. Combe's case, 9 Co. 
76 (6) ; cited in I Will. Exors., 10th Ed., 712. 0 

(16) Power of 'attorney by executrix— Power by statute— Power by Will— Requisite 
•in India of delegation of agency— Execution of deeds. 

A power-of-attorney contained, amongst others, tho power to soli and convert 

# into money “ tho goods, effects and things belonging to M the princi- 
pal; held, that the word 11 things ” in the power included mortgages 
a3 being things in action, there being nothing in the deed which 

• suggested that the things were to be limited to “ choses-in -possession ” 
and not to “choses-in-action held,— further that tho mortgages 
were oapable of being transferred by the attorney (a). 

• 

An executrix is not competent to exercise the power of sale given by statute 
or Will, by an attorney ; there is no distinction between a power 
given by statute and a power given by a Will. 

A powor-of-attorney, in so far as it delegates to an attorney power to exoroiso 
^ the discretion vested in an executrix, is void. 13 C.W.N. 1190. P 

But where the executrix granting the power was actually present when certain 
deeds or transfer were executed, and her attorney had consulted her 
• in all the dealings and she approved of tho same, and thereafter, tho 

attorney executed the documents under her approval, And whore tho 
documents executed did not express whether they were exooutod 
^ under a power given in writing or under verbal instructions, 

Held, that the case fell within the legal maxim of ut res inajis valeat quatn 
pareat and that it must be taken that the attorney executed tho 
document under the express verbal authority given to him by the 
executrix principal. 19 C.W.N. 1190. Q 

(17) “ Power to mortgage ” does not authoriie a tale. 

A power to mortgage does not authorise a sale, though it authorises a mortgage 
with power of sale. Cook v. Dawson, 29 Beav. 123 ; Bridges v. Long- 
man, 24 Beav. 27 ; In re Chawner’a Will, 8,Eq. 569; cited in Theob, 

/ 6th Ed., 435. R 

(18) Power to sell or mortgage— Execution of tlmple money-bond. 

A power to sell or mortgage property for payment of debts cannot bo construed 

* to include a power to give a simple money-bond, an instrument of a 

B totally different # nature and one which is not a means of paying 

debts at all. An instrument of this kind must bo construed strictly. 

7 C. 253 = 8 C.L.R. 433. 8 
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Act YII of 1882 (the powers-of- attorney act). £8. 1 

2.— “ The law relating to Powers- of •attorney "—(Continued). 

(19) Power-of-attorney —Constitution of agency by power-of-attorney- Power «to 
borrow money for particular purpose in particular manner — Binding^ nature of 
dejpt contracted in different manner. 

It is an inflexible rule in tho construction of powers-of-afctorney that the special 
purpose for which tho power-of-attorney was given, is first to 3 be re- 
garded, and the most general words, following the declaration of that 
special purpose will be construed to be merely all such powers as are 
% needed for its effectuation. The owner of a ship constituted tho 

master thereof as his agent and authorized him by means of a power- 
of-attorney to raise money on the ship’s papers for the repair of the 
ship. Tho power further authorised the agent “ to do and act in the 
premises as fully and effectually to all intents and purposes as ” the 
owner might or could do if personally present. Held that the master 
could not raise money by mortgaging tho ship. The authority given 
was not to mortgage the ship, but to pledge the titfb deeds. 2W.H C. 
177 (*tpp.) 0 O.Tj.J. 490. # T 

(20) Pledge of Government securities by agent for unauthorised loan— Suit for re- 
covery of securities by principal from transferee— Negotiation. 

Where a person, who was authorised, jointly and severally with another, under 
a power-of-attorney to 44 negotiate, make sale, dispose ofr, assign and 
transfer ” certain Government securities, pledged them for a cortain 
advance for which he gave a pro-noto, signing himself as attorney 
for tho owner, held that the owner was entitled to recover the securi- 
ties from the transferee, as tho transaction was not authorised by tho 
potfer. 8 C. 934 ; on appeal, 10 C. 901 (P.C.). U 

Kven granting the applicability of “negotiation " to Government securities, 
a power to “ negotiate ” them would not authorise an agent to do 
more than put them if necessary, in the name of tho owner. Per 
% White, J. 

A power to negotiate Government securities would authorise their negotiation 
by way of pledge. Pt'r Garth , C.J., 8 C.934; on appeal, 10C. 901 (P.C.).Y 

Where a power-of-attorney authorised an agent to negotiate, sell, disposo of, 
assign and transfer certain Government notes deposited with him for 
safe custody, uud to contract for and purchaso or accept the transfer 
of fresh Government notos on the principal’s behalf, and for such 
purposes to sign for the principal in such transactions, held , with 
respect to tho general objects of the power, that the agent had no 
authority to plodgc by indorsing one of tho notes and borrowing 
money thorcon for himself and in fraud of his principal, and that 
tho lender of tho money acquired no title to the note as against the 
principal. 

If a power to endorse had been expressly given, as in 5 M. I. A. 1 and 5 M.I.A. 
27, it would perhaps have beon in the power of the donee, at his dis- 
cretion, to indorse tho note converting it into one payable to bearer 
foe any purposo. 10 C. 001 IP.C.) = 11 X. A. 94; (on appeal from 8C. 
934. W 

5 M.I.A. 1 and 5 M.I.A. 27 have not decided that the words in a power-of- 
attorney are always to be construed disjunctively, though they may 
bo so construed. A rule of construction, inteuded to aid in arriving 
at the moaning of the parties, may as well be applied in the construc- 
tion of tho power as in that of any other document. (Ibid.) X 
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S. lj Aot YII of 1882 (the powers-of- attorney act). 

2.—“ The law relating to Powers- ot -attorney ••—(Continued). 

(21) Agent— Power-of- attorney. 

f The petitioner held a power-of-attornoy jointly from five powers wh(phdid not 
authonso him to act generally in any manner in which one or more 
of these five persons might be severally concerned, norwaB it suffici- 
ently stamped to cover five separate powers-ofattoruey on behalf of 
five individuals. Held , that under this power-of-attornoy tho agent 
could not act 111 cases m which all the executants of the* power-of- 
attorney were not concorncd. 1 O.C. 150. Y 

• 

(22) Bank— Bank Manager— Private Agent - Bona tides . 

A boiug in uncontrolled management of the National Bank in Calcutta, and 
purporting to act under a power-of-attornoy* intended to be given to 
him in his private capacity but adrressod to him as “Aoting Manager 
• t of the National Bank ” by B as constituent of the National Bank 

without drawing any cheque on B’s account, and simply by means 
of transferring in the books of the Bank Rs. 15,000 from B’s doposit 
account with the Bank to the account of one U, who was indebted 
to the National bank,. purported to make an advanco of Hs. 15,000 

• from B to C;* whoreas, in fact, the real transaction amounted only 

to transferring the liability of C to that extent from the Bank 
to B. 

Held that, so far as this transaction was concerned A could not divest himself 
of his character of Bank Manager and that, acting as tho agent for 
both parties, he acted to the prejudice of B and to tho advantage of 
the Bank, and that there was, in fact, a breach of his duty to B to 
which the Bank was a party. Held also, that A was not able unde{' 
• the pbwer of-attorney to bind B by consenting to any dealings by the 
Bank or G with goods in the Bank’s godowns which would projudiceB 
. W.R. (1873)68. Z 

(23) Contract Act (IX of 1872), 8. 25— Attorney, power of— Mooktarnama— Bond to 
secure barred debt whether binding. 

— A mooktarnama empowering the xuooktar to execute bonds in lieu of former 

debts does not authorise the mookbtar to execute a bond to secure a 
debt already barred by limitation. 11 C.L.R. 581. A 

(24) Principal and agent- Mooktarnama— Power of attorney— Authority of agent, 
limitation of— Gift. 

A Mooktatnama merely gave the mooktar power to grant ticca and ijjara 
leases, and, when advisable, to sell, mortgage, and make gift of 'the 
whole or portion of the property of the principal. Held , that the 
mooktar bad no power to create a permanent tenure. 13 C>L. R. 

# ' 247. B 

(25) Power of attorney to husband— Pardanashin lady. 

If a pardanashin lady deliberately makes herself jointly and severally liable 
9 for a debt incurred by her husband on the strength of a power-of- 

attorney alleged to be given to him by her, she cannot subsequently 

be permitted to turn round and question his authority to pledge her 

, credit. 3 Ind. Gas. 330. 0 

22 — B 
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2.—" The law relating to Powers-of-attorney "—(Concluded). 

(26) Consideration for power-of-attorney. 

An instrument executed in favour of a person, authorising him to recover a 

* certain sum from certain others and, out of that sum, to pay himself 

a debt alroady due to him, and also the expense incurred in making 
tho recovery is supported by good consideration. 7 B.H.C.R. (A. 
C.) 10. D 

(27) Government, suit by— Power of attorney to institute suit not necessary. 

In a suit on behalf of the Secretary of State for India in Council no power-of- 
attorncy is required from the Financial Commissioner, Punjab, in 
favour of the Collector authorising him to institute and conduct tho 
suit, 84P.L.R. (1905) = 160 P.L.R. 1905. E 

(28) Summary dismissal of an appeal -Appeal -Special power of attorney- 

stamped paper for special power-of-attorney. 0 

A Courtis not justified in summarily dismissing an appeal on the ground 
that tho spocial powcr-of-attorncy referred torn Civil Circular I. I is 
unstamped. 15 C.P.L.R. 65. F 


3e— '* It applies — British India . M 
Places where the Act has been declared in force. * 

This Act has been declared to be iu force in Santhal Parganas by S. 3 of the 
Banthal Parganas Settlement Regulation (III of 1872) as amended by 
tho Santhal Parganas Justico and Laws Regulation, 1899 (III of 
1899). G 


41 and 45, 
fio., C. 41, 
1. 46. 


2. Tho clonoo of u powor-of-attorney 1 may, if ho thinks fit, execute 
or do any assurance, instrument or thing in and with 
Po wer o b at tor n ey ^is own name anc * signature, and his own seal 2 whero 

sealing is required, by tho authority of the donor of 
the power ; and overy assurance, instrument and thing so executed and 
done, shall bo as etToctual in law as if it had been executed or done by the 
donee of tho power in the name, and with the signature and seal, of tho 
donor thereof. 


This section applies to powers-of-attorney created by instruments 
exeoufced either before or after this Act comes into force. 

(Notes). 

General. 

(l) Reason for inserting this section. 

As the law stands, the donee of a powor-of-attorney, when executing an instru- 
ment pursuant to the power, must sign, and where sealing is required 
must seal, in his principal’s name. The first object of thfs Bill is to 
rendor it legal for such donees to execute in and with their own 
names and seals. The law respecting the execution of instruments 
under powers of attorney will thus be made accordant with what will 
be the rule in England from and after the 31st December, 1881, and 
with what is believed to be the praotico in the North Western 
Provinces, British Burma and probably, elsewhere in India. [See 
Statement of Objects and Reasons.] g 
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General— (Concluded). 

*(2) Source of seotion. 

•This section is copiod from S. 40 of the recent Statute 44 A 45, Vic., C. 41 
which takes effect from tho close of the prescut year, (1881t [Z6id .] I 

/.—“Donee of a power- of -attorney .” 

Donee of a power-of-attorney -Meaning. 

The person to whom the power-of-attorney is given is called the dooeo of the 
power-of-attorney. Sec Goodcvo’s Law of Real Property, p. 298. J 

• 2.— “May — his own seal.* 1 
(1) Mode of execution by attorney. 

Tho donee of a powor-of-attorncy may, at whatever date tho power was croatod, 
if ho thinks fit, exocutc any assurance, instrument, or thing in and 
• with his own namo and signature and seal, by tho authority of tho 
donor of tho power. See (loodcve's Law of Real Property, p. 290. K 

• (2) Execution of document by attorney— Power of attorney to several persons— 
Name of principal signed by one attorney— Document attested by the other 
attorneys. , 

A executed a power of attorney by wbioh, for the purposo of paying of! oortain 
debts payablo by him, he authorised B, C and D “to borrow monoy 

• to the extent of the amount which is payablo by mo, to sign for mo, 
to execute a document on my behalf, to hypothecate my property 
and to get the document registered. ” Subsequently a mortgage- 
bond was executed which was signed by B on behalf of A and attested 
by C and I) amongst others. The bond was executed and registered 
with the consent of B, C anft I). 

J/efd, that it was not necessary that the three agents should have signed tho 
namo of A. 

• " Held, further, that, although, when an authority is given to two or moro 

persons jointly, all the agents must concur in tho execution of it in order 
to hind the principal in the absence of a provision that some alono 
shall form a quorum, yot, in the case of an authority given in the 
terms in which the authority was framed in this case, if all the 
agents concurred in the execution of it, ono of tho agents with the 
consent of the others writing the name of the principal and the others 
attesting the elocution, tho requirements of law wore satisfied, it 
being impossible for the co-agents to sign tho name of the principal 
jointly. 6 A.L.J. 462 = 2 Ind. Gas. 805. L 

3. Any person making or doing any payment or act in good faith, 
in pursuance of a powor-of*i\ttorney, shall nob bo 
Payment by attor- liable in respect of the payment or act by reason that, 
"^th U t ^tice^of before tho payment or act, the donor of the power had 
death, Ac., good i. died or become lunatic, of unsound mind, or bankrupt 
* or insolvent, or had revoked tho power, if tho fact of 

death, lunacy, unsoundness of mind, bankruptcy, insolvency or revocation 
was not, at the time of the payment or act, known to the person making 
% or doing the same. 


44 and 45, 
Vie., C. 41, 
8. 47. 
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i and 45, 
ici., 0. 41, 
3. 48. 


Aot YII of 1882 (this powers-of- attorney act). rSa. 8 M 

But this section shall not affect any right against the payee of any^ 
person interested in any money so paid ; and that person shall have the 
like remedy against the payee as he would have had against the pfeyer, if 
the payment had not been made by him. 

This section applies only to payments and acts made or done after 
this Aot comes into force. 

• (Notes). 

General. 

(1) Reason for Inserting this sectidn. # 

The second object of the Bill is to preclude doubts as to the liability of a donee 
of a power-of-attornoy who makes payment in good faith after the 
t donor of the power has diod or become lunatic or bankrupt or insol. 

\crnt or has rovoked the power, when tho fact of death, lunacy, 
bankruptcy, insolvency or revocation was not known to the dorAe at 
tho time of making the payment. See Statement of Objects and 
Reasons, supra. ' ,M 

(a) Source of seotion. 

Thi* section is copied from 44 and 45, Viol., C*41, S. 47 and merely extends to 
all attorneys the rule as to trustees, executors and administrators 
making payments under powors which has been in force in British 
India for tho last fifteen years— See Act XXVIII of 1866, S. 89. See 
Statement of Objects and Reasons. N 

/.—“Payment by attorney — good . M 
English Trustee Act, 1893— Protection. 

In order to protect trustoos ami .personal representatives, making payments or 
doing acts in pursuance of a power of attorney, it is onactod by the 
Trustee Act, 1893, as follows : — 

“ A trustee, acting or paying money in good faith under or in pursuance of 
any power of attorney, shall not be liable for any such act or payment 
by renson of tho fact that at the time of the payment or act, the 
person who gave the power of attorney was dead, or had done some 
act to avoid the power, if this fact was not known to the trustee at 
the time of his so acting or paying. Provided that nothing in this 
section shall affect the right of any person entitled to the money 
against the person to whom the payment is made, and that the person 
so entitled shall have the same remedy against the person to whom 
tho payment is made as he would havo bad against the trustee.” See 
Goodevo’s Law of Real Property, p. 290. 0 

Similar protection, as regards payments and acts made and done after 1881, 
has been given by tho Conveyancing and Law of Property Aot, 1881, 
44 and 45, Viet , C. 41, S. 47, to all persons acting in good faith. 
See Goodevo’s Law of Real Property, p. 290. * P 

4. (a) An instrument creating a power-of-attorney its execution being 
verified by affidavit, statutory declaration or other 
Deposit of original sufficient evidence 1 , may, with the affidavit or declar- 

ing^povvers-oLattor- at * on » an y» b® deposited in the High Court within 
ney. tlie local limits of whose jurisdiction the instrument 

may be, • 
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(b) A separate file of instruments so deposited shall be kept ; and any 
person may search that file, and inspect evory instrument so deposited ; 
and a certified copy thereof shall be delivered out to him on request. 

(e) A copy of an instrument so deposited may be presented at the 
office and may be stamped or marked as a certified copy, and, when so 
stamped or marked, shall become and be a certified copy. 

(d) Ae certified copy of an instrument so deposited shall, without fur- 
ther proof, be sufficient evidence of the ‘contents of the instrument and of 
the deposit thereof in the High Court. 

(e) The High Court may, from time to time, make rules 2 for the pur- 
poses of this section, and prescribing, with the concurrence of the Local 
Government, the foes to ho taken under clauses (a), (fr) and (c). 

*•(/) * 

((/) This section applies to instruments creating powors-of-attorney 
executed either before or after this Act comos into force. 

. (Notes). 

General. 

(1) Reason for inserting this section. 

* The third and last object of the Bill is to provide for the deposit of instruments 
creating powers of attorney, and for the evidence of the contents of 
such instruments. See Statement of Objects and Reasons. Q 

(2) Source of section. 

This section is copied (with the modification necessary to adapt it to India) 
• from 44 & 45, Vie., C. II, S. 48. {Ibid,) R 

. “ An instrument — evidence 

(1) Presumption as to powers-of-attorney. 

8. 85 of tho Evidence Act provides that the Court shall presume that every 
document purporting to be a powor-of-attorney, and to have been 
oxeouted before and authenticated by a Notary Public or any Court, 
or Judge, Magistrate, British Consul or Vice-Consul, or Representative 
of Her Majesty or of the Government of India, was so executed and 
authenticated. 16 C. 776 (779). S 

(2) Evidence Act, S. 85— Executor dative qua father— Power of attorney— Appli- 
cation for letters of administration. 

[n order to comply with tho provisions of S- 85 of the Evidence Act tho power- 
of-attorney must be executed before or be authenticated by one of the 
persons mentioned in S. 85, Evidence Act. An application for letters 
• of administration made by a person under a power-of*attorncy executed 
in Scotland by a person appointed executor dative qua father was 
refused, as the power was not executed and authenticated as required 
by 8. 85 of the Act. ’ 16 C. 776. (Anonymous Case, Fulton, 72 ; In 
, the goods of Macgowan , Morton, 370, R.), T 

In 16 C. 776 the learned Judge seems to have assumed that the provision 
contained in 8. 85 is of an exhaustive character and that no other 
, • mode of proving the execution of power of attorney is admissible* 
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/.—‘Mu Instrument — evidence ,f — ( Continued ). 

That assumption, however, is not warranted by the language of ihe 
section, nor can it have been intended to exclude other legal modes of 
proving the fact in question, viz., the execution of the power-of- 
attorney. There is no reason why the fact should not be proved by 
an affidavit made before a person competent to administer an oath. 
The Evidence Act is oxpressly declared nob to apply to affidavits. 21 
M. 492 (494). U 

(3) Ibid* — Powcr-of -attorney by executors, proof of, by meanB of declaration of 

attesting witnesses before rfotary public. t 

A powor-of-attorney given by the executors under a will to a certain person 
authorising him to apply for letters of administration, did not purport 
to havo beon executed in the presence of a notary public or any other 
of the persons designated in 8. 85 of the Evidence Act ; but with 
regard to the execution of the power by each of ttto executory one of 
the attesting witness had made a declaration before the notary public 
as to his having witnessed the execution of the power, and a certifica.be 
signod and soaled by the notary public was appended to the declar- 
ation. Held, that tbo power-of-attorney was sufficiently proved by the 
fact of its execution having been proved by means of an {affidavit made 
before a person competent to administer an oath. Tho provision 
contained in S. 85 of the Evidoncc Act is not of an exhaustive 
character so as to preclude other modes of proving the execution of a 
power-nf attorney. 21 M. 492. Y 

(4) Declaration as to execution of power-of-attorney, before the Chief Magistrate, 
Glasgow— Certificate by Notary^ Public. 

A declaration regarding the execution of a power-oLattornoy, taken before the 
Chief Magistrate of Glasgow and authenticated not only by tho 
certificate of the said Magistrate under tho common seal of tho City 
of Glasgow, but also by a certificate of a Notary Public, can bo 
accepted as proof of the execution of the power. 

(5) Documents held admissible. 

(а) A powor-of-attomcy cxocutcd in British Honduras before a Notary Public 

was held to bo provable in a Court of Equity by the production of the 
Notary’s certificate under his hand and seal. Armstrong v. Stockhan, 
24 Tj.J. Ch. 176; see, also, Hayward v. StepJiens, 36 L.J. Ch. 135; 
Tay Kv., 10th Ed., 8. 15GG, p. 1126. W 

(б) An affidavit, sworn in tho United States, in the presence of a Notary Public 

and attestod by him, with a certificate of the British Consul at New 
\ork, that the Notary filled that office and that his signature was 
entitled to crodit, was admitted in evidence, lloggit v. Ineff, 24 L.J. 
Ch. 120, followed by Cooke v. Wilby, 25 Ch. D. 7G9 ; Tqy . Ev., 10th 
Ed., S. 15GG, p. 1120. 'i X 

(G) Identification of executant, whether necessary. 

(a) When a document purporting to bo a power-of-attorney and to have been 
executed before, and authenticated by a Notary Public, is produced 
before the Court, and affidavit of identification as to the person, pur- 
porting to make the power-of-attorney, being the person, named 
therein, is unnecessary. 9 O.W.N. 988=33 0. 625. ^ Y 
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!•—“ An Instrument .... evidence (Concluded). 

(6) But should the Court be not satisfied as to its execution and authentic 
• cation, it may, under R. 747 of the Calcutta High Court's Rules end 
Orders, call for further evidence. 9 O.W.N. 980 = 33 C. 625. • Z 

(7) Power-of-attorney Bigned by Deputy Collector for Deputy Commissioner, pre- 
sumption aa to. 

In a suit lor possession of a plot of land in Fyz-ihad brought, by the appellants 
against the respondents the power of-aLtorncy filed by tho Government 
pleader on behalf of the respondent Mo. 1 purported to havo boon 
signed by the Deputy Collector ‘“for tho Deputy Commissioner.” 
The Settlement paper showed that the land was Nazul. Held, that 
m view of the general practice that in the absence of a Doputy 
Commissioner or a Collector from the head -quarters of his distrit 
one of his subordinates does sign and has authority to sign papers 
itnd documents on his behalf, it must be presumed that the Deputy 
Collector had authority to sign for the Deputy Commissioner. 

7 O.C. 65. 

2.—" Rules." 

Instance of rules, etc. • 

For instance of rules made and fees prescribed under this clause, see Bom. R. 
and 0; Bur. K. M. B 

Madras. 

Judicial Notification, No. 293, dated 26th July, 1884. 

{Published in the Fort St. George Gazette, 10th August, Ui«4, p. $04, Part , 7). 
The following rule passed by the Honourable the Judges of the High Court 
of Judicature at Madras on the 10th day of July, 1884, and sanctioned 
by Government aro published : — 

It is hereby ordered that the follow ng rules be passed undor S. 4, elauto 
• * (c) of Act VII of 1882, to take effect from the 1st day of September, 

1884: — 

1. The Registrar on the Original Side shall have the custody of all instruments 

deposited in this Court umlor S. 4, clause (a) of Act VII of 1882, 

2. A Register of all such documents shall be kept under the following 

headings 

(1) Description of document. 

, (2) Date. 

(3) By whom deposited. 

(4) When depostied. 

3. The following fees shall be taken by means of Court-fcc stamps under 

section 4, clauses (a) (6) and (c) 

For filing and registering every power and filing, every other 

• document ... ... ... ... ... Rs. 2 

wfhen the copy is presented by the party ... ... ... „ 1 

When the copy is prepared in tho office, the usual charge for copying 
and Re. 1 for the certificate. 

# For searching and inspecting each set of documents. ... ... „ 2 

H.B.— For Madras High Court Fees Rules made under this Act and the 
Indian High ^Courts Act, 1861 (24 A 25, Vic., C. 104), see Fort 8t, 
• George Gazette, 1902, Supplement dated 1st July, p. 1. 
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Act VII of 1882 (the powers-of- attorney act). [8b. I to 6 


3.-“ Cl. 

Legislative Changes. 

i Cl. (/) was repealed by the Lower Burma Courts Act 1900 (VI of f900), S. 48 
and S«h. II. C 


44 & 45, Vic. 
C. 41. S. 40. 


5. A married woman, whother a minor or not, shall, by virtue of this 
« Act, have power, as if she were unmarried # and of full 

of ^married^ women ^ a ^ e ’ a non.- testamentary instrument, to appoint an 
attorney on her behalf, for the purpose of executing 
any non-fcosUmentary instrument or doing any other act which she might 
herself execute or do ; and the provisions of this Act, relating to instru- 
ments creating powors-of-attornoy, shall apply thereto. 

The section applies only to instruments executed aftefr this Acfr comes 
into force. 


(Notes). 

General. • 

.(1) Section added by whom?. 

This section was added by tho Seloct Committee. (See Proceedings of the 
Council). D 

(2) Source of section. 

This section is copied from 44 & 45, Vic., C. 41, S. 40. (Ibid.) 


“ Power- ol- attorney of married tyomen. ”, 

Married women— English Law— Changes. 

A married woman could not formerly appoint an attorney except, perhaps, 
with the consent of her husband [Cooper’s case, 2 Leon 200; Anon 
v. Hopkins, Cro. Car. 165. Seo, also, White v. Greenish, 11 C. B. 
(N.S.), at p * 280.] . F 

Thuroforo, auy assuranco of a married woman’s interest under a power-of- 
attorney was inoperative. Graham v. Jackson, 6 Q.B. 839 ; per 
Patterson, J ; and Dart, V & P. 592. O 

By tho Conveyancing and Law of Property Act, 1881, 44 & 45, Viot., C. 41, 
S. 40, a married woman, whethor an infant or not, is authorised to 
appoint an attorney, after 1881, to execute any deed, or do any other 
act which she might herself execute or do. Goodeve’s Real Property, 
5th Ifid., p. 290. H 

f 

6. [Acf X XVIII of 1866 , S. 39, repealed.}. Rep. by thb Repealing 
and Amending Act, 1891 {XII of 1891). 


APPENDIX. 

<- 

N.B .— The following cases , though not falling under any particular sections oj 
this Act, are collected here for facility of reference, since they all 
relate to power -of -attorney* * 
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App] Act ¥11 of 1882 (the powers-of-attorhey act). 

I.— COURT FEES ACT— POWER-OF-ATTORNEY. 

I 1 ! Court Fees Act, Sch. II. Art. 10 (a)— Stamp Act, Soh. I, Art. 80 (b)— Power to 
vakiUto obtain copies from Collector’s offloe — 8tamp« 

A power to a vakil authorizing him to prosont an application for copies to the 
Collector, falls under Art. 10, Sch. II of the Court Fees Act, and 
does not require to bo stamped under Art. 50 of Bch. I of tho Indian 
Stamp Act, 1879. 9 M. 146 (P.B.). I 

• 

(2) Power exempt under S. 19 (1) of the Court Fees Act, 1870. 

A power-of-attorney was executed by \ omployed in tho “Quoen’s own MadraB 
Sappers and Miners ” in favour of B for defending a suit in which ho 
(A) was concerned. The District Munsif, in whose Court the docu- 
ment was produced, impounded it and forwarded tho same to tho 
Sub-Collector who directed tho lovy of a Stamp Duty of Rs. 5 and 
penalty of Rs. 5 and requested the Commanding Officer of tho regi- 
ment to call on A to pay the sum of Rs. 10. The lattor officer 
pointed out that the document was exempt from stamp-duty, under 
Art. 2864 of the Army Regulations, Held , by the Madras High 
Court, that the document was exempt from Court foes under S. 19 (i) 
of the Court Fees Act, VII of 1870. Mad. Bd’s Pro. No. 270, 17th 
Oct. 1899. J 

. II.— REGISTRATION ACT, 1908— POWER-OF-ATTORNEY. 

(1) Power-of-attorney recognizable for purposes of 8. 32. 

(1) For the purposes of S- 32, the following powers-of-attorney shall alone 

be recognized, namely \ — 

(</) if the principal at tho time of executing tho power-of-attornoy resides 

• in any part of British India in which this Act is for the time being 
in force, a power-of-attornoy executed before and authenticated by 
tho Registrar or Sub-Registrar within whose district or sub-district tho 
principal resides ; 

( b ) if the principal at the time aforesaid resides in any other part of British 

India, a power-of-attorney executed before and authenticated by any 
Magistrate ; 

(c) if the principal at the time aforesaid does not reside in British India, a 

power-of-attorney executed beforo and authenticated by a Notary 
Public, or any Court, Judge, Magistrate, British Consul or Vice- 
Consul, or representative of His Majesty or of the Government of 
India : 

led that the following persons shall not bo required to attend at any 
registration-office or Court for the purpose of executing any auoh 
power-of-attorney as is mentioned in clauses (a) and (b) of this 
section, namely : — 

(i) persons who by reason of bodily infirmity are unable without risk or 
serious inconvenience so to attend ; 

(iij persons who are in jail under civil or criminal process and 

(iii) persons exempt by law from personal appearance in Court. 

(2) In the case of every, such person the Registrar or Sub-Registrar or Magis- 

• trate, as the case may be, if satisfied that the power-of-attorney has 

23— C 
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Act YII of 1883 (the power9-of- attorney act). CApp. 

II.— REGISTRATION ACT, 1908— POWER-OF-ATTORNEY — {Continued)* 

been voluntarily executed by the person purporting to be the princi- 
pal, may attest the same without requiring his personal attendance 

« at the office or Court aforesaid. 

(3) To obtain evidence as to the voluntary nature of the execution, the Re- 

gistrar or Sub-Registrar or Magistrate may either himself go to the 
house of the person purporting to be the principal, or to the jail in 

e which ho is confined, and examine him, or issue a commission for 

his examination, 

(4) Any power-of-attornej? mentioned in this seotiQja may be proved by the 

production of it without further proof when it purports on the faoe of 
it to have boon executed before and authenticated by the person or 
Court horeinbefore mentioned in that behalf. (8. 33, Registration 
Act, 1908.) K 

(9) Proof of power-of-attorney. 

A registered power-of-attorney noed not be proved, as the registering officer is 
a Court within the meaning of S. 3 of the Indian Evidence Act. 14 
C. 176. (17 C. 903, Diss, ; 9 Bom. L.R. 40L ; 16 C.P.L.R 99 • 
145, R.) t • . I 

(8) 8tamp duty for executing power-of-attorney under 8. 33 (a). 

A power-of-attorney executed under the provisions of S. 33 (a) of the Irdian 
Registration Aot (VIII of 1871) may be written on a stamp of eight 
annas undor Art. 13, Sch. II of the General Stamp Act (XVIII 
of 1869). 9 B.H.C. 43. See, also, Act II of 1899, Soh. I 
Art. 48 (a), M ’ 

(4) Deed of sale by Buddhist wife whether requires registered power. 

A deed of sale of joint property, executed by a Buddhist wife alone, does not 
require a registered power-of-attorney under S. 33, Registration Act 
L.B.R. (1893-1900), 37. 4 . 

(5) Power-of-attorney by pyrdanashln lady. 

(fl) A punlan'ishm lady oxecuted a power-of-attornoy and signed it before its 
presentation to the Sub-Registrar. The Sub-Registrar went to her 
ouso, satisfied himself that she had voluntarily executed it and 
authenticated the document by a certificate to the effect that he had so 
satisfied himself. Held that the requirements of S. 33, Registration 
Act, were carried out. Held , further the presentation of a mortgage 
deod for registration by the agent, who acted under suoh a power-of- 
attorney, was a valid presentaton. 7 A.L.J. 157. O 

ife) When transactions entered into by goeha ladies are impoaobed, clear evi- 
dence, not merely of their signature, but of their means of knowledge 
as to what they were about, must be adduced. {Ibid.) See, also, 18 
W.R. 238. ( * p 

(c) The men foot of registration is not a sufficient corroboration of the evi- 
dence as to the validity of transactions entered into by purdanashin 
women, unless a mutation of names takes plaoe, which, if carried put 
under a muktearnama, oannot tell against the pardaneuhin in the 
same way as it will against a person who can transact his own business 
personally. 17 W,R, 693 (P.Q.). * g 
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II.— REGISTRATION ACT, 1908— POW ER-OF- ATTORN BY - (Continued). 

(8) What agents entitled to present documents for registration. 

(*) A certified copy of a decree was presented foe registration under a power 
of attorney. It was not disputed that the copy of a deefoo was 
presented for registration by an agent, under a general power-of-attor- 
ney, which was not executed beforo, and authenticated by the 
Registrar, or Sub-Registrar within whose district or sUb-district the 
# agent’s principal rcsidod, as required by B. 33, Registration Afit. 

Held, that the persons legally entitled to present a document for registration, 
the persons “ having title ” to move the Registrar, are the persons 
specified in 8. 32, Act III of 1877, and no others ; that the agent was 
not a person legally entitled to move the officer, who registered the 
copy of a decree to register it ; that, on the presentation by him 
of the copy to be refiistored, the Registrar could not legally exercise 
Jiis jurisdiction ; that the registration on suoh a presentation of the 
document could not be deemed to be a mere defect in the registering 
officer’s procedure which was covered by 8. 87, but was invalid ; and 
that the document could not, therefore, be deoraed to be registered 
within the meaning of Art. 179 of the Limitation Act. (See 8s. 32, 

# 33, 60, 87, Rcgiriration Act) ; 6 0.0. 9, dissenting from 11 A. 319*9 

A.W.N. 101. R 

(6) It is the circumstance that a person is the particular kind of agent des- 
cribed in S. 32, which entitles him to present the document for 
registration, and not the more fact that ho is an agent. 6 O.G. 9. R 

(c) The agent of the person mentioned in 8. 32, Registration Act, 1908, if he is 
not duly authorised by a powor-of-attorney, such as 8. 83 of that Act 
declares shall alone be recognized, is not a person legally entitled to 
present {he document for registration or a person “ having title M to 
move the Registrar. 6 O.G. 9. 8 

(7) Presentation by agent having no subsisting power. 

A person holding a power of attorney from an executant, who is dead, is not a 
proper person to present a document for registration. Registration 
effected at the instanoe of such a person is invalid, the irregularity 
not being cured by S. 87 of the Registration Act. 3 Bom. L.R. 114* 
5 C.W.N. 177 = 23 A. 233 (P.C.) ; Compare 11 A. 319 and 30 0. 266 
(noted under 8. 24, supra), T 

(8) Registration under defective power of attorney, validity of. 

One Daulat Ram, after selling certain immoveable property to Mussammat 
Ram Bai, the mother of the plaintiff, on the 6th August, 1900, sold 
the same property again on the 12th August, 1900, to tho defendant. 
The latter sale-deed was duly registered on the. 13th August, 1900, and 

• on the same day, the sale-deed of the 6th August, 1900, was presented 
for registration by a pleader acting under a power-of-attornoy from 
Musammat Ram Bai. The power of attorney admittedly was not 
executed or authenticated in accordance with the provisions of 8. 33 

* of the Registration Act. The registering officer, however, took no 

notice of the defect ; and after summoning Daulat Ram, who admit- 
ted execution, registered the sale-deed of the 6th August, on the 17th 
, November, 1900. Held that the document of the 6th August had 
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II. — REGISTRATION ACT, 1908— POWER-OF-ATTORNEY— (Co»cZ«<fed). 

not been legally registered, nor was the error of the Sub-Registrar *a 
mere defect in procedure that could be cured by 9. 87 of the Registra- 

• tion Act or by tho fact that the executant, when summoned by the 

registering officer, consented to the registration of tho sale-deed of the 
6th Aguet. A.W.N. (190G), 195 = 3 A.L.J. 743. U 

(9) Presentation under power not mentioned in Act. 

* Whore a doed is presented for registration under a power -of -attorney not 

recognised by S. 33, .Registration Act, the registration does not 
becomo invalid the provisions of the section being merely directory. 
1 A. 465 (P.C.) ; 4 A. 384. * Y 

(30) Indian Registration Act (III of 1877), Ss. 17, 21, 49 — Attorney, power of, to 
oreate a oharge on immoveable property. 

Whore a power of attorney was executed by A in favour of B to onablq B to 
recover the rents and profits of the properties of which A was the ad- 
ministrator, in ordcr,to pay off an amount advaticod by B to A as 
such administrator : 

Held, that inasmuch as the document was onterod in Book IV instead of 
Book I, it was not registered according to the provisions* of tho Regis- 
tration Act, and thoreforc could not affect immoveable property . 
7C.L.J. 149 = 35 0. 845 = 12 C.W.N. 316 (7 0. 196, R.). ‘ W 

(11) Power-of-attorney— Construction. 

Whore in a power of attorney it was provided that S as a general agent 
might sign for his principal, in his own pen, all deeds of mortgage and 
simple bonds and thjjfc he might get the same attested by witnesses 
on his own admission and might admit the execution thereof in the 
office of tho Registrar : Held that the only authority conferred on 
tho agent was that ho should be in a position to sign for the principal 
the mortgage and simple bonds. This did not authorise the kge.it tjo 
enter into a mortgage transaction without knowledge of the principal 
6C.L.J. 490. x 

III. — RENT RECOVERY ACT (MADRAS) -'POWER-OF-ATTORNEY. 

Rent Recovery Act (Madras), Y1II of 1865, 8. 9-Power of attorney to exercise 
r gnti under Aot Power coupled with interest whether revocable— Acceptance 
by tenant* ofpatta! tendered by ihrotriemdars with knowledge of grantee’s 
r, l h V ® ub * e 1 uent tender of pattas by grantee— Refusal thereof by tenants— 
—Bait by grantee to enforce acceptance of pattas-Malntainability. 

A shrotriemdar gave tho plaintiff a powerof-attornoy authorising him to exer- 
ciso tho rights of shrotriomdar under Act VIII of 1865. Sometime 
after, tho shrotriemdar purported to revoke this power of attorney 
and gave notice to the defendants that, he had done so. He then ten- 
dered pattas to tho defendants which they accepted. Tie plaintiff 
subsequently preseuted pattas for the same fasli aDd tho defendants 
refused to accept thorn on tho-ground that they had already accepted 
pattas from tho shrotriemdar. Hence the present suit to compel the 
defendants to accept pattas from the plaintiff. Held, that the power 
to the plaintiff, being coupled with an interest, was in law irrevocable 
and the defendants were liable to the plaintiff. 38 M, 801. Y 
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IV. — STAMP ACT, 1899— POWER -OF- ATTORNEY. 

(4) Power-of •attorney, defined. 

“ Powcr-of-attorney ” includes any instrument (not clwrgeablo with a foe 
under the law relating to Court- fees for the time being in fojjce) em- 
powering a specified person to act for and in the name of tho person 
executing it. [Ind. Stamp. Act, 1899, S. 2 (21)]. Z 

(2) Instrument authorising a person to receive money on behalf of another. 

An instrument authorizing a person to receive on bohalf of another su^h sums 
as should become due in the course of tho execution of a certain work 
is not an assignment of money, but a power-of-attorney. 3 Bom. 49. A 

(3) For and in the name of. 

An instrument which authorises a person to receive cortain money, and sign a 
receipt, but which docs not empower him to do so in tho name of tho 
person executing the instrument, does not amount lo a power-of- 
jittornoy. 3 Bom. L.R. G97. B 

(4) Sunnud to a guraastah. 

A — authorising the latter to collect rents and to suo for them is chargeable 

* with stamp duty as a power-of-attornoy. I B.L.R. 56 (F.B.). C 

(5) Deed in substance a powcr-of-attorney. 

A document oxecutcd bj one person in favour of another, authorising tho 
latter to recover, by suit or otherwise, cortain sums of monoy duo 
from tho debtor of tho former, containing a proviso to tho effect that, 
out of the amount so roceivcd, tho exoeutee of the instrument might 
deduct the amount due to him by tho exocutant and pay over tho 
balance, is a powor-of-attornev within tho abovo definition. 7 B.II. 
C.A.C. 10. D 

(G) Power-of-attorney and not a declaration of trust. 

A gave B a gonei^l power-of-attorncy for the management of A's estate, by 
which B bound himself to render an account to A of what he would 
do in regard to the estate. Rulod, that the instrument was a powcr-of- 
attorney and not a declaration of trust. Mad. Bd.’s Pro,, No. 463, 
11th March, 1887. E 

(7) Single transaction. 

___ When there is a power-of-attorney to do a particular act, followed by general 
words, thoso general words are not to bo oxtended beyond what is 
necessary for doing the particular Act. Perry v. Hoi, (6 Jur. N.S. 661 ; 
29 L.J. Ch. 677 ; 8 W.R. 578). F 

( 8) Power-of -attorney —Con struction . 

In construing powers-of-attorney, tho special purpose for which the power is 
given is first to bo regarded, and tho most general words following 
the declaration of that special purpose, will bo construed to bo merely 
all such powers as arc needed for its cfloctuation. (Ibid.) 0 

, Power-of-Attorney— Stamp duty. 

(1) Powei^-of-attorney. 

Power-of- Attorney [as defined by S. 2 (2l)J , not being a Proxy (No. 52)— 

(a) when executed for the* sole purpose of 
* procuring the registration of one or more 

documents in relation to a single transac- 
tion or for admitting executioti of one or 
yiare such documents’, ... Eight annas. 
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IV.— STAMP ACT, 1809— POWER-OP- ATTORNEY — {Continued). 

Power-of-Attorney— Stamp-duty- {Continued). * 

( b ) when required in suits or proceedings under 1 ■ 

the Presidency Small Cause Courts Act , 

1882 ; ... Eight annas . 

(c) when authorizing ono person or more to act 

in a single transaction other than the case 
mentioned in clause (a) ; ... Ono rupee. 

{d) when authorizing not more than five persons 

to act jointly and severally in more than i 
one transaction or generally ; ... Fivo rupeos. 

( e ) when authorising more than five, but not 
more than ten persons to act jointly and 
severally in more than ono transaction or 

generally; ... Ton rupees ’ 1 

(f) when given for consideration and authorising The same duty as a Conveyance 
theattorney to sell any immoveable property; No. (23) for the amount of 

the consideration. 

(g) in any other case r . Ono rupee for each person 

authorized. 4 

N. B. — The term “registr- 
ation” includes every oper- 
ation incidental to registra- 
tion under t)ie Indian Regis- 
tration Act , 1877. 

Explanation. —Vor the purposes of this article 
moro persons than one, when belonging to 
the samo firm, shall be deemed to be ono 
person. 

[Art. 48, Stamp Act, 1899.] « o H 

(2) Authority to receive money. 

A document was given to P by thirty-six persons jointly interested in a certain 
sum of money'authorizing him to appear before a certain offioer and 
receive payment thereof. Held, that the document was a power-of- 
attoruey and that consequently the proper stamp duty was one rupee, 
loviable under the Indian Stamp Act, 1879, Sch. I, Art. 50 (6) — 
Reference under Stamp Act, S. 46. 9 Mad. 358 (F.B.) I 

(3) Authorising to recover judgment-debt. 

A power-of-attornoy authorizing the agent to recover a judgment-debt and for 
this purpose to take out execution of the decree as well as to bring a 
fresh suit if necessary, is an instrument which falls within Art. 48 (d) 
and should be stamped as if it related to more than one (transaction. 
3 Bom. L.R. 890. c j 

(4) Authority to indorse bills* 

The drawer of certain bills wrote a letfcet to B, in the following terms M I 
hereby authorize you to indorse or oause to be indorsed, my name^on 
three bills of exobango in your possession ; which said indorsements 
I hereby undertake shall be binding on me. And I further under- 
take to pay you that amount of the said bills when they become due, 
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IV.— STAMP AOT, 1899— POWER-OF- ATTORNEY — (Continued), 

• Power-of - Attorney— Stamp-duty— (Coniinuid) . 

• if they bo not duly honoured at maturity This was held to be a letter 

of attorney, requiring a stamp as such ; and not, as in sis ted, *a mere 
agreement coupled with an authority, and for which an agreement 
stamp would be sufficient. (Ralker v. Remmett , 10 Jur. 880; L.J. 
R.N.S.C.P. 174) Tilslcy’s Digest of Stamp Law, Ed. 1871, p. 371. K 

(5) Authority to receive income and distribute profits. 

Ten mirasidars of a village executed an instrument, authorizing the person 
therein Mentioned to recover for them, from their miraBi Tights, to 
cultivate their maniems, to distribute to them proportionately to 
their shares tho profits of certain common land, &q. Held , that 
the instrument was a power of attorney and should bear a stamp 
9 ^>f Rs. 5. Reference under Stamp Act, S. 16 (15 M 386, F.B.). L 

(6) Mukhtarnamas and Yakalatnamas. 

* Attention is drawn to the fact that powers-of-attorney stamped under the 

Indian Stamp Act are of no use for enabling the holdor to conduot 
suits in Court, unless they are held under tho conditions mentioned 
in S. 37 (a) of the Code of Civil Procedure. Tho stamps required for 
Mukhtarnamas and VaknUtnams arc prescribed in Suh. II, Art. 10 of 
the Court Fees Act. Any such power can only bo presented for tho 
conduct of any one case ; there can be no power of attorney for the 
conduct of more cases than one except those falling under S. 37 (n) 
of the C.P.C., which should be written upon non-judicial stamps. A 
document, howovor, authorizing a vakil to apply for copies of records 
from a Collector’s office, was held to be properly stamped with a 
Court-fee stamp under Art. 10 (a), Sch. II of the Court Fees Act, 
and not to require to be stamped as a power-of-attorney under the 
Indian Stamp Act (9 M. 146). The holder of a general power, where 
it expressly authorizes such a measure, can, by virtue thereof, file a 
’ special power, duly stamped with a Court-fee stamp, either in his 
own favour or in the name of any other, for the conduct of any ono 
judicial or revenue case ; but it is not necossary that a person 
acting under 3. 37 (a) of the Code of Civil Procedure should do more 
than produce his general power of attorney ; but the holder of such 
general power, if he does not file a special power, should file either a 
copy or the original of his general power in every case which he con- 
ducts (1. G. Letters, No. 1539, 10th March, 1870). Tho above re- 
marks apply to powers-of-attorney for tbe conduct of oases in British 
Courts. Powers-of-attorney executed in British India for tho conduct 
of cases iu Foreign India fall under S. 3 of the Indian Stamp Act and 
muBt be written on non- judicial stamps according to tbe scalo in 
• 9 Art. 48. Punj. Stamp Manual, 1900, p. 158, para 141. H 

(7) Authorising holder to appear and do all acts necessary for execution of decree. 

A document authorising tbe holder, who is not a certificated mukhtar or pleader, 
, to appear and do all acts necessary for the exeoation of a decree trans- 

ferred from the Punjab to Gawnpore for execution, is a power-of-at- 
torney within tjie meaning of S, 3 (21) of the Stamp Aqt and chaiga- 
» able as such with tbe duty of one rupee as provided by Art. 48 (g) 
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IV.— STAMP ACT, 1899 — POWER-OF-ATTORNEY — (Continued). 
Power-of- Attorney-Stamp-duty— (Continued), 

of Sch. I. Vaknlatnamaa and Mukhtarnamas , as provided for in 
Art. 10 of Sch. II to the Court Fees Act, are excluded from the 
definition of the expression ‘ power-of-attorney.’ 8 A.L.J. 378 

(F.B.). N 

(8) Authority to pay money. 

* A’s attorney gives 13 a written authority to pay money for A. Thi3 authority 
does not require a stump either as an agreement or as a power of 
attorney. (Parker v. Dubois , 7 C. & P. 406 ; 1 M. & W. 30 ; 1 Gale 
366). 0 

(9) Power-of-attorney and not an agreement. 

A letter addressed by a certain individual to another informing the latter that 
the writer was prepared to appoint him as his agent in connection 
with his railway contract on certain terms, and authorising him in 
tho meantime to m*ko agreements and sign on his bohalf was not con- 
sidered to bo an agreement by the Board, but rather an offor to which 
a roply was required in order to constitute an agreement. Tho latter 
part of the letter in which the write,*- authorized the addressee to make 
agreements and sign them on his behalf was, however, considered to 
bo a power-of-attorney which should be stampod under Art. 50 (e) (now 
Art. 48 (g), Sch. I of Act I of 1879. Mad. Bd’s Pro., No. 781, 7th 
Nov., 1889. P 

(10) Power-of attorney and not a declaration of trust— Appointment as Manager 
and Agent of a plantation. 

By a document, A and others appointed one M. their Receiver and Agent over 
% a casuarina plantation. It was contended that it was no declaration 
of trust as no trust was declared by the deed, and that it was not an 
appointment, since appointments are executed only under a power 
contained in some other deed. The Registrar considered that the 
words used therein “that the said parties thereto sb&ll not or shall any 
of them, during the pendency of the suit, interfere with possession” 
constituted an implied trust, or in the alternative, an ordinary 
power-of-attorney and an agreement. Held , that the instrument was 
nothing more than a power-of-attorney, and was correctly stamped 
under Art. 50 (c) (now Art. 48 ( d ) ; that as more than a single transaction 
was involved, Art. 50 ( b ) (now Art. 48 (c)), did not apply ; and that the 
agreement was subsidiary to the transaction evidenoed by the writing. 
Held, also, that a reference to definition of 44 Trust ” in 8. 3 of Act 
II of 1832, will explain why this document which related only to the 
management of property contained nothing in the nature of a trust* 
Mad. Bd’s Pro., No. 1179, 26th April, 1883. Q 

(11) Power-of-attorney— Act YIII of 1871— Act XYIII of 1869. 

For a power-of-attorney executed under the provisions of 8. 83 (a) of the 
Indian Registration Act, VIII of 1871 ( i.e 8. 33 of the present 
Registration Act, III of 1877), a stamp of eight annas is sufficient 
under Art. 13, Sch. II of the General Stamp Act (XVIII of 1369). 
Although the actual words used in that artiole imposed a duty of 
eight annas upon powers-of-attorney ,4 feo present for registration/ 4 still 
for purposes of stamp-duty, the words 41 to present foe registration/’ 
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ApP-3 Act YII of 1882 (the powers- of- attorney act). 

% iv.— STAMP AGT, 1809— POWER-OF-ATTORNEY — (Continued). 

Power-of-Attorney— Stamp duty— (Continued). 
do not mean the mere act of presentation, but include the further 
action — such as the (admission of execution— required to complete 
registration. 9 Bom.H.C.A.C. 43. r 

By the whole tenor of part^Vl of the Registration Act, and the coincidence of 
the wording on the margin of S. 32 with the wording of this No., it 
is clear that the words “presentation fox registration” do not moan 
only the mere act of presentation, but include the further action, 
viz., admission of execution and all'othcr acta required to complete 
registration. Bern. Reg. Cir. No. 11 of 1870 (Following In re 
KoshaveKoshinath, 9 Bom. H.C.A.G. 43) — Stamps Law Rulings, Cir. 
No. 47, from the Supdt. of Stamps. C.P., to Deputy Commissioners 
21st July, 1894. 8 

(12) Presenting foi* registration and admitting execution. 

The proper stamp upon a power-of-attorney authorizing tho Agont named 
therein to present a document for registration and to admit oxocution 
of the document is 8 annas. — Adv. -Gen.'s Opinion, rccordod in Mad. 
G.O. No. 3005, Jud., 28th December, 1880. T 

(13) Power-of attorney for registration of document. 

For a — in a Registration Olhce, a stamp of annas 8 is sufficient. 9 B.H.C.R. 
A. C. 43 U 

(14) Authority to register a mortgage-deed and a lease. 

A borrowed Rs. 300 from the Mylapur Fund, on mortgage of landed property 
with possession. The mortgagee leased tho property to the mort- 
gagor at a rent equal to the interest on the loan. Held, that these 
two arc district transactions an'd cannot bo rogarded as parts of one 
and tho same transaction, and a power-of-attorncy granted for tho 
registration of the documents should be not on a stamp of eight annas 
# but one rupee. Mad. Bd’s Pro., No. 3965, 20th November, 1884. V 

(15) Presentation for registration and delivery to the claimant— Cla. (a) and(b), 
Art. 48, Stamp Act. 

A power-of-attornoy was executed in favour of A, authorizing him (1) to pre- 
sent a document for registration and (2) to deliver tho same after 
registration to B. Held that the authority to deliver the document 
to the claimant was a separate transaction from procuring the regis- 
tration of the document ; that the two transactions mentioned in the 
* document were distinct, and the document should bear a stamp of 

lj rupees under Art. 50 (a) and (6) (now Art. 4S (a) and (c). Mad. 
Bd’s Pros. No., 1106, 25th April, 1883 ; confirmed by No. 1488, 29th 
May, 1883. W 

(16) C1b. (c) and (d), Art. 48, 8tamp Act. 

There are under this Art. soven rates at which powors-of-attorney of different 
• kinds are chargoablo. Tho more common forms are (c) and (d), 
usually known as “special” and “goncral powers.” The former 
authorizes the performance of a single act, and is charged one rupee. 

• The latter authorizes “ not more than five persons to act jointly and 

* severally in more than one transaction or generally,” and is charged 

five rupees ; it, of course, includes the common case of one person only 
appointed to do more than one act. Punj. Stamp Manual, 1900, 

• p. 156, para. 137. ^ 
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Aot YII of 1882 (the powers-of-attorney act). [App« 

IV.— STAMP ACT, 1899— POWER OF-ATTORNEY— (Continued)- 
Power-of-Attorney— Stamp duty— (Continued). 

(17) IPo4er-of- attorney- Court-fee stamp— General stamp. 

Certain sums of money had been ordered to be refunded to 86 ryots in respect 
of 37 pottas. The ryots executed a joint document bearing a Court- 
fee adhesive stamp of the value of 8 annas authorizing one A to re- 
coive the money and to sign the refund bill. The High Court held 
that the instrument should bear a stamp of the value of one rupee 
under Art, 50 (b) j(now Art. 48 (c), of the General Stamp Act, 1879. 
Every application made by a Vakil on beh&lf of another person to a 
Court or other authority must, if such application involves inquiry, 
bo made by a Vakalatnamah or Mukhtarnamah, stamped under Art. 
10 of the Court Fees Act ; but if the application is one that involves 
no inquiry and bo unconnected with a suit or judicial proceeding, the 
application must bo made by a power-of-attorney stamped under Art. 
50 (now Art. 48) o* Act 1 of 1879. Reference under Stamp Aot, S. 46 
(9 Mad. 358 (F.B.). Mad. Bd’s Pros. No. 978, 28th April, 1886. Y 

(18) Authority to collect rents and to sue for them— Act X of 1862. 

A sunnud which authorizes a gomasta to collect rents, and to sue for them, 
requires to be stamped. Such a sunnud requires a four rupee stamp 
under Art. 43, Sch. A, of Act X of 1862. 1 B.L.R. 66 (F.B.) ; 10 W. 
R. 39 (F.B.). ' Z 

With reference to tho above case, held by the Board, that it is necessary for 
all the gomastahs naibs. or other persons charged with the manage- 
ment of the collections from land to have a power-of-attorncy authori- 
zing them to act in* such respect and that such powers as well as 
* sunnuds granted by the Court of Wards to gomastahs empowered in 
its behalf should be stampod. Cal. Bd's Cir. No. 6 of April, 1876. A 

(19) Power-of-attorney on behalf of absent applicants. + 

Whdn applications are filed in any Court by any one of soveral persons, care 
should be taken that a duly stampod powcr-of-afctorney is filed on 
behalf of 'the applicants authorizing him to act for the absentees. 
Tho omission of this precaution cruscs a loss of stamp revenue. All. 
Cir. Memo, of 2nd Sept. 1886. B 

(20) Power required from a native chief. 

A question arose whother the agent or representative of a Native Chief should 
be recognised on the faith of a letter from the chief without a duly 
stamped power-of-attorney, and be allowed to file an application on 
plain paper. Held , that the provisions of the stamp laws must be 
complied with by all persons proceeding under them who have not 
been specially oxempted from tho same. From the Bd. to the Commr. 
of Stamps, N.W.P. and Oudh (No. 162 N/vs. R.— 66, t 22nd May 
1880). ’ 0 

(21) Authority to draw pension from month to month. 

A power-of-attorney authorizing B to draw A’s pension from month to month, 
held to authorize B to act in more than one transaction or generally 
and as such to require a five-rupee stamp under Art. 50 (c) (now Art. 48 
(d) Sch, 1 of Act 1 of 1879. From Board to Commr. of Stamps N.W. 
P. and Oudh, No. 239 vs. 98 5tb April, 1887. * O 
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App] Aot YII of 1882 (the po\vers-of-attorney act). 

IV.— STAMP ACT, 3899— POWER-OF-ATTORNEY— (Continued). 
Power-of- Attorney— Stamp duty— (Continued). 

(22) Power to take out execution and Institute a suit. 9 

A power-of-attorney, which enables fcho agont to recover a judgment-debt due 
to his principal, but which in prosecution of this object, authorizes 
the agent not only to take out execution of the deoreo already obtained, 

, but also, if necessary, to institute a fresh suit against the judgment 

debtor for tho recovery of the debt, falls under cl. (d) of Boh. 1 of the 
Stamp Aot. Tho powor was to sign in a single class of transactions, 
not a‘*aingle transaction.” Mad. Bd. Pro. No. 227, 29th May, 1895.E 

(23) Production and admission of execution of six deeds. 

On a question as to the stamp-duty on a power-of-attorney authorizing a 
^ 9 person to produce and acknowledge the execution of six sale-deeds, 

the Board held that all such documents should be held liable under 
Art. 1 of the Stamp Act. Mad. Bd.’s Pro. No. 333, 31st Oot. 1898. P 

(24) Detailt of a single transaction —Several transactions. 

A power-of-attornoy engrossed on a one-rupee stamp paper executed by A (an 
arrack wholesale dopot keeper), authorizing B to transact business of 
tho wholesale depot for a year [i.e.) to procure arrack on payment of 

# excise duty, to sell nrrack in the depot; to sign permits; and to 
submit aocounts to the talukhs and other officers) was produced beforo 
a tahsildar for attestation. The tahsildar considered that it was 
insufficiently stamped and that it should have been executed on a 
five-rupee stamp paper under Art. 50 (c) (now Art. 48 (d) of 8ch. I of 
Act I of 1879. The Sub-collfcctor was of opinion that as the transac- 
tions covered by tho power-of-attorney wore the details of a singlo 
transaction, the document was duly stamped. Held, by the Board, 

# • that the document was clearly a general power-of-attorney, and was 

liable to a stamp duty of Rs. 5 undor Art. 50 (c) now Art. 48 (d) of 
Sch. I, Act I of 1879. Mad. Bd.’s Pro. No. 412, 30th September, 
1879. G 

(25) Power-of-attorney by several persons. 

A — authorising the executeo thereof to do for them similar acts, in none of 
which they have a common interest, ought to be stamped as so many 
separate powers-of-attorney as there are executants. 2 M.L.J* 178 
(F.B.). H 

(26) B. 3, Act I of 1879 (Stamp Aot)— Power-of-attorney executed In England— 
Fiscal requirements. 

(g) It is not necessary for a Court in India to see whether a power-of-attorney, 

• which has operation in this country, complies with the nscal require- 

ments of another country. If a powor-of -attorney executed in England 
and intended to operate in British India be properly stamped according 
to the law in force in British India, the Courts iu India need not 
inquire whether the same has been properly stamped according to the 
law of England. {Ctegg v. Lewy , 3 Camp. 166, D ; BHitow v. 
Sequille , 5 Ex. 275 ; James'v. Catherwood , 3 D. and B. 190, 8 Bom. 
H.C. 169, F.) 23 C. 187. I 
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Act YII of 1882 (the powers-op- attorney act). [App. 

IV. — STAMP ACT, 1899— POWER-OF-ATTORNEY — [Concluded). 
Power-of- Attorney— Stamp duty— (Concluded). 

(6) Even if a power-of-attornoy had been intended to operate partly in British 
* India and partly in England, the fact' of its not being stamped in 

accordance with the English Law which would not have rendered it, 
invalid, in so far as it was intended to operate in British India, if the 
requirements of the Indian Law had been complied with. (Ibid.) J 

V. — SUCCESSION ACT, 1S65— POWER-OP-APPOINTMENT. 

(1) Power of appointment executed by general bequest. 

Unless a contrary intention shall appear by the Will, a bequest of the estate of 
the testator shall be construed to include any property which he may 
havo power to appoint by Will to any object he may think proper, and 
shall operate as an execution of such power ; 

and a bequest of property described in a general manner shall be construed to 
include any property to which such description may extend, which he 
may havo power to appoint by Will to any object he may think proper, 
and shall operato as an execution of such power. fS. 78, The Indian 
Succession Act.] ^ K 

(2) Effect of S. 78, Succession Act. 

The effect of S. 78, Act X of 1865 is to put property over which the testator 
has a general power of appointment in the same footing as his own 
property Thcob., 6th Ed., 235. L 

(3) Ibid, as to onus of proof. 

The onus of proving that tho testator did not intond to execute the power is 
thrown on those who deny that tho general bequest so operates. 

* II Will., 10th Ed., 1200 ( 0 ; 1 Jarm., 5th ‘Ed., 636. M 

(4) Application of S. 78, Act X of 1869. 

i. S. 76, Act X of 1865 applies only to a general power, i.e., a power which is 

general in regard to its objects, not a power that is general as regards 
the manner of its exercise. Re Powell’s Trusts, 39 L.J. Oh. 188. N 

ii. (a) S. 78, Act X of 1865, has no application to limited powers of appointment 

i.c ., powers limited as to the objects or class in whose favour they 
• may be exorcised. Cloves v. Audrey , 12 Beav. 604 ; Humphrey v. 
Humphrey , 36 L.T. 90 ; Holyland v. Lewin , 26 Ch, D. 266. O 

(6) As to Buoh powers, tho question whether a residuary devise or bequest 
oporatos as an execution of the powers is a question of the intention 
of the testator to be gathered from the terms of the particular Will and 
the surrounding circumstances. II Will., 10th Ed., 1208 (»). Bee 
also Foulks v. Williams, 42 Ch. D. 93. P 

iii. 4<i) S. 78, Act X of 1865, applies also to Wills of married wombn. Thomas 

v. Jones, 1 De G.J. and S. 63 ; Noble v. Phillips , 2 P. and D. 276. Q 

(6) Where a wife was given a power to appoint to such persons as she should 
“ during coverture by deed or Will appoint and she made an appoint- 
ment by a Will during the lifetime of her husband who died subse- 
quently, held, the execution of the Will under coverture operated as a 
good exeroise of the power, though she died discovert. Vevir v. 
Armstrong, (1909) 2 Oh* 297. * R 
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App.] Act YII of 1882 (the BOWERS-OF- ATTORNEY ACT). 

% V.— SUCCESSION ACT, 1865— POWER-OF-APPOINTMENT— (Continued). 

iv. (a) S. 78, Act X of 1865, does not apply to the Will of a person domiciled 
§ abroad unless he shows an intention that it is to apply. Tomlin v. 

Latter (1900) 1 Ch. 442 ; Poulter v. D'Kste , (1908) 1 Ch. 899. S 

(6) But where an English powor of appointment by Will is exercised and a Will 
executed in English form, though the appointor bo domiciled abroad 
and the Will be not validly executed according to the law of domicile, 

• the document is admissible as a Will for the purpose of the appoint- 

ment, though not for othcn purposes. Murphy v. Deichler , 1909 A.C. 
446. Seo, also, Hunt v. / 'inker (1908) W.N. 161. T 

(5) A power to appoint amongst a class -Nature. 

A powor to appoint amongst a class, though it bo of child ron is not such a 
general power as is contemplated by S. 78, Act X of 1865. Cloven v. 

• • Audry , 12 Beav. 604 ; Pidgeley v. Pidgeley , 1 Coll. 255 ; Elliott v. 

Elliott , 15 L.J. Ch. 393. U 

. (6) A power excluding a person— Nature. 

(а) Nor is a power from the benefit of taking undor which some person is 

excludod, within S. 78, Act X of 1865. In re Byron, (1891) 3 Ch. 
§ 474 ; In re Reynolds, GO L. J. Ch. 807. Y 

(б) But such a powor might be within that section if the excepted porson is 

• dead when the power is exorcised, hi re Byron, supra. W 

(7) A power requiring express reference in execution— Nature. 

(а) So also a power which prescribes that in executing it, it is to bo “ express- 

ly referred to ” is not within S. 78, Aot X of 1865. In re Phillips, 58 
L.J. Ch. 448 ; Phillips v. Cawley, 59 L.J. Ch. 177. X 

(б) A bequest of property “ which I can dispose of by Will either as beneficially 

entitled thereto, or under any general powor,” is a valid exorcise of 

• • a power requiring express roferoncc. 41 Express ” is distinguished 

from “ implied ” and is intended to oxcludo any exercise which can 
only be implied by virtue of 8. 27 of the Wills Act, 1837, or in some 
^ other way. Rolt v. Burdett, (1908) W.N. 76. Y 

(c) A power of appointment requiring express roferronce to it was held to be 
well exercised by a Will disposing of property “over which I shall 
have any power of disposition by Will.” Billi v. Lane, (1908) 2 Ch. 
581. Z 

(8) What la sufficient execution of a general power. 

(a) The appointment of a residuary legatee and the gift of a general pecuniary 
legacy are sufficient under 8. 78, Act X of 1865 to execute a general 
power. A.G. v. Brackenbury, 1 H. and C. t 782 ; Shelford v. Acland , 
• 23 Beav. 10; Re Wilkinson , 4 Ch. 587. * A 

ft) A direction to executors to pay the testator’s debts out of his personal 
estate operates as an execution of a general power in favour of the 
executor. Wilday v. Barnett , 6 Eq. 193. B 

(c) Even a simple direction to pay debts without the appointment of an exe- 

cutor would have the same effect. Laing v. Cowan , 24 Beav. 112. B-l 

(d) But the mere appointment ot an oxeoutor would probably not be enough. 

• * Per Wickens, V.O. in In re Davies’ Trusts, 13 Eq. 166, 0 
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• V.— SUCCESSION ACT, 1365— POWER-OF-APPOINTMENT— [Continued). 

f 

(9) Power of appointment up to a specified amount. 

• A general gift will operate as an exercise of a power to appoint a sum not 
exceeding a specified amount to the extent of the amount specified. 
Greene v. Gordon, 34 Ch. D. 65. D 

(10) Power contained in a settlement made by testator. 

A general gift in a Will will execute a power, whether the power is contained 
in a settlement made by the testator himself or by another person. 

Maddick v. Ma/ks t 14 Ch. D. 422. E 

* 

(11) Power exercised by Will made prior to instrument creating it. 

(d) A general power may be exercised by a general gift in a Will made prior to 
the instrument creating the power. Boyes v. Cook t 14 Ch. D. 53 ; 
and see other cases cited in Theob., 6th Ed., 238. t c P 

(6) A general power of appointment may well be exorcised by a Will executed 
previously to the creation of the power, and that too by a mere resi- 
duary gift. 31 B. 472 = 9 Bom. L.R. 488, F. Stillman v. Wedon , 
16 Sim. 26 ; Boyes v. Cook , 14 Oh. D. 53; Airey v. Bower , 12 Ap. Cas. 
263. * * G 

Rule against Perpetuity, applied to powers of appointmertt. 

* 

(1) Power exercised within the limits of perpetuity is good. 

A power, though authorising an appointment which would be void for per- 
petuity, is valid if the appointment is kept within the proper limits. 
Slark v. Bakyns , IQ Ch. 35. H 

(2) Character of appointee under a general power. 

Where the power is a general power to appoint by deed or Will, the appointee 
need only be capable of taking under the instrument exerlising the 
power. Rous v. Jackson , 29 Gh. D. 521. I 

(3) Charaoter of appointee under a special power. 

(a) In the case of special powers, the appointee must be one capable of taking 

under the instrument creating the power. In re Powell’s Trusts, 
39 L.J. 188. J 

(b) The appointee under a special power must be competent to take immediate- 

ly from the donor. I Jarm., 5th Ed., 259. K' 

(4) Gift In default of a power invalid for remoteness is valid. 

Where a power of appointment is given to arise upon an event beyond the limits 
of perpetuity, a gift in default of such appointment is valid. Peacock 
v. Frigont , (1893), 1 Ch. 54. f L 

t 

(5) Power contingent on remote event, Invalid. 

If the exercise of a power is made contingent on an event, which, may, by 
possibility happen beyond the limits of the rule, the mere fact t)iat 
the contingency has happened earlier and has rendered the exercise of 
the power practicable within the prescribed limit does not validate 
the power. Mukhopadhyay’s Perpetuities, 189 : cited and applied in 
4 M.L.T. 806-431 M. 617. JK 
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V.— SUCCESSION ACT, 1866-POWER.OF-APPOINTMENT-(Concltidrf). 

\tule against Perpetuity, applied to powers of appointment— (Concluded). 

(6) Validity of appointment determined by state of things existing when appoint* 

ment takes effeot. * 

The question whether an appointment is valid, is determined by the state of 
things existing whon the appointment takes effect. Wilkinson v, 
Duncan , 30 Beav, 111. In re Halliran’s Trusts, (1904) 1 Ir, 452, cited 
, in Theob., 6th Ed., 586 . . N 

(7) Power of appointment under Hindu law'-Limitatlons. 

There is no principle of Hindu Law whioh forbids a bequest by way of a 
power of appointment subject to the same restrictions as the Hindu 
testamentary law imposes upon the testator himsolf t riar., that the 
appointment should bo made, so that (i) tho appointoo might bo 
^ ascertained when tho ovont aroso on which ho was to take, and (ii) 

*tho appointee be a person, who was alive at tho doath of the testator. 
16 B. 492 . 0 

( 8 ) Power of appointment, validity of. 

A Hindu testator has a right to grant a power of appointment to a person 

• named in bis \fall by which tho final devolution of his estate should 

be regulated at the termination of a life estate created under tho 
Will. 11 O.C. 271. P 
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THE POWERS OF ATTORNEY ACT, 1882. 


INDEX. 

Note 1 Tho thick figures at the end of each line refer to tho pages of this Act and 
the alphabets in italics preceding tho thick figures refer to tho cases 
having corresponding thick loiters against them in those pages. 

2 8. in Brevier Homan denotes the soction. 
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Act, Powors-of-attorney— Statement of Objects and Reasons, 4, 3. 

9 tt 9 —Proceedings in Council, Ji, 3. 

n — Object of the Powors-of-Attorney Bill, G — F, 3, 4. 

t Places where the Powors-of-attorney Act has been doelarod in force, 0, 12. 

Imperial Acts. 

Act X of 186$, Authority to colloct rents and to sue for them, Z, A, 28. 

Act I of 1879 (Stamp), S, 5— Powor-of-attornoy executed in England— Fiscal require- 
ments, J, 29. 

Madras Acts. 

Act VIII of 1865 (Bent Recovery), S- 9 — Powor-of-attornoy to oxcrcise rights undor 
Act— Power coupled with interest whether revocable — Acceptance by tenants 
of pattas tendered by shrotriemdars with knowledge of grautco’s right— Subse- 
quent tender of pattas by grantee— Refusal thereof by toniuits- Suit by 
grantee to enforce acceptance of pattas— Maintainability, Y, 22. 

Agent, Power-of -attorney, Y, 11. 

Appeal, Nummary dismissal of an,— Special Powcr-of-attornoy— Stamped paper for 
special Power-of-attornoy, F, 12. 

Appointee , defined, L, 8. 

Appointor , defined, K , 5. 

B 

Bank, Bank Manager— Private Agent— Bona -fides, Z, 11. 

* c 

Certificate , by Notary Public,— Declaration as to execution of Power-of-attornoy before 
the Chief Magistrate, Glasgow, 16. 

Contract Act (IX of 1872), S. 25 — Attorney, power of -Mooktarnama— Bond to secure 
barred debt whether binding, A, 11. 

Court-Fees Act, 8ch. II, Art, 10 (a)— Stamp Act, Sch. I, Art. &0(l ) — Power to vakil to 
obtain copies from Collector’s office — Stamp, 1, 19. 

Povfer to exempt under S. 19 (1) of the, J, 19. 

Court-fee stamp, Power-of-attorney— General stamp, Y, 28. 

• D 

Deafji, Payment by attorney under power, without notice of death, <fcc., good, S. 3, 13, 14. 
Deed of sale, by Buddhist wife whether requires registered power, N, 20. 

Deposit , of original instruments creating Powers-of-attorney, 8 . 4, 14 18, 
fynee of powers who is a, J, 8 - 
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INDEX. 


Dome of a Power-of -attorney, Execution under Power-of-attorncy, S. 2, 12, 13. 

Meaning, J, 13. *' 

Mode of execution by attorney, K , 13, 

• E 

English Trustee Act, 1893, Protection, 0, P , 14. 

Executant, Identification of, whether necessary, Y, Z , 16, 17. 

Executors , Power-of-attorney by, proof of, by means of declaration of attesting witnesses 
before notary public, V , 16. 

Executor dative qua father, Evidence Act, S. 85 — Power-of-attorney — Application for 
lotters of administration, JH T , U , 15, 16. 

Evidence , Power-of-attorney — Execution to show that principal is alive — Consider- 
ation, P — U-l , 6. 

Evidence Act, 8. 3— Proof of Power-of-attorney, L, 20. 

Presumption as to Powers-of-attorncy, 8, 15. 

S. 85 — Executor dative qua father — Power-of-attornoy — Application for loiters of 
administration, T U , 15, 16. 

Power-of-attorney, by executors, proof of, by means of declaration of attesting 
witnesses before notary public, V, 16. 

G 

Government, Suit by — Powor-of-attorney to institute suit not necessary, E, 12. 
Government securities , Plodgo of, by agent for unauthorised loan— Suit for reoovery of 
securities by principal from transferee— Negotiation, U — X, 10. 

H 

High Court, Deposit of original instruments creating powers of attorney, S. 4, 14—18. 
Hindu Laio , Power of appointment under— Limitations, 0, 33. 

. J 

Judicial Notification, No. 293, dated 26th July, 1884, 17. • 

L 

Letters of administration, Evidence Act, S. 85 — Executor dative qua father — Power-of- 
attornoy— Application for lotters of administration, T , U , 15, 16. 

Letter of attorney, Power-of-attorney— Procuration, M, 5. 

M 

Madras , Judicial Notification, No. 293, dated 26th July, 1884, 17. 

Married women , Power-of-attorney of, S. 5, 18. 

English Law— Changes, F— H, 18. 

Mooktamama , Contraot Act IX of 1872, S. 25— Attorney, power of — Bond to secure 
barred debt whether binding, .4, 11. 

Principal and agent— Power-of-attorney— Authority of agent— Limitation of gift 
B, 11. 

Mukhteamamas, and vakalatnamas, M, 25. 

N 

Notary public , Power-of-attorney by executors, proof of, by means of declaration of 
attesing witnesses before, V, 16. 

Deolar&tion as to execution of Power-of-attorney, before the Chief Magistrate, 
Glasgow— Certificate by, 16. 

Notice, Payment by attorney under power, without, of death, Ac., good, S. 3, 13, li. 

o 

Onus , Effect of S. 78, succession as to , of proof , M , 30. (> , 
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Pardanashin lady , Power-of-attorney to husband, C, li. 

Power-of-attorney by, 0— Q, 20. 

Payment, by attorney under power, without notice of death, * 0 ., Rood, S. 3, 13, *14. 
Pledge, of Government securities by agent for unauthorised loan — Suit for recovery 
of securities by principal from transferee— Negotiation, U— X, 10. 

Power, Power-of-attorney— Explained, G , if, 4. 

Different kinds, I, 5. 

Certain expressions explained with respect to, J— Z#, 6. 
of appointment, M-l, 6. 

Delegation, N, 6. , 

to prosecute and dofend suits, C, D, 7. 
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THE CARRIERS ACT. 1865. 


STATEMENTS OF OBJECTS AND REASONS. 

The defective state of tho Law of India in respect of the liabilities of Carriers, 
whe ther companies or individual has for some time past attraotod tho attention of the 
Governor- General in Council but it was thought desirable to poBtpono any enactment 
on the subject, un til it should be seen whether the labours of Her Majesty’s Commis- 
sioners for preparing a body of substantive) law would relievo tho Indian Legislature 
from tho necessity of special legislation. 

Moantime, however, the question has bocorae pressing, from increase in tho num- 
bers %)f Carrying Companies, from tho transfor of part of the Government carrying 
business to one of them, and from tbo prospect of Tramways being constructed under 
Act XXTI of 1863 (fo provide for taking land for ivories of public utility to be constructed 
"by private persons or Companies and for regulating the construction and use of works on 
land so taken). The necessity for prompt legislation has further been urged on the 
Government in petitions and by the Government of Madras in an official lottor. 

The Bill now published with the Viceroy’s permission follows the principles though 
not the form or tho language, of the English Statutes regulating the liability .of 


carriers « 

The earlier seotions extend to India tho prinoiple embodied in tho English Statute 
II Geo. IV and I Will. Cap. 68. They rolieve carriers from the extraordinary liabilities 
which would be imposed on them by the delivery to them, without notice, of articles of 
peculiar value or perishableness. Any customer, delivering to the earner any of tho 
articles enumerated in the Schedule must declare them, and then the Carnot may 
charge at a higher rate for the additional risk, in oouformity with a soale to be publicly 
exhibited in his place of business. Under the ordinary Law of Contract , the owner 
might relieve himself from liability by such a notice, but it would be necesswy to bring 
the notice home to the customer by evidence. From the necessity of giving mmh 
endenne, the carrier will now bo relieved by this enactment. 

-By S. VI it is provided that the Cartier shall not nd himself of bis l»biUty 
for articles neither usually valuable, nor unusuAUyperishablobyany public not™ but 
(unless he be the owner of a Tramway) he is permitted to modify his legal obligations 

^Tvn^extends to Tramways constructed under Act XXII M U* , 
rule which is applied to Railways by Act XVIII of 

■ -£ rssr: 
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should be deprived of that power of protecting itself by special contract which a Rail- 
way Company in England possosses. If tho latter clause of the section which makes a 
Company liable for gross negligence of misconduct of their agents, is meant*. to relieve 
them from liability in all other cases, it would be well to say so by distinct negative 
words. But it is very questionable whether so wide an exemption from responsibility 
is desirable or was intended. If however, the word “ only”, be supplied after “ answer- 
able” in the last line but three of the extract from the Railway Act as printed above tho 
section becomes intelligible. It limits the liability of Railway Companies to the con- 
sequences of gross negligence or misconduct on the part of their agents 6r servants, 
but declares that from this liability to limited they shall not be allowed to relieve 
themselves by any kind of contract. There cannot indeed be much doubt that the 
intention of the Legislature was to place all Railway Companies in what was once 
supposed to be the exact position of Carrier who had contracted for himself as favourably 
as the law of England would permit. 

It was in fact, long supposed in England that while a Carrier could by contract re- 
lieve himself from most of his liabilities, his power of doing so stopped short of liability 
for negligence or misconduct. Such i’s the view of the law taken by Mr. Justice Story 
in his commentaries on the Law of Bailments, S. 549, and such is ^understood to bo 
still the law in America. But a series of decisions in the English Courts overturned 
the older doctrine, and it was settled that a carrier coi^ld, by a properly framed contract, 
deliver himself from liability even for misconduct or negligence. The liberty thus 
conceded was, however, found to be a practical evil, aud the English Legislature 
intervened by 17 and 18, Vic. Cap. 31. 

The nearly contemporaneous enactment of the Indian Legislature, embodied in 
S. XI of Act XVIII of 1854, is obviously aimed at the same object. 

It seems very undesirable to adopt the rule contained in S. VII of 17 and 18 Vic. 
Cap. 31, which permits Companies to contract themselves, on certain conditions, 
out of their liability for negligence. The section in question has been severally con- 
demned by the present Lord Chancellor of England on the ground both of obscurity of 
expression and of difficulty of application :— (Peek v. The North Staffordshire Railway 
Company , 32 Law Journal N.S.Q.B. 241). On the other hand tho rule of the Indian 
Legislature is comparatively simple, it would probably be sustained by the general sense 
of the mercantile community, and it is especially to a country in which there exists 
considerable differenoe of opinion as to tho general liabilities of Carriers. 

Henry 8. Maine, 

Simla, I C. Boubnois, 

nth June , 1861. J 000* Depy. Secy, the Oovt. of India , 

Home Dept . 

COMMON CARRIERS’ BILL. 

PROCEEDINGS RELATING TO THE BILL. 

I. The Hon'ble Mr. Maine introduced the Bill relating to the rights and liabilities 
of oommon carriers, and moved that it be referred to a Select Committee, with instruc- 
tions to report in four weeks. He said that, though this was a short Bill, he believed 
it would be of great value in the mofussil. To explain the measure he might remiud 
the Council that the general law of most European countries, that is, the prima facie as 
unmodified by Bpeoial agreement, imposed extraordinary liabilities on common carriers, 
being persons who made it their business to convey goods from place to place by land 
or by river. They were made absolutely, or nearly absolutely, responsible for the safe 
oustody and safe delivery of the goods committed to them, and no excuse for the non- 
performance of their contract, was admissible. Whether this severe hrir obtain in India 


Mmr 
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* waa matter of unoertainty-an uncertainty which surrounded so many questions of 
Indian Mofussil law. Tho bettor opinion scorned to be that, oven m India, obligations 
of unusup.1 and exceptional stringency wore imposed upon carriers. Hut it was un- 
necessary to discuss the point, as the Indian Law-Commissioners wero understood to be 
addressing themselves to the chapter of tho Civil Code on Contract, and will have to 
take up incidentally the liabilities of Carriors. Mr. Maine had hitherto been speaking 
of the primary and general law of tho obligations incurred bv carriers by the bare fact of 
their contracting to convey and deliver goods. Those obligations might, howovor, bo 
modified indefinitely by special agreement. The practical result, therefore, was. as in 
so many cases of one-sidod and inequitable law, exactly tho reverse of that intended by 
the designers of the primary rule — always supposing it could be spoken of as deliberately 
intended, for it was in truth of such antiquity that it was almost idle to speak of it in 
connection with fixed design. It was found that common carriers habitually resorted 
to a number of expedients for delivering themselves from their extraordinary liabilities. 
Either they put up in their place of business a board or table, stating the conditions on 
whifti they would receive goods, and, if it could bo shown that thc*o conditions camo to 
the notice of tho customer, they were binding on him ; or, perhaps, they placed in his 
m hands a written or printed paper containing similar conditions, and the receipt of such 
a paper, followed by delivery to the carrier, would almost in every case constitute a 
special, agreement. Practically, theroforc, what the Legislature had to deal with was, 
not only th$ extraordinary severity of the general law to carriors, but also tho extreme 
leniency and onc-sidedness of the terms which carriers secured to themselves by apodal 
contract— terms which were often submitted to by tho customer without hia boing 
aware of what he was doing. The Hill was intended to correct thoso mutual obliga- 
tions. It was in accordance with English legislation on tho subject, following the 
principle, though not the language, of the English Statutes. Tho English rules wore 
understood to have generally commended themselves to the approbation of the morcan- 
tile classes. If tho goods for conveyance consisted of any of the articles enumerated in 
the Schedule— that is, vjore unusually valuable or unusually perishable— such aa gold 
jewels, paintings, engravings, or title-deeds — the customer, when committing them to 
the carrier. mu 9 t give a special description of their character and value, otherwise tho 
caraierVould be relieved from liability. On the other hand, the carrier was allowed to 
charge an additional rate as insurance against the augmented risk, in conformity with 
a scale of charges to be publicly exposod in his place oi business. If, however, the goods 
were' of an ordinary kind, neither unusually valuable, nor unusually destructible, tlio 
Carrier would not be allowed to acquit himself of his obligations merely by putting up 
a table or board. His only mode of mitigating liis general, responsibility would be by 
special contract, which Mr. Maine was inclined to think though that was not in the 
present Bill — ought to be a document signed bv the customer or his agent. 

The remainder of the Bill was framed to place Railways constructed undor Act 
XXII of 1863, or tram-roads as they were sometimes called, on the samo footing as 
regarded liability for the carriago of goods as Railways constructed under tho gonoral 
Indian Raliway Act. In his statement of objects and reasons he had attempted to 
explain what was the real purport of the provisions of the^ Act on this subject. The 
argument yras somewhat technical, and he would not rcpeat'it now. Tho rule adopted 
was a sii&ple one. Railway Companies were liable for the negligence or misconduct of 
themselves or their servants or agents, and, of courso, for fraud ; but were not otherwise 
answerable lor loss. The explanation of that rule was as follows : a Railway Company , 
both in India and in England was so powerful a body ; it had such a virtual monopoly 
of*the carriage of goods along the line of country which it occupied that, if it were left 
to itself, it would probably contract itself out of all its liabilities. It would constrain 
its customers to accept such special terms that it would be liable under no circumstances 
« and for noting. The Indian Railway Act, accepted this advantage of Railway 
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Companies up to a certain point ; but stopped there, and absolutely forbade Bail way 
Companies to relieve themselves in any manner from liabilities incurred through 
negligence of positive misconduct. The rule was a simple one — muoh simpler^than that 
adopted, by the English Parliament, which, indeed, had falfen into several legislative 
miscarriages in its dealing with this subject. Mr. Maine was further informed by 
gentlemen conversant with the practical working of the law, that the rule in India was 
found convenient and easy of application. And, indeed, even if the inconvenience were 
greater, the Council would probably be of opinion that Railways formed under the new 
Act should not stand under different obligations from those which attached to Railways 
governed by tho older Indian enactment.* Mr. Maine had to add that he had received 
some valuable suggestions from a learned Judge of the High Cpurt, Mr. Justice Levinge, 
who had had much experience of the working of the law of carriers during hiB practice 
at home. These suggestions, whioh referred chiefly to matters of detail, Mr. Maine 
would submit to the Select Committee. 

The Motion was put and agreed to. 

The following Select Committee was named : — i. 1 

On tho Bill relating to tho rights and liabilities of common carriers— Tho Hon’ble 
Messrs. Harington, Maine, Brown, Bullen and Oust. 

The Council then adjourned. 


Calcutta, | 
The 2nd December , 1864. j 


Whitley Stokes, 

Offg. Asst. Secy, to the Govt, of India , 
Home Dept . (Legislative). 


[See, Gazette of India, 1864, supplement, p. 497.] 

II. The Hon’ble Mr. Maine also moved that tho Report of the Select Committee on 
tho Bill relating to the rights and liabilities of Common Carriers, be taken into con- 
sideration. Ho said that in this Bill, which he trusted would be a measure of some 
value to the mercantile and general community and which certainly seemed to be re- 
quired by the extension of tho business. of privato carrying, the Select Committee bad 
suggested only two alterations of any importance. The first was in S. 6. When the 
Bill was last before the Council he had described the system of the Bill, which was 
that of tho English law, as follows : — 

If the goods for conveyance consisted of any of the articles enumerated itf thie 
Schedule, that is, were unusually valuable or unusually perishable such as gold, jewels, 
paintings, engravings or title-deeds, the customer, when committing them to the carrier 
must give a special description ol their character and the value, otherwise the carrier 
would be Telioved from liability. On the other hand the carrier was allowed to charge 
as additional rate as insurance against tho augmented risk, in conformity with a BCa’le 
of charges to be publicly oxposed in his place of business. If, however, the goods 
were of an ordinary kind, neither unusually valuable nor unusually destructible, the 
carrier would not he allowed to acquit himself of his obligation merely by putting up 
a table or board. 


Mr. Justice Lovinge, however, had called the attention of the Select Committee to 
an ovasion of tho rule which was not uncommon in Englaud and had suggested that 
the carrier might perhaps cause the coolie who brought the article for carriage to 
sign or put his mark to some paper and that would constitute a special^ contract. 
Mr- Justice Levinge, had, therefore, suggested and the Select Committee had accepted the 
suggestion, that, when a special contract limiting the liability of. the carrier was signed, 
the agent signing should be always au agent expfessly authorized to bind the customer. 

Tho other amendment was in seotion 9 and was not absolutely inquired, but <w*s 
adopted for the sake of clearness. It provided that, when a customer was suing A com- 
mon carrier, the customer should only be bound to prove a contract or delivery and the 
non-delivery of tho goods at their destination and then it would be for 'the carrier 
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^prove that the loss or damage took place under such circumstances as would relievo the 
oarrier from responsibility. 

The only other alterations were the insertion of a few words in the Preamble to 
exclude of Government from the operation of the Bill, and the addition of af section 
Caving the provisions of Act No. XVIII of 185 i (relating to Railways in India). 

He begged to move that the roport of tho Select Committee bo taken into consider** 
tion. 

The motion was put and agreed to. 

The llon’ble Raja Sahib Dyal Bahadur proposed tho addition of the following 
words to the third section : “and the carrier or his agent shall thereupon himsolf per- 
sonally have such property examined or if that be impossible shall have it inspected 
and the deal affixed to the box or parcel in which such property is contained, and shall 
on delivery thereof show such seal to be intact.** 

Tho custom now prevailing in the country was that jewels and similar valuable 
property were either shown to tho insurer when delivered over to him and by him when 
he delivered the& over in his turn, or that tho seal was affixed to tho box in which 
BUoh valuables were contained was pointed out to him, and was by him shown to the 
•party receiving delivery from him to be intact. For instance, shawls and such 
valuable cloths were either packed in the presence of tho insurer, or, if givon over to 
him already packed, were sealed,, in which case, the Raja said, the seals remaining 
intact absolved the insurer from responsiblity. 

Tho Hon’ble Mr. Maine thought that the Hon'ble Member bad overlooked tho fact 
that the particular section referred to was one protecting the carrier, and enabling him 
to compensate himself for increased risk by an enhanced rate of charge. A fraudulent 
declaration of value under tho section by tho consignor would in no way bind the carrier. 

The Hon’ble tho Maharaja of Vizianagrani moved as an amendment the words 
11 cloths and tissues embroidered with the precious metals or of which such metals formed 
part and Articles Of ivory obony or sandalwood should be added to the schedule. 

The amendment wafc agreed to. 

The Hon’ble Mr. Maine then moved that tho Bill as amended be passed. 

Tl^p Motion was put and agreed to. 

[ See Gazette of India. 1865, pp. 51, 64, 65.] 

THE CARRIERS ACT, 1865. 

[ACT III of 1865) i. 

(Passed on the 14th February, 1865). 

An Act 2 relating to the rights and liabilities 3 of Common Carriers. 

HISTORICAL MEMOIR. 

tf.B. —This Act is based on the principle embodied in the Carriers Act, 1830 (II Geo. 

IV and I Wm. IV, 08). I* ia not m a11 respects similar to 11 Geo. 

IV and I, Wm. IV, c, 68, 15 C.W.N. 226 ; 82 M. 95 (124), 3 B. 109 

. (H6). 


Year. 

Number of Act. 

Name of Act. 

How affected. 

• 

i860 j 

a. 

m 

• ! 

i 

i 

The Carriers 
Act. 

! 

Rep. in part, Act IX of 1860. 
Repealed (as to carriers by rail). 
Act IV of 1879. 

Amended by Act X of 1899, S. 3. 
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Act III of 1865 (the carriers act), 


WHEREAS it is expedient not only to enable common carriers to limit 
their liability 4 for loss of or damage to property 
Preamble. delivered to them to be carried but also to ^declare 

their liability for loss of or damage to such property occasioned by the 
negligence or criminal acts of themselves, their servants or agents 5 ; It is 
enacted as follows : 

(Notes). 

/. — “Act HI of 1865." 


(1) Statement of Objects and Reasons. • 

For — ot the Bill which was passed into law as Act 3 of 1865, See Gazette of 
India Extraordinary, dated 1st August, 1864. A 

(i) Necessity for the present legislation. 

The defective state of the Law of India in respect of the liabilities of Carriers, 
whether Companies or individual has for some time past attraoted the 
attention of the Governor-General in Council but it was thought 
desirable to postpone any enactment on the subject, until it should be* 
seen whether the labours of Her Majesty’s Commissioners for preparing 
a Body of Substantive law would rolyave the Indian Legislature from 
the necessity of special legislation. Meantimo, however, the question 
has become pressing, from increase in the numbers of Carrying 
Companies, from tho transfor of part of the Government carrying 
business to one of them, and from the prospect of Tramways being 
constructed under Act XXII of 1863 (to provide for taking land for 
works of public utility to be constructed by private persons or Compa- 
nies and for regulating the construction and use of works on land so 
taken.) The necessity for prompt legislation has further been urged 
on tho Government in petitions and by thtf Government of Madras 
in an official letter. 

[ See Statement of Objects and Reasons to this Aot.3 

(ii) Bill follows English Statutes. 

The Bill now published by the Viceroy’s permission follows the principles, 
though not the form or the language, of the English Statutes rogula- 
ting the liability of carriers. (See Statement of objeots and Reasons 
to this Act). 3 B. 109 (116) ; 15 C-W.N. 226 ; 32 M. 94. B 

(2) Proceedings relating to the Bill. 

For , See Gazette of India, 1864, Supplement, p. 497, Gazette of India, 

1865, pp. 51, 64 and 65. C 

(3) Places where Act has been declared to be in force, 

The Act has been declared to be in force in the whole of British India, except 
as regards the Scheduled Districts, by the Laws Local Extent Act, 
1874 (15 of 1874) S. 3. D 

It has been applied to Upper Burma generally (except the Shan States) by the 
Burma Laws Act, 1898 (XIII of 1898) ; but its application tahill tribes 
in a hill tract is barred by the Kachin Hill Tribes Regulations, 1895 
(I of 1895) and to China in the Chin Hills by the Chin Hills Regula- 
tion, 1896 (V of 1896). It has been applied to the Santhal Parganas, by 
the Santhal Parganas Settlement Regulation, 1872 (III of 1872), S? 31 
as amended by the Santhal Parganas Justice and Laws Regulation, 
1899 (III of 1899) : and to the Arakan Hill Distriot (with a modification) 
by the Arakan Hill District Regulation, 1874 (IX of 18?4), 8. 8. & 
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- Act III of 1863 (the carriers act). 

l.—“Act III of I86S ’’—(Concluded). 

It has been declared, by notification under S. 3 fii) of the Scheduled Distriots 
* Act, 1874 (XIV of 1871), Goul. Acts, Vol. II, to bo in forco in tho follow- 
i ing Scheduled District namely • 


Sindh. 


West Jalpaiguri, tho Western Hills of 
Darjiling, the Darjiling Tarai and the 
Damson sub-divisiou of tho Darjiling 
District 


See Gazette of India, 1880, Pt. I, p. 072. 


Do. 


1881, Pt. I, p. 71. 


Do. 

Do. 

Do 

Do. 

Do. 


1881, Pt. I, p. 50*1. 

1807, Pt. I, p. 1051 
1870, Pt. 1, p. C06. 

1878, Pt. I, p. 383. 
1878, Pt. I, p. 382. 


Tho Districts of Hazaribagh Lohardaga 
(now tho Ranchi District, sec Calcutta 
Gazette, 1899, Pt. I, p. 41), and Manbhmn 
and Pargana Dhalbhum and the Kolhan in 
tho District of Singbbum 

Tht* Porahat Kstate in the District of 
Singbhum 

Kumaon and Garhwal 
* Tho scheduled portion of tho Mirzapur 
District 

Jaunsar B^war 1 

The Districts of Hazara, Peshawar, Koliat, 

Bannu, Dcra Gbazi Khan (portions of the 
Distrists of Hazara, liarinu, Dcra Dmail 
Khan and Dora Ghazi Khan and the Districts 
of Peshawar and Kohat now form the North- 
west Frontier Province, sec Gazette of India, 

1901, Pt. I, p. 857, and ibul, 1902, Pt. I, 
p. 575 : but its application to that part of the 
Hazara district known as Upper Tanawal is 
barred by the Hazara (Upper Tanawal) Regul- 
ation ,,1900 (II of 1900) (Puuj. and N. W. 

Code) 

The Scheduled Districts of tho Central 
Provinces 

The Scheduled Districts m Gan jam and 
Vizagapatam 

The District of Sylhet 

The rest of Assam (except the North 

• Lushai Hills) . , . , 

Tt has been declared, by notification under S. 3 (b) of the last-mcnt.oned Act. 

not to be in force ... the Scheduled District of Ubaul-Soe f.acotto 

of India, 1880, Pt. I, p. 801. 

It has been extended by notification under S. 6 of thermo Act, to the follow- 
, inc Scheduled Districts, namely . 

» f a* See Gazette of India, 1870, Pt. I, p. 505. 

The Tarai of the Province of Ag.a - ^ 1877, Pt. 1, p, 605. F 

Ajmere and Merwara. 

(4) Legislative changes. - era llV r<ll | by tho Indian Railways Act, 

This Act ‘, he Indian Ra.lwaya Act now in force, tee 

, Act IX of 1890’. 

26 — B 


Do. 

I) o. 

Do. 

J) o. 

Do. 


1886, Pt. I, p. 48. 

1879, Pt I, p. 771. 

1898, Pt. T, p. 870. 
1879, Pt. I, p, 631. 

1879, Pt. I, p. 299. 
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Act III of 1868 (the carriers act). 


2.— “Act.” 

(1) Aot preserved in tact. 

by Act IX of 1872. Soo 3 B. 109 ; 18 C. 620. f H 

(2) Ldw applicable to common carriers— Contract Aot (IX of 1872). 

The Act of 1872 was not intended to deal with the law relating to common 
carriers, and notwithstanding the generality of some expressions in 
the chapter on bailments, the common carriers are not within the 
Act. 18 C. 620 (P.C.) = 18 I. A. 121. I 

(3) 8. 152, Contract Act (IX of 1872)— Common carriers- Contract Act not applic- 
able— Reasons. 

(1) The obligation imposed by law on common carfiers has nothing to do with 

contract in its origin. It is a duty cast upon common carriers by 
reason of their exercising a public employment for reward. 

(2) The Act of 1872 does not profess to bo a complcto Code dealing with the law 

relating to contracts. It only purports to define, and amend* certain 
parts of that law. 

(3) The only section in the Act in which bailment, for the purpose of carriago, 

is mentioned is S. 158, which however, deals only with gratuitous 
bailments. 

(4) At the time of the passing of the Act of* 1872, there was in force a statuto 

relating to common carriers, which, in connection with the common 
law of England, formed a complete Codo. Had it been intended to 
codify the law of common carriers by the Act of 1872, the more usual 
oourso would have been to have repealod the Act of 1865 and to re- 
enact its provisions, with necessary modifications. 

(5) As the Act of 1865 is not “expressly repealed” bv the Act of 1872, nothing 

in the Act of 1872 is to “affect” its provisions. The Irrawaddy 
% Flotiila Company v* Dugwan Das , 18 C. 620 (P.C.) = 18 I. A. 121. J 

(4) Scope of the Act. 

As to — , see 3 M. 107. ( K 

3.--“ Rights and liabilities . ” 

(1) Bailee and common carrier— Distinction— Liability. 

In the hiring of service of things, the bailee is bound only to the exercise of 
ordinary diligence, and is in the same position as an ordinary bailee 
for hiro for the custody of things. But the liability of a professional 
or common carrier is much greater. Story on Bailments, 457 — 9. 

By the English Common Law he is liable for losses, except those by the act of 
God, or public enemies and excepting also those arising from the in- 
herent defects or tendencies of the thing. This liability was founded 
on public policy, to prevent collusion with robbers, &c., and at present 
it is greatly controlled by express enactment. Id. 489, 93,507, 507n. 
By the Roma® and some other laws the liability was never quite so great. Id. 

469, 488. * 

The rights and liabilities of inland common carriers in India are now regulat- 
ed by Act III of 1865 ; but only partially bo, as their ordinary liability 
is not defined or affected in all cases, for instance in respect to articles 
not enumerated in the Act, and as to which no special contract has 
been made with the sender ; and hence in the absence of express law, 
the rules of the English common |aw would probably be followed in 
India. See Collet on Torts. < L 
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Act III of 1868 (the carriers act). 

\ Ri * hts liabilities "-(Continued). 

(2) Common carriers-Liability-Two-fold risk of carriers. 

The rights anrl liabilities of common carriers and those for whom they parry, 
apart from special coutnet, arc outside the Indian Contract Act. and 
aro governed by the principles of the English Common Law as modi- 
fied by the Carriers Act of 1865. 15 CAV.N. 226 »9 Ind. Gas. 364. 

Tho above doctrine is not limited to bills of lading. Wyldv. Pickford . 8 M. & W. 
443 ; D'Arc v. L. ,(! \V. H?/. Co., L.R. 9 C.L\ 325 ; 30 L.T. 763 ; 22 W. 

R. 019 and Martin G.I.P. tly. Co., L.R 3 Ex. 9 ; 37 L.J. Ex. 27 ; 
17 L.T. 3 t9 p relied upon. Czech v. (7.»S. .V. Co., L. R. 3 C.P. 14 ; 37 
L.J.C.P, 3; 17 L.T. 216; 16 W.R. 130, ll. Baxters Leather Co. v. 
Royal Mail Steam Packet Co., (1908) 2 K.B. 626; 99 L.T. 286; 24 
T.L.R. 537 ; 77 L.J. K.B. 988, Kxpl ; Crouch v. L. d l N. W. Ry. Co., 

% 23 L.J .C P. 75 at p. 82 ; 14 C. P. 215 ; 7 R.C. 717 ; 2 C.L.R. 188 ; 18 

Jur. 148; 2 W.R. 16G, Rcl. 

A common carrier, therefore in India is subject to two distinct classes of 
* liability ; the one for losses for which lie is liable as an insurer, tho 

other for losses for which he is liable under his obligation to carry 
safely. 9 Ind. Gis. 364 (370). 

Speaking generally the first of these ;ire insurable risks from which the element 
of default is absent, the second are risks of conveyance in which that 
, element is present. (Ibid.) 

^ That Carriers Act of 1865 has in some degree modified this position. (Ibid.) 

This Act follows the scheme but not tho details or tho language of the English 
Carriers Act, [I (In. IV and T Will. I V C. GS. Ibid., 3 B. 109 ; 32 M. 
95 (124). 

The earlier soctioils limit tho liability of carriers in respect of tho perishable or 
valuable goods specified in the schedule to the Act. (Ibid.) 

» r /he effect of Ss. 6, 8, 9 is that the liability of a common carrier for the loss of 
goods not being of the description contained in tho schedule may bo 
limited by spocial contract signed by the owner save where such loss 
shall have arisen from the negligence or a criminal act of tho carrier, 
of any of his agents or servants, (Ibid ) 

Tho risks of a common carrier arc two-fold, insurance risks and carrying risks. 
Ibid., 371. 

It has been the policy of the English Courts in dealing with exemption clauses 
to recognise this distinction and to construe them as not extending to 
carrying risks in the absence of clear words to that effect. In India, 
where thcro is a statutory prohibition against exempting a carrier from 
loss arising from negligence or criminal acts, there is perhaps an 
even stronger reason for adopting this canon of construction, at any 
• rate within the limits implied by this prohibition. The English cases 
* on this point are collected in Brice v. Union Lighterage Co. (1903J 
1 K.B. 750; and on appeal (1904) L.R. 1 K.B. 412; 73 L.J. K.B. 
222 ; 89 L.T. 731 ; 52 W.R. 325 ; 9 C.C. 120 ; 20 T.L.R. 177 ; 8 

S. E.C. (N. 8 ) 12 and (1907) L.R. 1 K.B- 769 ; 90 L.T. 409 ; 10 Asp. 

* M.C. 330 ; 12 Com. Case. 210 ; 23 T.L.R. 302. 

Maule, J., said 11 A common carrier who makes no stipulation is liable as an 
t ’insurer but a common carrier who by notice limits his liability and 
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Act III of 1865 (the carriers act). 

3. — ** Rights and liabilities " — ( Continued ). ^ 

says “ I will not contract as an insurer or I will only contract to 
such and such an extent or to the extent of such a value” stfll remains 
in all other respects a common carrier because although the incident 
of not being an insurer docs not apply to him that is simply because 
it is not provided for. C touch v. L.N W. Ry ., (1854) 23 L.J.C.P. 75 
at p. 82 ; 14 G.B. 255 ; 7 R.C. 717 ; 2 C.L.R. 183 ; 18 Jur. 148 ; 2 
W.R. 166. t M 

(3) Liability of common carriers . 

(а) The in India is discussed historically. Soo^ P.R. 1897. 

(б) A common carrier is liable for losses by tho wrongful acts of strangors, 

as well as those of his own servants, or arising from his own negli- 
gonco. (Sec Story on Bailments, 507). 

(c) (i) Tho only exceptions are losses by the act of God, thtft is, from natural 

accident which would not happon by the intervention of man. (See 
Story on Bailments, 511). 

(ii) The Act of God which would excuse tho carrier must be immediate and 

not remote. Smith v. Shcpperd , ceforred to in Abbot on Shipping, 
11th Ed., pp. 338 — 339. * 

(iii) And by public enemies that is, those with whom the nation is at war 

and not mere robbers. {Ibid.) «■ 

(d) But a carrier may limit his liability by means of spocial contracts or 

conditions. See Wyld v. Pick ford, 8 M. and W. 443. 

(e) If those are shown to have been brought to the knowledge of the consignor, 

and he does not dissent, ho is by English law assumed to assent to 
them. (Ibid.) 

(/) And this may be by a notice on ticket delivered to tho consignor, or by 
exception contained in a bill of lading. (Ibid.) c * 

(q) But inland carriers in India cannot limit their ordinary liability as to 
articles not enumerated in the Act by mere public notice. (Seo Act III 
of 1865, S. 6). K 

(4) Common carriers, duties and responsibilities of— English law. 

(a) A carrier of goods was bound by tho English law to receive all good, 
brought to him for carriage, provided he had convenience to carry 
them, and the omployer was ready to pay any reasonable award for 
the conveyance. See Pickford v. The Grand Junction Ry, Co., 8 
& W. 373 ; Johnson v. The Midland Ry. Co., 4 Ex. 367 ; cited in 10 C. 
166 (182). 

A common carrier was also bound to carry the goods within a reasonable time, 
and to insure their safety during the carriage, and until delivery to 
the consignee, the act of God and the Queen’s enemies only excepted. 
And it is important to note, that this duty was imposed upon him 
irrespective of any contract. It was imposed upon him by the custom 
of the realm, (of the benefit of the public, by reason of the important 
trust? which he undertook. (See the Observations of Lord Holt in 
Coggsv • Bernard (4) 1 Smith’s L.C. 189, 6th. Ed.; 199, 8th Ed.; 10 
Cal. 166 (182). * * , 
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Act III of 186S (the carriers act). 

u — “Rights and liabilities “—(Continued). 

Common carriers aro largoly intrusted with the property of tho public. They 
aro intrusted with it under circumstances which make a breach of tho 
trust a very easy matter, and the detection of the broach by the 
owner of the goods often extremely diflieult. They aro paid a fair 
compensation for tho carriage proportionate to tho risks which they 
run, and the liability which they incur. 10 Cal. 106 (182). 

The policy of the law therefore is no more than just, which makes common 
carriers under ordinary circumstances insurer* of the goods they carry. 
lOCal. 166 (183). 

(b) A tender of the hire is not needed. Pick ford v. Grand tty. Co., 8 M. & W. 

572. 

(c) A common carrier may not raise the rates to different persons, or that ho 

has no room. (Ibid.) 

(d) But the carrier may object that tho goods aro not such as he carries, or 

that he has no room. (Ibid.) 

• (e) The direction of the owner must bo obojed. See Story on Bailments, 590. 

(/) When required, there must he re-delivery to the consignor. (Ibid.) 

(g) ^Tho carrier is bound 'to use exact diligence safely and securely to carry the 
goods to their place of destination and there deliver them in a reason- 
able time and in a reasonable manner. (Ilnd.) 0 

,(5) Obligation to carry. 

Tho-is limited to such goods, and to and from such places as the Carrier may 
have publicly professed to do, and lias convenience for that purposo. 
Johnson v. Mid tty. Co., 1 hx. G7. P 

(6) Delivery to carrier. * 

( a ) mus t bo made according to the known course of its business. Seo Sim 

# v. G. N. tty. Co., 11 C. B. C17- 

* (6) Delivery must be made with the knowledge of the carrier, its agents or 

servants. Lovett v. Ilobbs, 2 Show. 12/. 

" (c) Delivery should be made at a reasonable time. Oarton v. I). ,t K. R,j. Co.. 

1 B. and S. 112. 9 


Delivery of article. 

(а) Where an article is delivered to a earner, that art, cle and everyth, hr ,n or 

upon it is delivered to him. Walker v. Jackson, 10 M. and W. 101. 

(б) It is the duty of the carrier to enquire what tho article contains. (ItM.) R 

| Liability of carrier attaches, when. 

good, (or carriage, to Mi MM Ml. . 

> 

) Liability begins when. 

The liability begins on delivery to, and acceptance by the earner; the 
( delivery may be constructive as^well as actual. See Story on 

Bailments, 574. 

• accompanies the goods and has exclusive 

®» VZZZ ~ **• 0 .. ,. 

• 1 Stra. 99. 
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Act III of 1868 (the carriers act). 


“ Rights and liabilities ”— ( Continued ). 

(10) Liability ends, when. 

ti) The liability ends when the goods have arrived at their place of destina- 
tion and aro deposited there, and no further duty remains on the 
carrier. See Shepherd v. B. Jb E. By. Co., L. R. 39 Ex. 189. 

( b ) The carrier will not be liable to the consignor if, by the order of the 

consignee, the delivery is at a place different from that agreed upon 
with the consignor. Bartlett v. L. <0 N. W. By. Co., 8 Jur. N. S. 58. 

(c) Tho carrier’s liability as carridV ceases when the contract for carriage has 

been performed. See Brown on Railway Companies, p. 299. 

(d) If the goods are to be delivered at the consignee’s address, and they are 

refused at that addross. the liability as carrier ceases. Hcngh v. L. 
it W. By. Co., L. R. 5 Ex. 51. U 

(11) Liability under a contract to carry. 

L * 

(а) Where a company receives goods to be carried to a station beyond its own 

lino, the contract is with that company only, and that company 
only can be sued by the owner of the goods if they are destroyed on 
tho line of a second company. Muschamp v. Lancaster and Preston 
By., 8 M. and W. 421. 

(б) In such cases, a servant of another company over which tho goods are sent 

is to bo considered tho servant of the contracting company for the 
purposes of taking instructions for the countermand of the delivery 
of parcels. The contracting company is therefore liable if a servant 
of a second company disobeys an order given to him by the owner of 
the goods. Scot hr an v. S. Staff By. Co., 8 A. X. 121. Y 

(12) Proper address to be given. 

Goods, otc., must be properly addressed. See CalsBy. Co. v. Hunter , 20 
Sess. Cas. (2nd. Scries) 1097 ; cited in Macnamara on Carriers, p. 136. W 

(13) Route to be taken by the carrier. 

(а) The carrier undertakes to carry by the route ordinarily adopted in the 

■ usual course of business, though that route may not bo the shortest. 
Hales v. L d l N. W. By. Co., 4 B. and S. 66. 

(б) It is not necessary that a carrier should arrange to carry the goods by the 

shortest route. Myen v, L & S. W. By. Co., L. R. 5 C. P. 1. X 

(14) Carrier not entitled to know contents. 

A carrier cannot refuso to carry a parcel on tho ground that he is not informed 
of its contents. Crouch v. L it N. W. By. Co., 14 C. B. 255. Y 

(15) Defect inherent— Liability. 

(a) For any loss occurring through tho inherent vice or defect of goods, a 

carrier will not bo taken to task. Hudson v. Baxendale, 2 H. and N. 

575. , Z 

(b) Loss from the inherent vice of the thing carried would include ^deteriora- 

tion of perishable articles, and also evaporation and leakage of liquids. 
(J&id.) A 

(16) Fragile goods. * 

o 

(a) “Some goods require muoh more tender handling than others, and the line 
of conduct which the oarrier should propose to himself is that which 
a prudent owner would adopt if he were in the carrier's place, and had 
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3. “ Rights and liabilities **■ — (Confmttt'tf). 

to deal with the goods or animals under the circumstances and subject 
to the conditions in which the carrier is placed, and under whioh ho 
is called on to act. Gill v. M. S. and L. Ri/. Go., L. K- 8 6. 13. 186 

( 166 ). g 

(6) If the consignor wants that some special earn should bo taken in carrying 
the animals or goods consigned, the carrier should be informed of the 
same. Baldwin v. L. C. and -S'. Rif. Cos., L. R. 9 Q. B. 1). 582 (584).C 

(17) Carriers— Misdescription— Loss of goods. 

Misdescription q } the nature of goods cutriistcd to a common carrier disentitles 
the sendor to recover for their loss although the goods would not bo 
subject to any extra rato had they been properly dosoribed. Cor. 133 
= Cor. 24. D 

(18) Non-liability as carriers. 

Whore goods have been lost after they had been marked by the carriers, but 
beforo they lud been weighed or loaded, there was no complete con* 

► tract for the carriago of the goods, but mere negotiation for the same, 

and so no liability arises from it. 1 S.L.R. 77. E 

(19) Consignee's claim— Carrier’s liability. 

Whero the consignees refused to take delivory of two bundles of cow-hides 
carried by the carrier on the ground of shortness in the number of 
* pieces, and thero was no evidence that the bundles had been broken 

or the hides counted by pi. ecs, the carrier was declared not to bo 
liable. 21 W.B. 380. F 


(20) Consignee’s delay in taking delivery. 

Whero a large quantity of goods of tbo same description are delivered to a 
carrier* his responsibility as such will continue, until the whplo are 
ready for dolivery, arid, during the delay m the removal of the goods, 

* he is liable as a warehouseman. 92 l\R. 1883. 0 

(21) Consignment under receipt note not signed by consignor. 

- The fact that the consignor had not signed the receipt for the goods was held 
immaterial, because lie had actually delivered the goods under the 
terms of such note aud could chum exemption from of! the terms. 
99 P.R. 1895. H 

(22) Carpiers-DeliYery of goods to carrier at consignor’s risk-Delivery to con- 

signee. 

So long as goods, though delivered to a common earner appo.ntod by tbo con- 
signee, remain at the risk of the consignor they are not delivered 
to the consignee. 1 M.1I.O.R. ‘iOO. I 

(28) Liability for damage to goods- Negligence. 

A s'team navigation company was employed by plaintiff to carry cargo irom 

* Calcutta to Rangoon and to deliver it into tho receiving ship, or to 

land it at the consignee’* expense, their liability ceasing as soon a, 
the goods were free from the ship’, tackle. When the ship arrived at 
port, the consignee not having ha! b,s own boats alongside, the goods 
* were put into other boats, one of which through the negligence of 

the boatmen, was swamped aud the contents damaged. Plaint* 
. sued for damages. Held that, as defendants were not shown to have 
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Aot III of 1865 (the carriers act). 

3.—“ Rights and liabilities "—(Continued). 

neglectod the duty of taking reasonable and proper care in the selec- 
tion of boats, they were not liable for the loss incurred. «24 W.R. 
74. J 


(21) Duty in case of absence, etc., of consignee. 

(a) If the consignee is dead, cannot be found or refuse to receive tho goods the 

duty of the carrier is to secure tho goods for the owner, and generally 
to do what is reasonable under tho circumstances of the'ease. See 
Story on Bailments, pp.* 542, 514. K 

(b) There is no general rule of law requiring a carrier to give notice to the' 

consignor, but in some cases it may be reasonable, and therefore 
necessary that the carrier should do so. (Ibid.) L 

(25) Refusal of the consignee to take delivery of the goods. 

(a) On the , the carrior is not bound to inform thfe consignor if the 

same. Hudson v. Haxendale , 2 H. and N. 575. M 

(b) Though in certain cases it may bo reasonable to inform the consignor of 

the fact of such refusal. (Ibid.) N 

(26) Consignee's refusal to pay carrier’s charges— 'Detention of parcel^ 

(a) Semble — where a parcel is detained because the consignee refuses to pay 

the carrier’s charges tho parcel should bo kept for a reasonable time 
at the place of delivery. Crouch v. G.W. By. Co ., 27 L. J. Ex. 345. 0 

(b) \ earner is entitled to his freight and charges, and he is entitled to retain 

the goods in s.uisf iction of his lien upon them. 2 Agra 132. P 

(27) Time of delivery. 

(a) Carriers, after a refusal of the goods at tho, consignee’s address are 
involuntary bailees, and are only bound to act with reasonable care 
and caution with respect to the goods. Ilengh v. L. and N.W. By , 
Co., L.R. 5 Ex. 51. * ‘ Q 

(6) Although a carrier may not be bound to deliver goods on any specific day 
or within any' specific time, he is bound to deliver them within 
reasonable time, and what constitutes reasonable time must be 
determined upon tho consideration of all the circumstances of the 
caso. 2 Agra 132. R 

(c) Whero thore is no special contract as to the time of delivery, it must bo 

within a reasonable timo ; but if the carrier has used ordinary dili- 
gence to prevent delay, there is no liability on the carrier’s part for 
delay from accidents or causes beyond tho control of such carrier. 
Taylor v. G.N. By. Co., L.R.K. p. 385. S 

(d) Ho is not liable for delay caused by circumstances beyond his control. 

(Ibid.)- T 

« 

(28) Amount of time allowed to the consignee to unload and remove his'jgoods. 

The , and take delivery of the same depends on the circumstances of each 

case. Coxon v. N.E. By. Co.,' (No. 2) 4 Ry. and Ca. Tr. Cas. 284. U 

(29) Place for delivery, f 

(a) It is part of the duty of the carrier to proyide a proper place for delivery. 
Rooth v. N. E . Ry, Co., L.R. 2 Ex. 173. » Y 
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\ 3,— f * Rights and liabilities "—{Continued). 

(b) And the carrier is liable to a loss arising from negloct to provide a proper 
* place. {Ibid.) t W 

(30) Misdelivery. 

(а) A carrier is liable for— See Browne on Railway Company, p. *298. X 

(б) But a carrier is not liable if he acts in tho usual course of business and in 

accordance with his instructions. {Ibid.) X 

(31) When non-delivery is excused. 

:f {a) The carrier is*excuscd where thoro has been loss by tho act o God, by 
public enomios, or by reason of inherent defocta, or whoro from tho 
nature of the goods they are liable to peculiar risks, and the carrier 
has taken all proper precautions against them, or whore tho right or 
stoppage in transit is duly exercised. Seo Story on Bailments, 574—0. Z 

(6) Whoro carrior by mistake advises the consignoo that certain goods have 
arrived when they have not in fact arrived, tho carrier is not estopped 

• from explaining the mistako, and cannot bo made liable for tho non- 

delivery of the goods. Carr v. L. and N. W. Ry. Co., L.R. 10 C.P. 
307. A 

(32) Action for non-delivery of goods. 

, Action for non-delivery (owing to . carrier's negligence) b founded on contr^ 
and not on tort. Fleming v. M.S. and L. Ry. Co., L.R.Q.B.D. 81.B 

(33) Carrier contracts with owner of goods. 

- *■ •“ 

Railway*Company , p. 29G. 

I*A\ wiin must sue under the contract to carry. 

(34) Wlw must sue unue rrlot {or a purchaser under a valid 

, 1 m .v he varied by » special contract by tho carrier that ho 

““■sssristi- ■ 

between the consignor and consignee, tho eon- 
(c) If there is no vali co and thc eon8 jgnce cannot sue, though ho 

signor is the person ' 6s v BriM and Exeter Ry. 

• may have appointed the carrier. p 

Co., 3 S. and N. 510. 

(85) Good* sent on approval- , the consignor is the person to sue. 

Where the goods are sent PP m • Q 

Swain v. Shepherd, 1 H. ana n, 

» * .. _ Carrier— Two companies— Loss-Remedy. 

(36) Contract- Want of prW y Company at Serajgunge for the delivery 

Plaintiff delivered jute to theJ !•/£• #t 8(ialdah , wh ere freight was payable on 
at the E.B. By. Co. s station a ^ jn|# wi8 not delivered, 

. -ysSSSSM- 

87-C 
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3.- “Rights and liabilities ”—{C oncluded). f 

(37) Ss. 3y 8, 9, Aot III of 1865— Contract to carry partly by steamer and partly 
* by rail — Omissions of consignor to declare value and description of goods. 

(a) Whero through-booking by steamer and then by rail or vice versa if made 

for tho convenience of the public, and when the journey is performed 
partly in steamers of one Company and partly in trains of another, 
and the charges croditablo to each are subsequently adjusted, the 
contract is divisible so far as the two portions of the journey are con- 
cerned. 34 C. 419 = 11 C.W.N. 1071 (11 C.W.N. 1076, F.). I 

(b) Where a consignor failed to declare the value and description of the goods 

as required under the provisions of the Carriers Act and the Rail- 
ways Act, and sued the Steamer Company for damages for loss of the 
goods so carried partly by steamer and partly by rail, held that, so 
far as tho journoy was by river, the steamer was entitled to claim, as 
regards the acts of its agents and servants, the protection affoitrod by 
tho provisions of tho 'Carriers Act, and so far as the journey was by 
rail, the Railway Company was similarly entitled to claim the protec- 
tion afforded by the Railway Act. {Ibid.) Le Conteur v. The London 
and S. M. By. Co., 1 Q.B.D. 54 ; Baxaidal v. The Great Eastern By, 
Co., 38L.J.Q.B. 137, R. 9 , J 

4. — 4 4 Whereas liability. 9 9 

(1) Carrier no insurer against all risks. « 

Tho preamble, botrays no intention on the part of tho Legislature to fix on tho 
common carrier the character of an insurer against all risks, except 
the act of God or the Queen's enemies. 3 Bom. 109 (116). K 

(2) Nature of the (Obligation of common carriers to carry goods with safety. 

(а) “To give due security to property, the law has added to that responsibility 

of a carrier which immodiatly arises out of his contract to carry for 
a reward, namely, that of taking all reasonable care of it< the res- 
ponsibility of an insurer. From his liability as an insurer the carrier 
is only relieved by two things, viz., the act of God and tho King’s 
onemies.” Per Best, C.J., in Riley v. Horne, 5 Bingh. 217, cited in 
19 B. 165 (181). L 

(б) “ He (the common carrier) is considered as having contracted to insure 

the safo delivery of, that is to say, as having contracted to carry and 
deliver safely and securely (the act of God and of the Queen’s ene- 
mies alone excepted) tho goods of which he as common carrier is 
bailee.” Bergheim v. The Great Eastern By. Co., 3 C.P.D. 22 ; cited 
in 19 B. 165 (182). M 

(c) “ The reason why the law implied that this is his contract was that the 

carrier had, by himself or his servants during the bailment at times 
and in places where he could not even be supervised „ the exclusive 
oontrol and care of tho goods entrusted to him by the cfoner, and, 
oonsoquontly to prevent fraud, tho law imposed on those who contract- 
ed to carry goods as common carriers the obligation also to undertake 
to insure their safety.” {Ibid.) N 

(d) " The law.and liabilities of common carriers are founded on custom irres- 

pective of contract. A oommon carrier is and always has been liable 
to be sued for any breach of this common law duty ip an action for 
tort.” Per Garth, O.J., in 10 0. 166 (186) ; 19 B. 166 (183). 'O 
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N le) .. Tf . 4 — “Whereas. . ..liability "-(Concluded). 

S W ^ en t | 10 em P lo yment of a common carrier ha 9 common* 

* ? e * 1 G aw im P Iies ft contract on his part to perform the duty 
imposed upon him ; and consequently he is liable to bo suocj, in an 
ac ion either of tort or contract, according to the convenience or ad- 
vantage of the plaintiff in each suit, (Ibid.) Sec Iiullen and Loakoon 
Pleadings, pp. 101 & 243. 10 B. 1G5 (183). p 

(f) In the well-known treatise by the late Mr. Sclwyn on the “ Law of Nisi 

Prius,” first published in tho years 1806, 1807 and 1808, (1 cite from 
tho^lSth edition, 1869), under the title “ Carriers, ” it is stated that 
f ormerly the declaration in actimis against common carriers stated 
their employment as common carriers, their liability by the custom 
of the realm, and delivery to and acceptance by tho defendants of tho 
goods to he carried, for a reasonable hire or reward, concluding with 
the loss or damage to tho goods, but it afterwards became usual to 

* declare in assumpsit, and not io state either tho employment of the 
defendants as common carriers, or the custom of tho realm as to their 

, liability. This form of declaration has prevailed since the decision 

otDalev. Hall , Michaelmas Term, 1750, m which it was settled, that 
it did not make any difference whether the plaintiff declared on tho 
■ custom, or morc*gcnerally m as^uinpsit ; for by stating that tho defend- 
ant carried for hire it would appear that the defendant was a common 
carrier, and then the law would raise the promise from the nature of 

* the contract” — Selwyn’s Nisi Prius (13th Ed.), Vol. T, pp. 362, 363. 

19 Bern. 165 (1S3 and 184). Q 

( g ) ” I take it tho law is very clear to this oxtent, that where a carrior receives 

goods to carry to their destination with a liability as carrier (oxcept so 
far as that duty is qualified by exception), ho may be said to bo an 
iusurer. The goods aro then to be carried at the risk of tho carrier to 
the ond of the journoy, and when they arrive at the station to which 
they were forwarded, the carrier has then complied with his duty whon 
, » he lias given notice to tho consignee of their arrival. And affcor this 

notice if the consignee docs not fetch the goods away, and becomes 
inviora , then I think the carrior ceases to incur any liability as 
carrier, bub is subject only to tho ordinary liability of bailee. There 
are several cases in which the question has been very much discussed 
as to whon a carrier’s liability cc**m.s as an insurer and his liability is 

changed into that of warehouseman But I do not think there 

has been any case decided to this extent that because tho owner of 
goods was idle and blamcablc for leaving thorn in the carrier's hands, 

therefore he as bailee held them under no responsibility whatever 

I think that tho words of that note moan to point out that they (the 
company) would hold them as warehousemen and therefore they 
would bo bound to tako care of them ; and at the owner’s risk so far 
as this, that they did not hold as carriers with a liability as absolute 
» # insurers (pages 260 and 26*2).” Per Blackburn , J ., 30 M. 79 (82, 83.) R 
(3) Duties and liabilities regulated by principles of English law. 

That the duties and liabilities of a common carrier are governed m India by 
the principle of the English Common law on that subject however 
« introduced, has been recognised in the Carrion!' Act, III of 1966. 18 

C. 620 (P.C.). ■ 

S. —“ Poe loss or damage • • • ■ agents . 

* See oases’noted under Ss. 3, 8, infra- 
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Aot III of 1868 (the cabbiebs act). [8s. 1 ft 2 


Short title. 


1865. 


1. This Act may be cited as the Carriers Act/ 


Interpretation- 

clause.* 


2. In this Act, unless there be something re- 
pugnant in the subject or context — 

14 common carrier ” 1 denotes a person, other than the Government, 2 
“Common car- engaged in the business of transporting for hire pro- 
rier *” perty from place to place, by land or inland navigation, 

for all persons indiscriminately. , 

“ person ” 3 includes any, association or body of 
persons, whether incorporated or not. 

Words in the singular number include the plural, 
and words in the plural include the singular. 

(Hotes). 


Person. 


Number. 


(1) Carrier. 


1.—'* Common carrier . 99 


is a person who undertakes to transport the goods of other persons from 

one place to another for hire. It is not, however, every person who 
undertakes to carry goods for hire that is deemed a common carrier. 
All persons carrying goods for hire, as proprietors of wagons, masters 
and owners of ships, lightermen stage-coachmen, and the like come 
under the denomination of common carrier. A person who carries 
, passengers only is not a common carrier. To bring a person within 

the description of a common carrier, he must exercise it as a public 
employment ; he must undertake to carry goods for persons generally ; 
and he must hold himself out as ready to transport goods for hire, as 
a business, not as a casual occupation, pro hac vice . The two obliga- 
tions of a common carrier are (1) to carry for everybody, p.nd (2) to 
answer for all things carried as insurers. The law oasts upon the 
common carrier; a duty to oarry, which no one else is bound to do 
except upon agreement. The liability of carriers is limited by statute, 
provided they have put up notices aB required by statute, and such 
notices have come to the knowledge of their customer. Hailway and 
canal companies are common carriers, but their contracts of carriage 
are required by statute to contain no conditions but what are reason- 
able. Excepting as otherwise expressed in the speoial contract, or as 
protected by statuto, a carrier is liable as an insurer of the goods 
oarried, i.e., for their absolute safe delivery. [See Law Biotionary by 
Bouvier, Broom, Browne, Mozley and Whitley and Tomlins.] T 

(2) Who if a common carrier. 

(а) To make one a common carrier, the employment of such carrier must be 

habitual. See Story on Bailments, 495, 500. o U 

(б) It must be a public business, so that the carrier would be liable for a 

refusal to oarry. {Ibid.) « Y 

to 0ne undertaking jobs for special bargains, and not professing to parry 
generally, is not a common oarrier. (Ibid.) W 

(d) A haokney ooaohman, or cabman plying for passengers is not a common 
oarrier. (Ibid.) 498. f 2 
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^ “ Common carrier 9 '— (Continued). 

(e) A general ship or boat carrying goods for all who offer, is such, but not 
’ where the letting is to a particular individual on Hpeciflo contracts ; 

and similarly one who removes household furniture on special con- 
tract on each occasion is not a common carrier. Collett on Torts. Y 

(3) Common ferryman is a common carrier, 

A common forryman is a common carrier, and is bound to provide safe and 
. secure ferry boats and safe ships and landing stages and all proper 
means and appliances for the safo transit of persons who may havo 
occasion to use tho ferry for themselves, or for the transit of their 
horses and carriages, luggage and merchandize. Willotighbby v. I/or- 
ndge, 12 C B. 731. 56 

In England it scorns that an ancient or common ferry is a monopoly derived 
from royal grant, and that the ferryman is bound always to keep such 
% a forry up and is liable) by indictment if ho neglect to do so. Loiton 

v. Gooden, L.R. 2 Eq. 131. ^ 

If the ferryman overloads Iho boat, and, for fcho safety of the iivos of the 
• passengers, it becomes nccossary to throw hoiuo of tho goods over, 

the ferryman will be liable to the ownors thoroof, but not if the 
necessity arose »from a storm no default being in the ferryman. 
Mouso’s case, 12 Co. G3. ® 

(4) Owners of sea-going merchantships. 

* Tho position of tho owners of sea-going morchantsbips was considered in 3 M. 

107 (110) in which it was hold that they wore common carriers, 
though uot as defined in Act IK of 1865. 26 B. 562 (670) = 4 Bom. 

L.R. 447. 0 

(6) Owners of a fleet of steam-ships plying periodically along the coasts of British 

India. * . „ ■ 

Tho defendants wore owners of a fleet of steamships plying periodically along 
tho coasts of British India, by which they undertook to convoy lor 

* * freight parcels of goods for all porsons indifferently from and to 

specified ports. They stipulated in their bills of lading that claims 
- for short delivery should be made at the port of Calcutta only, and 

within one month after delivery of any portion of the goods entered 
in tho bill of lading. 

Held that defendants wore common carriers, though not for tho purposes of 
the Indian Carriers Act, and that their character of carriers continued 
so,long as the goods remained in their hands and undelivered. 3 Mad. 

107. 

(6) Carriers hy ^‘"^Jommon carriers by the common law of England. 

Carriers y - sce 6 Ci 227 where it was hold or Foreign 8teamship 

n!mnanv was not a common carrier in the ordinary English sense. 

TIT f 1865 does not apply to common carriers by sea ; but as to the liability 
Act HI of 1865 d P Merchant Shipping Acte 17 and 18 

r»Tl S 16 w. «. s. «. u — . « 

_ . ( ,„ rlatfe proprietor— Bailee for hire-Negllgence-Omrs of proof. 

(7) 0arrler-D»k-“ wtt 8 p * ordinaty busineS8 o£ a proprietor of dak-carriage. 

A person carryi g . ^ ‘.common carrier” as that term is 

does not oome-within the term co 

• understood in the English law. Suob a person.is oouau « 
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i.—“ Common carrier ’’—(Concluded). / 

reasonable and ordinary care in respect of baggage entrusted to him, 
but is not responsible for any loss whioh may not ariscf from the 
negligence or default of himself or his servants, he not being a com- 
mon carrier bound to ensure the safe conveyance of the baggage 
against all risk save the act of God or the Quoen’s enemies. He is to 
be regarded as a bailee for hire, and the fact that he does not deliver the 
baggage at the end of the journey should be accepted as prima facie 
proof that the loss has been occasioned by negligence for which he is 
responsible, and. consequently the onus of proof lies on him that 
reasonable care was exercised by him. 2 N.W, 237. F 

(8) Railways dealt with in exceptional manner— Reason. 

The Railway Act of 1890 roduces the responsibility of carriers by railway to 
that of bailees under the Act of 1872. 18 Gal. 620 (628). G 

But then it declares that nothing in the common law of England, or^n the 
Carriers Act, 1865, shall effect the responsibility of carriers by rail- 
way. 18 Cal. 620 (628). H 

The reason for dealing with railways in this exceptional manner may perhaps 
be found in the circumstance that ‘railways in India are to a great 
extent in the hands of the Government, and it will bn remembered 
that the Government is excepted from the definition of a common 
carrier in the Act of 1865. 18 Cal. 620 (628). 1 

2 “ Government. 99 

[See the Proceedings of the Council, supra.'] 

(1) Indian Government— Post Master General. 

The Indian Xxovernment, like the Post Master General, is not responsible for 
loss or damage occurring to anything entrusted to the Post Office for 
conveyance. 1 M.H.C. 200. J 

A common carrier is by the law of England responsible for all losses, unless 
occasioned by the act of God or the Queen’s enemies ; but the Post 
Master General is under no such responsibility. 1 M.H.C. 200 (202). K 

(2) Carriers— Conveyance of goods by Government bullock train— Post Office Aot, 
XIY of 1866— Bailee for hire— Negligence— Condition. 

Goods conveyed by the Government bullock train are entrusted to the Post 
Office for conveyance within the meaning of Act XIV of 1866. In res- 
pect of the Government bullock bailee train, Government must be re- 
garded as an ordinary bailee for hire, and not hs a common carrier. 
As such bailee, apart from any special conditions limiting its liability, 
it is bound to take ordinary care of goods entrusted to it for convey- 
ance ; and if goods are stolen through the negligence of its servants, 
it is liable to make good the loss to the consignor. But it may, as may 
any other bailee for hire, limit its liability by conditions, provided those 
conditions are not repugnant to public policy or positive lkw. A con- 
dition that it will not be responsible for loss occasioned by the 
negligence of its servants is certainly not repugnant to positive law, 
nor a condition repugnant to public polioy. 8 N.W. 196. L 

J.— "Person. 99 

Definition of (< person.” 

See as to the , General Clauses Aot, X of 1897, 8* 3, Sub-8. 39. H 
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3- No common carrier i shall h„ ,• , , , 

liabfe f* 0r » n0t t0 be pr °! )0r ty delivered 'tor 'V'? 1<>88 * ° f M dama S® to 
liable for Toss Of cor- , J 1IV01C(J to hmi to bo carriml nvn^Ai * 

value ono hundrod rupees 3 and of d *!. m 

hundred rupees in contained in Hm a ,\ i , and ° f fcho dosoription 
value, unless deliver- crm 0 ^ to this Act, 4 unless thenar 

pressly declared 5 to sncb J rriei . “ ?T ed ,n tlmt bol ' alf - shall have ox- 
thereof. ‘ us a 8° llfc tho valuo G and description 


* (Notes), 

Principle embodied in English Carriers Act extended, 

Th0 ° ar 'sLtTto °n toTv‘“„d1 w ‘!";, pri " ciplc in the Korfbl, 

.• s 

articles enumerated m the Schedule must declare them, and then he 
Carrier may charge at a higher rate for the additional risk i„ 
. conformity w ,tB a scale to he publicly exhibited in his -£ ", 
business. Under the ordinary Law of Contract, the Carrier might 
relieve himself from liability by such a notice, but it wouTd be 
necessary to bring the notice home to the customer by evidence 
item the necessity of giving sucl, evidence, the Carrier will now bo 
relieved by this enactment. See Statement of Objects and Reasons. N 
I.— “Common carrier 
See notes undor S. 2, supra. 

2.—“ Loss. ** 

(1) LosBj scope of the expression. 

(a) The word “ loss,” includes loss caused by the criminal misappropriation of 

the parcel by a servant of the Carrier in charge thereof ID B 159 * 

" 5 M. 208 (212). * * ^ 

(b) The term “loss” is not to be limited to accidental Joss but would cover 

also cases where the loss was ocu cloned by the gross nogligence or 
criminal acts of tho Carriers’ servants, (Ibid.) p 

(c) A loss of season or market is within S. 1 of tho English Carriers Act, 1839 

(I Will. IV, c. 68) ( Cf . present section). Wilson v. L. & Y. Ry Co 9 
C. P. (N, S.) 632. ‘ " q 

(d) So also a loss through delivery to a wrong person by mistake. Moritt v 

N. E. By. Co., L. R. 1 Q.B.I). 302 (308). R 

(e) So also a temporary loss necessitating the replacing of articles by the 

• owner. Millen v. Brasch , L. R. 10 Q.B.D. 142. g 

(f) The loss ought to be a loss by the carrier and not a loss by the owner 

merely in consequence of the non-delivery of the articlo in due time. 
Hearn v. L. & S. & W. By, Co., 10 Ex. 793. 


(2) Delay from temporary loss. 

S. 1 of the English Carriers Act, 1830, protects the carrier from the conse- 
quences of delay in delivering the goods owing to a temporary lose. 
• * Wallace v. Dublin and Belfast Junction Ry. Co., I B. S. O. L. 841. 0 
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[ 8.8 


2.— 4i Loss "—{Concluded). / 

(8) Delay, where no lots. 

Hut not against delay in delivory, whore there is no loss of goods* * Hearn v. 

* L and S. W. By. Co.. 10 Ex. 703. V 

3,—" Exceeding In value one hundred rupees 

Section, scope of. 

This flection declares that, where the coat of valuable goods sent through 
earner exceeds Us. 100 jn value, the carrier cannot be held liable for 
loss of thorn unless tho sender had declared their naturo and value 
and paid higbor charges for the increased risk, the word “value” in 
tho section clearly meaning the price for which thoy would usually 
sell at the time in tho market. (In the Sadar Court of tho Provinco 
of Sind in atst Doc 1894). W 

M.B. — Boo notes under tho Schedule, infra. * 

4 ' Of the description — Act." 

(1) Articles within 8. 1 of the English Cartiers Act, 1830. 

(rt) Ivory, black, and iiRfito bracelets, shirt pins, common gilt rings, broo- 
ches, tortoiso shell purses, glass smelling bottles. « Bernstein v. 
Raxendle , 6 C.I3.N.8. 251 . X 

(b) Ivory fans. A. O. v. f tartly , 5 Russ. 173. Y 

(c) A chronometer, he Contour v. L. and S.W. Ry, Co., L.R. 1 Q.B. 541. Z 

{(i) Maps with thoir cases, W'yld v. Bickford, 8 M. and W. 443. A 

(o) Pictures with their framos, Henderson v. L. and N.R. Ry . Co., L.R. Ex. 


(/) Prints and coloured prints, Roys v. Vink, 8 C. and P. 361. C 

(p) A looking gjass, Owen v. Burnett , 3 C. and M. 353. D 

(h) Silk dresses, Flower v. S.K. Ry. Co., 10 L.T.N. S. 329. # E 

(i) Silk tights and hose, Hart v. llaxendle, G C.B. N.S. 251. F 

(/) Elastic silk webbing. Runt v. Midland Ry Co., 2 H. and C. 889. G 

(k) And possibly tho packing case, if it contained only articles within S. 1 of 

the English Carriers Act, 1830. Iradwin v. O.E. Ry, Co., L R. 3 
C.P. 308. ‘ H 

(2) Articles not within B. % of the English Carriers Act, 1830. 

{a) German silver Iujsoq boxes, Remote m v. Baxendalc, 3 C.B.N. 251. I . 

(6) A document in the form of a bill of exchange acceptod by the person to 
whom it was directed, but having no drawer, and found by tho 
jury to be of no value when delivered to the Carrier. Stoessiaer v 
S. E, Ry. Co., 3 E, and B. 549. j 

(r) Painted carpetdosignB. H’oodtMrd v. L. and N.W. Ry. Co.. 3 Ex. D. 
181. e g 

(d) The frame of a silk vestment not usually framed. Treadwin v Nelson 
6 O.P. 68. £ 

(«) A packing case containing some articles not within 8. 1 of the English 
Carriers Act. 1830. Treadwin v. G.E. By. Co., L.R. 3 C P. S0£ M 

(3) Articles which must be declared under the Indian Act. 

See Schedule, to this Act and to the Railways Act, 1890. * w 
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as 


^ 5 . — 41 Unless ... .declared*" 

(1) 8. 1, English Carrier' a Act, 1830, Will. IV, c. 687. 

According to this section contractors, coach propriotors, and carriers, hold, 
not liable for loss of certain goods above tho value of £ lfl, unloss 
delivered as such and increased charge accepted. 0 

(2) Formal notloe of nature of goods not necessary. 

A formal notice of the nature of the goods is not necessary, if it is in fact 
. brought to the nonce of tho Company what tho goods are, and their 
value is suffijiently stated tp enable the carrier to fix tho additional 
charge he is entitled to make. 18* W.R. 800 (En<j.). P 

(3) Declaration of value necessary. 

(n) Under this section the value and contents of articles exceeding Ra. 100 
sent through the common carrier should have been declared. Where 
this is not done, the common carrier is not responsible for tho loss of 
the goods. Secretary of State v. Dovula Bam, (1894) Sadar Court of 
Sind. Q 

(6) Under this section it is necessary that both the value and the contents of 
the parcel if over Rs. 100 in value should bo declared, before the 
common carrier can be held liable m respect thereof. Boo 19 B. 159. ft 

(4) Declaration of valuable goods, essentials of. 

(a) " Tho declaration must conic from the sender, and must bo so expressed 

as to be understood by the carrier as such, and as I think, understood 
aiso as the foundation of a contract.” Per Bytes, ./., in Bobinsan v. 
The South Western By. Co., 31 L.J. O.T\ 231 ; rated in 19 B. 165 (180). 8 

(b) “ Tho declaration must be made with the intention that it should so 

operate as to entitle the common carrier to charge the higher rate." 
Per Smith, J., in ( Ibid .) T 

(c) The conditions of this section are not fulfilled by tho sender meroly giving 

an account of the quantity and description of tho goods delivered for 
carriago, when required to do so hy the booking clerk. See 6 M. 208.U 

(d) Where a box containing 7 bars of silver valued at Rs. 4,296—10 — 9 had 

been delivered to a common carrier for carriago to a certain place, 
held, that to establish the liability of the common carrier in the case 
_ of oxceptod articles, the declaration required by this section must be 

made in such a manner us to intimate that the sender invites tho 
common carrier to underbake the special risk and is willing to pay the 
increased charge. (Ibid.) V 

(r) A person who sends or delivers the parcel containing any of tho valuable 
articles specified must take the first step by giving that information 
as to its contents to the carrier which he alone can give, and if he 
does not take that first step, he could not maintain an action, as S. 1, 
the English Carriers Act, 11 Geo. TV and l Will IV, c. 68, say9 that 
the carrier shall not he liable unless the declaration ia made. 

t * Buxendalc v. Hart , 6 Ex. 769, cited in 19 B. 165 (176). W 

(/) To write outside the package the nature of the contonts is not sufficient 
declaration. Owen v. Burnett , 2 C. A M. 353. X 

(5) Omission to deolare value and nature of goods, effect of. 

Where tho consignor, at the time of delivering valuable property to the com- 
mon carrier’s clerk, omitted to declare tho nature and value thereof as 
required by the section, tbe common carrier cannot be held to be 
* liable as bailees under tbe Indian Contract Act. 19 B. 165. Y 

28 — D 
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Act III of 1865 (the carriers act). 

6.—" Unless . . . . declared "—{Continued). / 

(6) Valuable article not declared— Liability— Protection. 

(а) Where the value of an article of the kind specified in the schedule has 

*• neither been deolarcd rior insured, a common carrier is not liabl6 for 

non delivery of the wuno. Sce9M. 310. Z 

(б) Tho protection from liability, conferred on th< j common carrier by this 

ftoction in cases in which the value of such property is not deolared and 
the higher charge paid, docs notecase on arrival of the paroel at the 
place of tho destination but extends to the period at whicK the con- 
signee take delivery. (Tbid.) A 

(7) Uninsured goods. 

Plaintiff presented a bale of silk at the Railway Station at A for transport by 
rail to M. He was requested by tho Railway Company to “ insure ” 
but declined to do so, engaging that tho goods should go at the owner’s 
risk. When the bale was delivered at M it was discovered tha^ the 
silk had boon abstracted and hemp substituted. Held , under tho cir- 
cumstances, that the Railway Company were protected by 8. 10, Act 
XVIIf of 1854 (<y. present section). % P.R. 1868. B. 

(8) Uninsured goods— Theft by Company's servants. 

Where pi until! delivered two parcels of shawjsto a Railway Company declar- 
ing the nature ol the contents of the parcels, but saying nothing 
about their value, and one of the parcels was not delivered to the 
plaintiff at his destination, md ho sued the defendants for its v^lue, 
alleging that they had been stolen, held that tho plaintiff was bound 
to declare the value of the shawls. The plaintiff could only bo excused 
from doing so by the defendants voluntarily or involuntarily leading 
him to believe that such a declaration was unnecessary, and ho was 
protected from loss without making it. 29 P.R. 1872. C 

(9) If value declared, carrier liable. 

iii) If the value and naturo of the articles is declared, the common law lia- 
bility of the carrier revives, whether ho demands an increased charge 
or not. A It tens v. (/. A Radway Co., 6 H. & N. 366. D 

(b) Prior to the carrier being made, liable, the value and nature of tho contents 
of a parcel must be declared. Hat t v. Buxcndale , 6 Ex. 769. E 

(r) The necessity of declaring the nature of the articles is not put an end to, by 
the fact that tho nature of tho articles aro obvious to conjecture or 
guess. Boys v. Pink, 8 C. & P. 361. p 

If a package consist.* partly of enumerated articles above Rs. 100 in valuo 

and partly of others, the liability for those latter continues though for • 
the want of a declaration there is no liability for the former. Nem - 
stein v. Baxendah\ 28 L. J. 265, C. P. q 

<10) Carrier* Act (III of 1868). 8*. S, 8 and 9-Through booking of goodo by stoam- 
•r and rall-Llabllity of Steamer Company for lou daring transmission by 
rail— Railway* Aot (IX of 1890), 8. 76. # 

Tho plaintiffs oomigned a parcel of sulk articles through the Indiff General 
8teom Navigation and Railway Company, Ld., for delivery at Khagra 
knowing that tho articles would. he earned in tho first instance by the 
defendant company, then by the Easteru Bengal State Railway and 
then by tho East India Railway Company. They did not declare the 
value of the articles which exceeded Rs. 100 nor disclose the contents 
of tho parcel. It was found that tho goods were lost after they have 
had been made over to the Eastern Bengal State Railway. • 
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I 5.— •• Unless — declared 9 ’ - (Concluded). 

Held — That the agreement was in substance with both the Steam Navigation 
# Company and the Railway Companies and the former oould not be held 
responsible for the loss. 11 O.W.N. 1076. See, also, 13 P.R. 1866. 

u In this viow I am supported by high authority in the Courts in England." 

In thecaso of Le Conteur v. The London and South Western Bail way 
Company , L.R. 1 Q H. 51 (1805). which foliowod the case of IHunci- 
nni v. The London and South Western hailway Company , 18 O.B. 
‘226 (1856), Cockburn. C.J.,*laid down the law as follows : — 

“Now it cannot bo disputod that the article in question was an article that 
came within tho provisions of the Carrier's Act. But it was said that 
the provisions of tho Act were not applicable to the case because the 
contract was ono to carry both by land mid by wator, the contract 
was not divisible ; and, therefore, although the articlo was lost on 
hand, that it was not within the terms of the Carriers Act. I think 
that that argument fails both on principle and on authority ; on autho- 
rity because the point was directly before the Court of Common Picas 
in the case of Pianciam v The London and South Western Railway 
Company, 18 (35$. ‘226 (IK56). in which tho Court expressed the strong- 
est opinion that the contract was divisible; and that so far as tho 
carriage by land was concerned, the Carriers Act would afford a pro- 
tection and defence to the Company in the event of tho terms of that 
Act not being compliod with, and I must say I cntiroly concur in the 
view so taken and expressed by tho Court. It would be a matter of 
most serious iuconvcnionce if companies established for the purpose 
of convoying goods by land, but having one of the termini of their 
Railway connected with wator communication, should bo prevented 
(as they would practically be) from affording the public the great 
accommodation which ansos from being able to send goods to the ul- 
timate place of destination, tho water carriage included without the 
necessity of separato contracts with separate Companies. If that 
accommodation were withdrawn from the public, as it might be, if, ho 
far as the land carriage is concornod companies were deprived of the 
protection tho Act of Parliament affords, it would be a matter of very 
serious inconvenience and damage to the public ; and I see no reason 
why that damage and inconvenience should bo inllictod upon the 
public, at the same time that loss would accrue to the Companies 
from not having the opportunity which they at present possess of 
making the entire contract. 1 see no reason why the contract should 
not be held to be divisible, and the carrier protected so far as the laud 
carriage is concerned by the Act of Parliament." 11 C.W.N. 1071 
(1074, 1075) *34 C. 419. Bee, also, 10 C.W.N. 1076. H & 1 

6 .— " Value." 

1 Value ” meaning and eeope of the term. 

(а) Tho term “ value" refers to the intrinsic value at the time the parcel wag 

# delivered to the railway. Stoessieyer v. S. E. By. Co. t 3 E. and B. 649. J 

(б) The word “ value " clearly moans market- valuo of tho articlea, the price 

for which they would usually sell at tho time in the market. (In the 

1 * Sadar Court of the Province of Sind, 31st Deo. 1894). K 
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6.—“ Value’ '—{Concluded), / 

(c) The words “ the value” mean that value at destination, and not at place 

of despatch which represents the proper measure of damages in the 
ovont of loss of the goods. ( Ibid .) L 

(d) Discount allowed by the seller to the particular purchaser or consignee 

cannot legally he deducted from the “ said value.” ( Ibid .) M 


For carrying such 
property, payment 
inay be required at 
rates fixed by car- 
rier 1 . 


4. I'lvury such currier may require payment for 
the rink undertaken in carrying property exceeding 
in value ono hundred rupees and of the description 
aforesaid, at such rate of chargo as ho may fix. 


Provided that, to entitle such carrier to payment at a rate highor than 
his ordinary rate of charge, lie shall have caused to bo 
exhibited in t.lio place where he carries on the business 
of receiving property to he carrie 1, notice of the highor rate 2 of charge 
required, printed or written in English and in the vernacular languago of 
the country wherein ho carries on such business. 


(Notes). 


/. “ For carrying — by carrier. ” 


(1) Loss of valuable articles — English and Indian laws similar. ' 

(a) Whore the servants of a carrier received a box containing gold and silver 

coins, and the person delivering the same declared their value and 
nature, he was not hound to tender, hut thccarrior, must demand, tho 
increased charge for insurance. Ill C.538 (dissented from in 19 B. 1G5)N 

(b) And if no such demand was made, the carrier wcfuld be liable for the loss 

of, or injury to, the goods, although the increased charge was not 
paid. (Ibid.) » 0 

(c) The words of tho English Act, 11 (loo. IV and 1 Win. IV, C. 68, S. 1, and 

the words in tho present socLion an* practically the same so far as this 
matter is eoncoruod. (Ibid, Great Northern liy. Co. v, Behrens, 7 
11 & N. 960. l\) P 


(2) Omission to demand extra charge for valuation. 

(а) Tho benefit of this section cannot be given to the carrier where they had 

received valuable goods attor declaration ol value without demanding 
an extra charge for insurance, and where the excess charge was not at 
all brought to the notice of the consignee, tho carrier will be liable for 
the loss of, or injury to, the goods, although the increased charge has 
not boeu paid. 19 C. 638 (541). Q 

(б) Whore a oatner receives goods of the description mentioned in 11 Geo. IV 

and l Wm. IV, Ch, 68, and the person delivering the same fyis declared 
their value and nature, he is not bound to tender, but the carrier must 
demand, tho increased charge mentioned in tho notice affixed in the 
office, warehouse, or receiving house, whether the goods are there 
delivered or to a servant sent to fetch them ; and if no such dcipand 
is nmdo, the carrier is liablo for the loss of or injury to, the goods, 
although the increased charge has noLbeen paid. The Great Northern 
By, Co, v. BehYnes, 7 H. & N. 950, cited in 19 C. 638. • R 
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t.—“ For carrying. ...by carrier "—(Concluded ) . 

(3) Waiver of declaration. 

# Therc m iy be a waiver of the ilool tmtion ; but tho inoro receipt of the gorvls by 
the carrier, the apparent value of which is beyond the sura Tor which 
a declaration is required is not such ; but if tho sender declares tho 
vilup he is not hound to tender tho increased rate, and if the ordinary 
charge only is nrule it is a waiver of tho right to tho higher rate and 
tho carrier will he liihlc for loss or damage. Behrens v. 0. N. liy. 
Co., 8 Jur. N.S Ml, 507 ; Story on B. 572. 8 

2 Notice of the higher rate . " 

Scope of section. 

By S. 4 the mere ised rates cannot be charged, unless a tariff of such rate i in 
stuck up in the office ; hut the sender should declare the value though 
• there is no such tarifi. (Ibul.) T 


5 In case of tho loss ur damage to property exceeding in value one 
'Hie person cntitl- hundred rupees and of tho description aforesaid, doli- 
ed to recover m vi'iod to such carrier to lie carried, when tho value and 
fosfni -i v a lifo rocn vc r description thereof shall have hoon doclarod and pay* 
money paid for its ment ali.dl have boon required in tnannor provided for 
L " rf by this Act, the person entitled to recover in roBpectof 

such loss or damage shall also he entitled to recover any money actually 
paid to such carrier in consideration of such risk as aforesaid. 


0. Tho liability of any common 1 for tho loss of or 


In respect of what 
property liability of 
carrier not limited or 
affected by public 
notice. Carriers, 
with certain excep- 
tions may limit 
liability by special 
'contract. 


damage to any property delivered to him to ho 
carriod, not being of the description containod in 
the Schedulo to this Vet , shall not ho doomed to ho 
limited or alTected by any public notice ; hut any such 
carrier, not being the owner of a railroad or tramroad 
constructed under tho provisions of Act XXII of 1803^°*^^ 1 °* 
(to provide for taking land for works of public utility 


to be constructed by private persona or Companies, 
and for rogulating tho construction and use of works on land so taken) 


may, by special contract, signed by the owner of such property so delivered 
as last aforesaid or by some person duly authorized in that behalf by such 
owner, limit his liability 2 in respect of tho samo. 


(Notes). 

, L— “Common carrier 

# Scc Notes under S. 2, supra. 


2.—“ May by special contract . . ..liability." 

(lj Reason for alterations made— Agent signing special oontract. 

When the Bill was last before tho Council the Hon’bluMr. Maine had described 
tho system. of the Bill, which wad that of the English law, as 
• follows .— 
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2,— u May by special contract. . ..liability (Continued). $ 

If the good for conveyance consisted of any of the articles enumerated in the 
schedule, that is, wore unusually valuable or unusually perishable such 

• as gold, jewels, paintings, engravingH, or title-deeds, the customer, 

when committing them to the carrier must give a apocial description 
of thoir character and the value otherwise fcho carrier would be 
relieved from liability. On tho other hand, the carrier was allowed to 
chargo an additional rate as insurance against tho augmented risk, 
in conformity with a scale of charges to bo publicly exposed in his 
placo of business. If, howover, tho goods were of an ordinary kind, 
noithcr unusually valuable nor unusually destructible, tho carrier would 
not ho allowed to acquit himself of his obligations moroly by putting 
up a tfiblo or board. 

Mr. Justice Levingc, however, had called the attention of the Select Committee 
to an evasion of the rule which was not uncommon in Englandamd 
had suggested that the carrier might perhaps cause tho coolio who 
brought the article for carriage to sign or put his mark to some paper 
ami that would constitute a special contract. Mr. Justice Lovingc, * 
had, therefore, suggested and the Select Committee had accepted the 
suggestion, that, when a special contract limiting tho liability of tho 
carrier was signod, tho agent signing should bo always an agent 
expressly authorized to bind tho customer. U 

[Sec Proceedings of the Council], • 

(2) Law prior to 1865. 

Before I8G5, there was Act XVIII of 1851 relating to Railway Companies, and, 
it may bo noticed that, the right of limiting tlioir liability by private 
contract even when such contract was reasonable was not given to 
them as in the case of English Railway Companies by tho corres- 
ponding English statute passod about tho same time, and tho com- 
panies were expressly made answerablo for tho gross negligence or 
misconduct of thoir servants 32 M. 94 (124). * Y 

(3) 8* 6 of the English Carriers Act. 1830 and tho present section. 

S. G of tho Act, liko S 6 of the Statute, doclar osthat common carriers may 
limit then* liability by contract with the important limitation that in 
tnc case of an agent of the owner of the goods ho must bo duly 
authorised in that behalf. (Ibid.) W 

This dovutiou from the English law was made to prevent common carriers from 
securing the signature of tho coolv to what may aftorwarda be pleaded 
as a contract against tho ownor. (Ibid.) X 

[N.B .—See also notes under S. 8, in/rn.] 

(4) Liability limited by ityMial contract-Ss. 6 and 8-EnglUh and Indian lav. 

When there is no express Iaw as to notices, the rule is, that a oomtbon carrier 
being ordinarily an insurer of the goods he cariies, may expressly 
limit his liability by giving notice that he will not be liable for cer- 
tain losses, or for certain valuable goods unless paid for at higher 
rates. Story on Bailments (549) 554. 

But it seems the better opinion, that ho cannot, by such notices, be allowedto 
limit his liability for loss by the wrongful conversion of the goods 
by himself or his servants, or for loss from gross negligence, that is, « 
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Act III of 1868 (the carriers act). 

2.— “May by special contract. . . . liability"— (Continued). 

from tho want of ordinary diligence or from defects in his vehicles, or 

# from a delivery to a wrong person. Story on Bailments, 549, 654, 

870, 571 (<i). # 

Now by 8- C of Act III of 1865, inland carriers in India cannot generally limit 
their liability by notices ; there must bo a special contract signed by 
the owner or his agent, except as to certain articles, as coin, notoa 
&c , enumerated in the Act and when these exceed Re. 100 in value, 
the sender must declare their value and the carrier may demand an 
increased rate of hire. See Collett on Torts. 

But by 8. 8, in every case and as to all articles, every such common carrier will 
be liable for loss or damage arising from the nogligeoco, or orimiual 
act of the carrier or of any of his agents or servants. (Ibid.) 

All actually, though oasually, employed in carrying are his servants, though 
they may be the regular servants of others and paid by them. Martin 
v, London <l‘c. By. Co. t 2 Kxch. 426. 

Tho English rule now is, that lie may thus limit by contract his liability for 
loss oven from gross negligence. 4 V. <£ O.S.N. Co. v. Shatul f 11 Jyr. 
N.S. 771. 

Bu^tlic sound noss of bht rule to this extent seems doubtful ; tho law was onco 
otherwise, and is an in America. Story on B. 5I9-« ; 2 Hilliard. 571-5 ; 
Addison, 395. 

• Such notices will otherwise be construod as to their torms like other contracts. 

The notice must be brought home to the knowledge of the consignor. 
Story on Bailments, 55H, OfiO. 

And the carrier is bound to the strict performance of his terms ; so that ho 
cannot sond the goods i>y a difleront conveyance, or in a different 
manner from that agreed upon or ho will bu liable for any loss ; he 
may be liable for Iohh from defective vehicles, unless the notice includes 
such loss. Id. (5G1) 562. 

• # The consignor, on the other hand, is hound duly to pack the goods ; and ho 

may not practice a fraud on the vigilance of the carrier, as by sending 
bank notes in a bag stulfed with hay, so as to give it a mean appear- 
ance. Id. (563) 665 ; Gibbon v. Paynton, 4 Burr. 2298. 

Where there is a notice limiting the liability as to valuable goods, or where 
tho goods are among those enumerated in Act HI of 1865, and exceed 
Rs. 100 in value, an omission to declare tho contents is an implied 
holding out that the goods are of the ordinary value ; tho sender must 
declare the value but otherwise the earner is bound to make the in- 
quiry. Story on Bailments, 569. 

But it would seem that though tho sender does not declare tho value as required 
by S. 3, yet, by 8. 8, a carrier would still bo liable for loss or damage, 
if arising from the negligenco or criminal apt of himself or servants, 
• but uot otherwise. Metcalfe v. London dc. t By. Co> % 27 L.J. 205 

* (333) C.P.; /far v. Baxendafe, 6 Exoh. 769. TIZ 

(6) Combined effect of Bs. 6 and 8 of the Act -Duties and liabilities of common 
oarrler governed by principles of English common law recognised in Carriers 
*Act. 

That the duties and liabilities of a common carrier are governed in India by the 
principles of Hnglish common law on that subject, however introduced, 
* * has been rdftognised by the Indian Legislature in the Garners 
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2.—' ‘May by special contract .... liability "-(Continued). 

Act, 1805, an Act framed on the lines of the English Carriers Act of 
1830 (11 George IV and 1 William IV, Ch. 68). His responsibility 
does not originate in contract, but is cast upon him by reason of his 
exercising this public employment for reward. His liability as an 
insurer is an incident of the contract between him and the owner, 
not inconsistent with the provisions of the Contract Act; and the law 
of carriers, partly written and partly unwritten, remained ^as before 
the Act, The combined^ effect of Ss. 6 and 8 of tho Act of 1865, is 
that, in respect of property not of the description contained in the 
schedule, common carriers may limit their liability by special con- 
tract, but not so as to get rid of liability for negligence. The Irraw- 
addy Flotilla Company v. Jhigioan Dan , 18 C. 620 (P.C.) - 18 1. A. 121. 
(Approving 10 O. 166 and dissentmq from 3 13. 100). A to D 

(6) Absence of special contract liability of Carrier. • 

In tho absence of a special contract, a carrier is liable for loss by the common 
law. 10 C. 166 (172) ; 10 C. 538. 

(7) Reasonable condition— Common carrier- Liability. 

A stipulation by persons carrying on extensive business as carriers that they 
should he apprised of claims mado on them for default on the part of 
their servants at a specified place and no other and within a time 
which will render inquiry likely to bo attomlod with some result is 
not unreasonable. 3 Mad. 107. 

Tho defendants wore owners of a fleet of steam ships plying periodically along 
tho coast of British India, by which they undertook to convey for 
froight parcels of goods for all persons indifferently from and to spe- 
cified ports. The) stipulated in their bills of lading that claims for 
short delivery should be made at tho port of Calcutta only, within 
one month after the delivery, of any portion of the goods entered in 
the hill of lading. 1 

Held, in a suit against defendants for compensation for value of goods short 
delivered, that this was not an unreasonable stipulation, and that a 
claim made, on agents of the defendants, who were authorized only to 
retain tho goods, receive and freight, and give delivery, was not a 
sufficient compliance with tho condition. 3 Mad. 107. F&G 

(8) Bill of lading— Stipulation relieving shipowners from liability as Boon as goods 
free of ship's tackle, and before delivery, if enforceable— L osb of goods after 
delivery to landing agent but before delivery to consignee. 

Where tho bill of lading provided that “ in all cases and under all circums- 
tances the liability of tho ship-owners shall absolutely cease when the 
goods are free of the ship’s tackle, and thereupon tho goods shall be 
at the n&k for all purposes and in every respect of the shipper or con- 
signee/* and tho goods wero delivered overside into lighteA £nd taken 
to the wharf and kept by a " lauding agent,” and then disposed of 
without the production of a bill of lading or a delivery order in fraud 
of tho persons entitled. 

Held — That there was no reason why the clause providing for cessor of liah ; li- 
ty of tho ship-owner on tho goods being free of the ship’s tackle 
should not be hold operative and effectual although they might have 
been lost before delivery to the persons ^titled. The stipulation was 
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2.— “May by special contract.. . . liability "—{Continued). 

ono which the parin'* wcio perfectly free to make, unembarrassed by 
any implied condition or any original underlying obligating such m 
exists when a ship-owner seeks to relieve himself of liability to tho 
shipper in ease his vessol should be found to have been unsca worthy. 
13 C. W. N. 733. H 

Scniblc . — They are intermediaries owing duty to both parties— agents of the 
. ship-owners as long as the contract of affreightment remains unex- 

hausted, agents for tho consignees as soon as the bill of lading is 
produced with delivery order endorsed, (Ibid.) 1 

(*J) Ibid— Construction— River Navigation in India— Difficulties or casualties of 
navigation. 

Plaintiff sued to recover the value of cert.im hi <lo> which were lost ill defend- 
ant's flat. The bill of 1 tiling contained, among other exceptions, the 
words "difficulties or casualties of navigation and all and overy danger 
and accident of the river and navigation whatsoever." In evidence 
it was proved that the ll it was destroyed hv some projection embed- 
ded in the river. Held that the casualty was comprised among tho ex- 
ceptions in tlyi lull of lading, and further that, having regard to the 
dangerous navigation of Indian rivers, partim entering into contracts 
of a similar nature should protect themselves by insurance l Ind. 
Jur. O. S. 125 ; 1 H>de 233. J 

• 

(10) Carriers— Foreign carriers— Applicability of law lex loco contractus— Com- 
mon law of England -Contract protecting carriers from liability - Legality. 

floods were carried on the defendants' ship from Calcutta to Madras under a 
bill of lading w hich emit mm d a clause that the defendant company was 
not answerable for an v fault or negligence whatsoever of tho Captain 
of the ship, nor of pilots, seamen, or other por.vms on board it« vessel 
in whatever capacity. On arrival at Madras the goods wero delivered 
by tho defendants’ servants in rain, and part of them were damaged by 
wot. The plaintiff claimed damages from the defendants for negli- 
gence and misfeasance in delivering the goods bo damaged. 

Held , that the contract, having been made at Calcutta, whatever tho nation- 
ality of the defendants or their ship was, the law applicable to tbom 
was tho lex loci contractus. The lex loci was tho law of England, 
and tho English law as to common earners applied to them. Under 
the English law applicable to common carriors, the common carrier 
might enter into any contract so as to protect himself, but it could 
be done only by clear, definite and unambiguous words. Tho acta 
of the defendants’ servants in delivering the goods in rain instead 
of delaying delivery until the weather was fine, amounted only to 
negligence ar.d not to deliberate misfeasance, and, consequently, tho 
defendants were protected from liability by the provisions contained 
in the bill of lading. 26 M. 400. K 

(11) 8a. 6, 8— Carriers Act, 1865— Loss by accident -Negligence. 

Where a flat belonging to tho defendants, Carrying goods belonging to the 
# plaintiff, undor conditions printed on the back of a forwarding note 

signed by the plaintiff, one of which stating that they were not to be 
held liable lor accidents and for negligence was lost by coming into 
contact witj^aanag in the bed of a certain river, the existence of which 

!9-E 
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2.~ u May by special contract — liability "—(Concluded). 

snag, could not have been ascertained by any precautions on the part 
of the defendants, held (a) that the loss was not due to the negligence 
of the defendants, ( b ) that the forwarding note was a special contract 
within the meaning of the Carriors Act, (c) that the clause affording 
protection to the defendant from negligence was bad as being in con- 
Iravcntion of the Carriers Act. 17 C. 39. L 

(12) Liability of, for negligence and damage to goods— Bill of lading— Provisions 
as to exemption from liability, effect of. 

The goods (rice bags) belonging to the plaintiff were shipped in a steamer 
belonging to tho defendant company for delivery to the plaintiff’s 
agent at another port, and. on arrival at that port, wore placed by 
the Company on tho foreshore, where, however, they wero destroyed 
under the orders of the Municipal authorities, on the ground r *hat 
they had bocomo damaged by rain and unfit for consumption. Tho 
condition in tho Bill of lading ran thus : — “In all casos and under 
all circumstances, tho Iiabi!ity*of tho Company shall absolutely cease, 
when the goods are free of ship’* tackle, and, thereupon, the goods 
shall bo, for all purposes aud in overy, respect, at the risk of the shippor 
and consignee.” In a suit by the plaintiff for recovery of tho value of 
tho rice so damaged, luld — per Subramania Aiyar, J . — The Com- 
pany, iu landing the goods without precautions to prevent damago to 
them, failed to take the same care of the plaintiff’s goods as a prudent 
person would, in similar circumstances, have taken of likegoods of his 
own, and the damago was, Ihcreforo, the result of the company’s ncgli- 
gonee. Tho condition in tho Bill of lading puts an ond to the Com- 
pany’s liability as carriers, when the goods leave tho ship’s tackle, 
hut constitutes their subsequent possession, until delivery, as that of 
bailee. For, if it wore otherwise, tho Bill of lading might be con- 
strued so as to oxompt the Company even from wilful misooiiduct on 
the part of the Company’s servants. [10 Q. B. 250, F ; 20 L. T. 704, 
Cons; 22 B. 181, 11.] 30 M. 79 = 10 M.L.J. 573 - l M.L.T. 367. M 

Ter Miller , J. (contra) -The Company are amply protected, against all re- 
sponsibility, by tho tortus of the Bill of lading and are, therefore, not 
liable for damages. The general exception of negligence will apply to 
all stagos of the transaction covered hy tho contract, and is not re- 
stricted to that stage during which the goods are actualy in the ship. 
[13 B. 571, 10 C. 4 86, Compd.] (Ibid.) N 

But if there is a spocial clauso dealing with a particular state of tho transac- 
tion, that must be appliod, to the exclusion of the general exception. 
[22 B. 184, Compd.] {Ibid.) O 

It has been frequently held that an exception against negligence is valid if 
clearly expressed. [10 C. 4S9, 13 B. 571, FJ 1 M.L.T. 387 = 16 M. 
L.J. 573 = 30 M. 79. r P 

(13) Agreement with Jute Company. 

A Jute Company shipped somo jute by a Steamer Company and agreed *' to 
hold the Steamer Company harmless and indemnified from .and 
against all claims which can be insured against 
Held, that the agreement did uot extend to loss arising from negligence or 
* criminal acts of the Steamer Compan^fc servants. 9 Ind. Cas. 364. Q 
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Liability of owner 
of railroad or tram- 
road constru c t e d 
under Act XXII of 
1863, not limited by 
special contract, in 
what caso owner of 
railroad o& tramroad 
auswerable for loss 
or damage. 


7. The liability of the owner of any railroad or tramroad constructed 
under the provisions of the said Aot XXII of 1863, for 
the loss of or damage to any property delivered to him 
to be carried, not boing of the description contained in 
the schedule to this Act, shall not bo deemed to be 
limited or affected by any speoial contract ; but the 
owner of such railroad or tramroad shall bo liable for 
the loss of or damage to property delivered to him to be 
carried only when such loss or damage shall have been 

caused by negligence or a criminal act on his part or on that of his agents 
or servants. 

(Notes.) 

(1) Legislative changes. 

9. 7 (so far as it relates to railways) him been repealed by tho Indian Railways 
Act, 1890 (9 of 1890), Ch. VII, S. 12, deal. Acts, Vol. IV. R 

^2) Nature of the section. 

13y S. 7 owners of railroads mid tramroads (unlike other inland carriers) are 
not allowed to ^mit their liability as to articles nob enumerated by 
• any special contract ; but, on the other hand, they are liable for Iors 
or damage only when it shall have boon caused by nogligonco ; or by 
a criminal act on their part or on that of their agents or HervantB. 

* (See Section). 8 

8. Notwithstanding anything hereinbefore contained, every common 
carrier 1 shall ho liable to the ownor for loss of or 
damage ‘ 2 to any property delivered to such carrier to 
\ib carried where such loss or damage shall have arisen 
from the negligence 3 or criminal act of the carrier or 

• • any of his agents or servants. 

(Notes.) 

General. 

U) S. 8, Act III of 1868 and 8. 8 of the English Carriers Act compared— Steamship 
Companies— English and Indian Law. 

Sec. 8 (Cap. €8) of XI Geo. Sec. 8 of act III of 1805. 

IV & WILL IV. J Notwithstanding anything hereinbefore 

1 Provided also, and be it further enacted, ! contained, every common carrier Khali be 
that nothing in this Act shall be deemed j liable to the owner for loss of or damage 
to protect any Mail contractor, Stage Coach ! to any property delivered to such carrier 
Proprietor, or other common carrier for ! to be carried, where such loss or damage 
Hire from liability to answer for Loss or { shall have arisen from the negligence or 


Common carrier 
liable for loss or 
damage causod by 
neglect or fraud of 
himself or his agent. 


Injury to ang goods or Articles whatsoever 
arising froJh the felonious Acts of any Coach* 
man, Guard, Book-keeper, Porter, or other j 
servant in his or their Employ, nor to ! 
protect any such Coachman, Guard, Book- j 
keeptr, or other servant from liability for ! 
any loss or injury occasioned by his or! 
their own personal neglect or zdisconducl. j 


criminal act of the carrier or Any of his 
agents or servants. 


[32 M. 94 (124, 
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Aot III of 1865 (the carriers act). 

General— (Continued), 

“It is difficult for any one to read these two sections without comipg to the 
• conclusion that it is an emphatic repudiation by the legislature of 

the doctrine of English law that a common carrier may exempt 
himself from liability for the negligence of his agents or servants.” 
Per Sankarnn Nair , J. 3*2 M. 95 (1‘25). T 

“ If wo follow the process of reasoning adopted by the English Judges and 
apply to the steamship companies the rules of law declared 'applicable 
to inland common carriers, there is no reason why this principle 
embodied in Act ttl of 1805, S. 8, should not be applied to them as 
a rule of justice and equity.” (Ibid.) U 

“It is impossible to hold that the law of common carriers in this respect is the 
same in India as in England.” (Ibid.) Y 

“ Wlion the Madras Government suggested that tho railway companies in India 
might bo allowed tho same liberty as m England to enter into reason- 
able contracts, it was the opinion of Story quoted above and tho 
American law that was cxpressl) relied upon by Sir Henry Maine for 
not following the English law.” (Ibid.) W 

“ The rule of English common law adopted in [ndia before 1865 was, as stated 
by tho Chief Justice and Hitter J.j (in IOC. 166), the„rule which 
impOROSupon tho common carrier the liability of an insurer.” (Tbid.)X 
“ There is nothing to show that the right of exemption by contract was evor 
recognised.” (Ibid.) ■ Y 

“ It was the attempt of the common carriers to do so that led to this legislation. 

Is there any roason why in tho absence of any legislation a different 
rule should he applied to carriers by sea m deviation of the course 
followed by the English Judges.” (Ibid.) Z 

“ If we adopt tho conclusion of Brett, J. — Liver Alkali Company \. Johnson , 
(Ij.R. 9 EX. 338) and Nuqent v. Smith , (l C.P.D. 19 and 423) that the 
law relating to the shipowners who carry goods for hire whether by 
inland navigation or abroad is based upon a custom, which he traces 
to Homan law, b) which no insurer’s liability attached to carriers by 
land, then we may possibly bo justified in treating such carriers on a 
different footing.” (Ibid.) A 

“ But this viow has been strongly dissented from by Cookburn, C.J., in the Court 
of Appeal in Nuqent v. Smith (1 C.P.D. 19 and 428) and is not now 
accepted. On the other hand it is now settled beyond doubt that the 
liability of a shipowner is the same as that of a common carrier.” 
32 M, 95 (126). B 

“ I am, therefore, of opinion that tho English common law that has been accept- 
ed in India is the law as declared by Story and Lord Blackburn which 
is based on grounds of public policy applicable alike to England and 
India ; ^that its further development as to exemption by coutract due 
to the Carriers Act of 1830 for loss due to negligence ,has not been 
accepted in India, but, on tho other hand, has been declared inappli- 
cable, it ought to be followed as a rule of justice, equity and good 
conscience in casos similar to those dealt with by the legislature in the 
absence of any circumstances to tho contrary, the principles embodied 
in Act III of 1865 ought to be followed. I am furthor of opinion that 
a rule of English common law ought not to bo followed when it is 
opposed to tho priueiples followed and acted upon by the Indian 
legislature.' * (Ibid.) " C 
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General— {Contin ued ) . 

“ The question hero is whether the contract exempting a shipowner from the 
consequences of the negligence of himself or his servants in noj; taking 
reasonable care or the rare referred to in S. 151 of the Indian Contract 
Act is opposed to public policy and is therefore void. See S. 23, Indian 
Contract Act.” Per Snnharan Nair, J. 32 M. 01 (120). D 

“I have already pointed out that 1 can see no consideration for this Btipu- 

• latiou.” {Ibid.) E 

" It ha? been held to be unreasonable in the case of railway companies (Peek 
v. Ninth Staffordshire Rail tray Company, 10 H.L.O. 473) and in 
Carvei's book it is admitted tli.it the contract need not be reasonable,” 
(Uni.) F 

" If the obligation is imposed upon a common carrier for tho benefit of the 
public, he cannot claim exemption by virtue of an unreasonable stipu- 
lation.” (loid.) 0 

“ The reason why a common carrier is bound to receive goods tendered and 
the great responsibility of an insurer is imposed upon him is that 
necessity compels the owners of goods to trust him. This liability is 
• imposed upon him in tho words of Lord Mansfield ‘t«> prevent litiga- 
tion, collusion and tho necessity of going into circumstances impossi- 
ble to bo unravelled ' ” (Ibid.) H 

"As Best, C.J., puts it in Ruloy v. Horne (5 Bing. Rep. 217 (220)) “ When 
goods are delivered to a carrier, they aro usually no longer under tho 

eyo of the owner If the) should be lost or injured by the grosFCst 

neghgcnco of tho earner or his servants, or stolen by them, the owner 
would be unable to prove either of the*c causes of loss ; his witncsBCB 
must hfl the carrier’s servants, and they, knowing that they could not 
be contradicted, would excuse their masters and themselves.” 32 M. 

. 95 (127). I 

“ Kor tho above reasons it is essential that common carriers must in India 
also be subject to tho English common liability and tho Privy 
Council havo now placed the matter beyond dispute.” (Ibid.) J 

“ Whore the obligation is imposed he cannot get rid of that obligation by 
agreement, if it iH not reasonable. (Ibid.) K 

“ Tho Act III of 1805 has declared that the common carriers governed by that 
Act should not be allowed to claim exemption for negligence by con- 
tract and so far as they are concerned any such provision would be 
illegal.” (Ibid,) L 

“ jf the English law applies a shipowner may get the signature of a cooly who 
brings the goods, to any document which will be treated as binding 
% on the cargo-owner, and this, in express terms, is prohibited by Act 

• III of 1865.” (Ibid.) M 

"The reasons given by Lord Ilolt Mansfield and Abbot, C.J., are, it appears 
to mo, conclusive to Show that it is against policy to allow a claim 
for exemption as tho one now put forward.” (Ibid.) N 

11 There is practically no freedom of choice, and tho persons when entrusting 
shipowners with their property are obliged to accept any condition that 
* may be imposed upon them by the steamship companies.” (Ibid.) 0 
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General— (Concluded), 

11 The cargo-owners have no control over the servants, and it is only^ighfc that 
the master and not the cargo-owner should suffer for the misuse of 
his powers by the sorvant as he has armod him with those powers.” 
(Ifrid.) P 

“ The law which requiros care and diligence on the part of a carrier will, 
otherwise, be illusory in the case of steamship companies &b everything 
is loft to the servants.” (Ibid.) • Q 

‘‘ Thero will bo a tendency to lax supervision over the servants, and to make 
thoir selection dependant more upon cheapness than on efficiency.” 
32 M. 95(128). R 

" Nothing ie more easy than for the carriers to call their servants as witnesses 
and to prove prima facie that the goods were protected in the usual 
way. It would then bo impossible for tho plaintiff to bring negligence 
or criminality homo to tho carriers although tho goods may not be 
forthcoming and no explanation given how the loss occurred.” (Ibid.) S 

1 am quite alive to the fact that, if possible, wo ought to follow the English 
law in this respect. ** (Ibid.) # T 

• 

(2) Construction of ambiguous expressions. 

Ambiguous expressions employed by a company for tho purpose of limiting 
their common law liability have to be construed against the company. 
30 M. 79(83). U 

A common carrior may protect himself from liability for deliberate acts of 
mischief of his servants if tho words are clear and unambiguous. 28 
M. 400. Y 

It lias boen the polity of the English Courts in dealing with exemption clauses 
to rccogniso the distinction between tho msurauco risks and the 
carrying risks of a common carrier and to construo then! as, not 
extending to carrying risks in tho absonce of clear words to that effect. 
In India where there is a statutory prohibition against exempting a 
carrier from loss arising from negligonco or criminal acts, thero is 
perhaps au even stronger reason for adopting this canon of construc- 
tion at any rate, within the limits implied by this prohibition. 15 
C.W.N, 226; Price v. Union Lighterage Co,, L.R. (1903) 1 K.B. 760 
and on appeal L.R. (1904) 1 K.B. 412 ; James Nelson and Sons , Ld . 
v. Nelson Line (Liverpool) Ld,, L.R. (1907) 1 K.B. 769. W 

Tho above rule is not limited in its application to bills of lading. O.W.N. 

226. X 

(3) Railway Company not affected. 

S. 8 does not affect the responsibility of a Railway Company. 17 <M. 446, Y 

A plaintiff who has transgressed tho provisions of 8. 10 of Aot 18 of 1864, 
is not entitled to a decree oven though the defendant's servants havo 
been guilty as carriers, of negligence or criminal aots within the 
meaning of 8. 8 of Act III of 1866. (1879) Select Case Part X, No. 3ft. Z 

i.— “Common Carrier." 

See Notes under S. 2, supra. 
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/ Act III of 1868 (the carriers act). 

2. — “Loss or damage*" 

* Sco Notes under S. 3, supra . 

(1) Lobb — Meaning of. • 

Loss in the Act means so that tho things cannot ho found not loss from delay 
in dolivery. Horiie v. London d l c. Ry. Co., 10 Nxch. 801. A 

The word loss ” applies to a caso wbero ths loss is caused by tho criminal act 
of the servants of a carrier. 5 M. *208 (a 12). B 

(2) Damage for breach of contract to carry goods— Notice. 

(a) Tbo damages recoverable for broach of contract to carry goods, must bo 
such as may bo reasonably supposed to have been in the contompla- 
tion of the parties at the time they made tho contract as tho probable 
result of the breach of it. Horne v. Midland lit/. Co., L. R. 8 C. 
P. 131 (137). C 

^ (6) Notice, that if tbo goods do not arrive in tune they will bo thrown upon 

owner’s hands, is not such a notice of a lucrative contract by tho 
m owner a* to cnahlo him to recover Ins loss upon the contract. Home 

v. Midland Ry. Co., 8 C.P. 731. D 

(3) When special damage can be recovered. 

Whore tho object for whicli the goods arc forwarded is expressly brought to 
tho notice of the carrier or can reasonably be inferred by it, it is 

• liable for damagos naturally resulting from failure of tho object. 

Simpson v. L and N. W. Ry. Co., l'Q.B.L). 274. E 

(4) Special damage when not recoverable. 

(a) Where goods are to be applied to a particular ohjoet not known to the 

carrier, damagos which have arisen from failuro of the object cannot 
be recoflored. Hadley v. Buxcndale, 9 Kx. 341. F 

(b) Where tho carrier undertakes to carry goods in waggons of a certain kind and 

tho consignor docs nob dclivor the goods to tbo Company because the 

* waggons arc not provided, but sells them on tho spot, ho cannot 
recover the difference between the price at the place where they were 
sold and the place to which they were to have been carried, there 

^ being nothing to show that iho goods might not havo been sent on by 

other means. Irvine v. Midland and (H. W. Ry. (2r.) Co., 6 L.R. 
Ir. 55. D 

(5) Loss of contract. 

Nor can the owner rccovor damages ho suffers, by reason of the failure of a con- 
tract with a third person to whom he had sold his goods. Horne v. 
Midland Ry. Co., L.R. 8 C.P. 131. H 

(5) Hotel expenses. 

Nor , in waiting for tho goods. Woodyer v. Q.W '. Ry, Co., L.R. 2 C.P. 3X8.1 

(6) PersoAl expenses. 

But he is entitled to his— in inquiring for the goods. Hales v. L. and N. W. 
Ry. Co., 4 13 And S. GG. J 

(7) Action for loss of goods— Damages. 

(a) In an action for tho loss of goods, the damages are, as a rule, the market 
value at the tfme and place where they ought to have been delivered. 
• * See Browne on the Law of Railway Companies, p. 301. K 
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2.— “Loss or damage "—{Concluded). 

( b ) If there is no market value, the price at the place of manufacture must be 

• taken as the measure together with the cost of carriage and a reason- 

able sum for imported profit, 0’ Hanlon v. Gt. W. By. Co., 34 L.J- 
Q.B. 154. & 

(c) If this test does not apply, the value must be taken to be the price at which 

tho owner has actually sold them under a contract. See France v. 
Gandal, L.K. 6 Q.B. 199. # M 

(d) Or the price at which the best substitute for the goods could bo supplied. 

Ihnde v. Liddell , L.R. 10 Q.B. 205 N 

(c) It appear* not to be clearly settled whether, where there has been delay in 
delivery, and the market prico has fallen in the interval between the 
timo when the goods ought to have been delivered and tho time when 
they aro delivered, tho difference in price can bo recovered.#. Tho 
Parana, 1 P.D. 452. 0 

(f) Fn the case of land carriage, the authorities appear to show that damages for 
depreciation of market price can he recovered. Wilson v. Lancashire 
and Yorkshire Iiy. Co ., 9 O.B.N. S. G3. P 

4 

3. — 44 Negligence — agents or servants . 99 * 

[Soo notes under General, sitprrt.J 

(1) Negligence. 

(а) In Blythu. The Burminglum Water-works Company, (1856) 11 Exch. 781, 

Baron Alderson says : — “ Nogligcnce is the omission to do something 
which a reasonable man, guided upon tho^o considerations which ordi- 
narily regulato the conduct of human affairs, would do or doing some- 
thing wl*jeh a prudent and reasonable man*would not do. Tho defend- 
ants might have been liable for ncgligenco if unintentionally they 
omitted to do that which a reasonable person would have dpno or did 
that which a porson taking reasonable precaution would not have 
done.” 13 Bom. L.R. 317 (3-18). 12 Bom. L.R. 73 (84). Q 

(б) " Negligence will not be a ground of legal liability unless tho party whose 

conduct is in question is already in a situation that brings him undor 
the duty of taking care.” 12 Bom. L.R. 73 (84). R 

(c) “The definition of negligence is the absonce of care according to tho cir- 

cumstances.” Per Willes , ,1., Vaughan v. TaffVale By.Co., 5 H. and 
N. 679 (687). ' g 

(d) 44 Tho confusion seems to have arisen in using tho word 4 negligence ' as 

if it were an affirmative word, whereas, in truth, it is a negative 
word ; it is tho absence of such care, skill and diligence as it was the 
duty • of the person to bring to tho performance of the work which 
he is said not to have performed.” Per Willes J., in •Grill v. Gen., 
Iron-Screw Colliery Co., L.R. 1 O.P. GOO. * T 

(e) Negligonce depends on the circumstances of each case. Ford v. L . and 

S. W. By. Co., 2 F and F 730 (732). U 

(/) Negligence is a question of mixed law and fact. Met. By. Co. v. Jackson., 
L.R. 3 App. Cas. 103. Y 

{<j) “It is not, in many cases, practicable completely to sever the law from the 
facts. 1 * (Ibid). * *W 
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Act III of 1868 (the carriers act). 

3 “Negligence. . . . agents or servants “-{Continued). 

(k) “The Judge has to say whether any facts have boen established by evi- 
** donee from which negligence may bo reasonably inferred ; th^ jurors 
have to say whether, from those facts when submitted to them, 
nogligonce ought to be inferred.” Per Lord Cairns in (Ibid.). X 

(i) “ Badley v. The London ami North Western Railway Company , 1 A.P. 764 
(1876), where Lord Penzance in delivering the judgment of the House 
. of Lords lays down certain propositions of law whioh, he says, cannot 
be questioned. “ 

“The first proposition is that the plaintiff i>i an action for negligence caunot 
succeed, if it is found by the Jury that he has himself been guilty of 
any negligence or want of ordinary care which contributed to cause 
tho accident. And as a qualification to this proposition the next 
proposition laid down is, that although tho plaintiff may have been 
guilty of negligence and although that ncgligonco may in fact have 
contributed to tho accident, yet if the defendant could in tho rosult 
by the exorcise of ordinary caro and diligence have avoided tho 
mischiof which happened, tho plaintiff's negligonco will not oxcuse 
him.” 13 Bom.L.R. 317 (348). Y 

(i) \]fakelin v. The London and South Western Railway Company, (1866) App. 

Cas. 4 L , where Lord Watson, in tho course of his judgment lays down 
the law of negligence in the following words : 

“It appears to me that in all such cases the liability of tho dofondant company 
must rest upon these facts. In tho first place, that there was somo 
negligent act or omission on the part of tho Company or thoir servant 
which materially contributed to the injury or death complained of, 
and in the next placo that there was no contributory nogligcnco on 
the par# of the injured or deceased person. But it does not, in my 
opinion, necessarily follow that tho whole burden of proof is cast 
upon the plaintiff. That it lies with tho plaintiff to prove tho first 
of these propositions, docs not admit of dispute. Tho mere allegation 
or proof that the Company were guilty of negligence is altogether 
irrelovent. They might be guilty of many negligent acts or omissions 
which might possibly have occasioned an injury to somebody but bad 
no connection whatever with the injury for which redross is sought 
and therefore tho plaintiff must allege and prove not merely that 
they were negligent hut that the negligence caused or materially 
contributed to his injury.” (Ibid.) Z 

(2) Gross negligence. 

The carrier is protected by S. 1 of the English Carriers Act, 1830, even if there 
is — Hinton v. Dibdin , 2 Q.B. 64G. k 

Story dofioes “ gross negligence ” to be the want of suphcarc as a prudent man 
would tako of his own property (S. 11). Best, J., in j Batson v. Donovan 
(4 B. & A. 30) and Dallas, C.J., in Duff v. Budd (3 B. & E., 182) givo 
a Bimilar definition, or in other words, tho degree of oaro is similar 
to, if not the same as, that required to be taken by a bailee by 8. 161 
of the Indian Contract Act. 32 M. 96 (123). B 

(3) Negligence— Liability for injury. 

A carrier is liable for injury sustained to goods committed to his care, if he 
• * has beon guilty of gross negligence. Bourke 0.8. 39, C — E 

30 — F 
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Act III of 1868 (tub carriers act). 

3. - ~ *' * Negligence agents or servants ' '— ( Continued ) . 

(4) Negligent conduct of servants of carrier. 

# Wliero, for want of bestowing due care, loss results, it is immaterial whether 
the ncgligenco be imputable personally to the btilco or to his servants 
or agents. Per Lord Campbell in Dansey v. Richardson , 3 E. and B., 
144 (1GG). F 

(5) Degree of care required. 

Tho is not that which tho •bailee as a fact exercises over his own goods 

similarly situated with goods bailed to him See 11 M. 459 (466). G 

DKG It 1C JS OF UAHK It KQUIH1CD BY A CARRIER. 

(а) As to see ‘26 0 . 398 (P.C.)-‘26 l.A. l-=3 O.W.N. 145. Seo, also, 22 

A. 361 ; 9 A. 398 ; 17 B. 723. H 

(б) On the appellants failing to account for tho loss of a largo amount ofccoal 

entrusted to thorn, hold, that they were liable. 22 M. 524. I 

(<•) (i) “The Court has, in dealing with eases under S. 151, Contract Act, to 
determine what a man of ordinary prudence would havo done witli 
his own goods under the circumstances.” See Indian Contract Act, 
by Cunningham and Shepherd, 8tU*Kd. f p. 338. f 

(ii) “It must, therefore take into consideration, the state of society, the 
ways of life, and danger peculiar to the times, as woll as tho apparent 
naturoof the subject of the bailment, and the degree of care which it 
scorns to require.” (Ibid.) 

(6) Ship-owner not taking precautions— Liability. 

A ship-owner not taking precautions to put down a fire in tho ship is guilty of 
negligence. * 3 li. 120 ; *26 C. 398 (P.C.) ; 15 C.W.N. 226. J 

(7) BUI of lading— Declaration of value and nature of contents. 

A was the consignee and holder of a bill of lading signed by B at Bombay, as 
master of tho steam- vessel John Bright, for the safe carriage and 
delivory of a box addressed to A, which in fact contained diamonds of 
tho value of Ks. 11,670, threo rubies, and throe emeralds, in all of tho 
valuoof Es. 15,940. On the face of tho bill of lading is issued subject 
to tho following conditions. “ Ono condition was that a written 
declaration of tho contents and valuo of the goods is required by the 
owner, and must be delivered by the shipper to the owner’s agents 
with the bills of lading. A wrong description of contents or false 
declaration of valuo shall release tho owner from all responsibility in 
caso of loss, otc. and the goods shall be charged double freight on the 
roal value, which freight shall be paid previous to delivery.” The 
declaration in this case was contained in the following letter from the 
shipper to the agent of tho shipowner : — “Dear Sir, — Be good enough 
to give me an order for a small box containing diamonds the value 
of about Es, 14,000. to be shipped on board the steamer John Bright 
for Calcutta. Yours, otc." The box was lost by the negligence of 
B or his servants. In a suit by A to recover ” tho value of the goods, 
vis. * Es. 14,000,” — Held that all the shipowner was entitled to- was 
that tho shipper should mako a declaration of what bona fide he 
believed to be the value. Tbe declaration as to contents was not 
vitiated by the omission to enumerate all the different species 61 
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articles contained in the box. Upon tbo evidence, the declaration 

• as to the value and nature of the contents was bona fide ; therefore A 

was entitled to recover the value of the diamonds lost. 2 lad. Jur. 
N. S. 305. , K 

(8) Contract of carriage — Excepted risks— Construction. 

The Ganges Manufacturing Co. Ltd., h.ul entered into an agroomont with n 
number of Steamer Companies, the defendant carrying company 
amongst them, to have all Cheir jute carried from certain ports hy one 
or other of tlio Steamer Compmies for a term of five years. Cl. 10 of 
the agreement provided tint the “jute company undertakes to hold 
the Steamer Companies harmless and indemnified from and against 
all claims which can he injured against and covered hy an ordinary l<\ 
J’.A. Policy, tlnit is to say, against claims for actual or constructive 
total loss only of the goods insured, and not against claims for partial 
loss and damage unless the vessel be stranded, sunk or burnt and tho 
Steamer Companies agree that they shall ha\o no right to claim on 
the vitro for general average.” A consignment of 1,000 hales of jute 
was shipped b) s ono (r.K. Chakra varty on the defendants Company’s 
flat “ Lumro ” for dolivm at the Jute Company’s Mill, the bill of 
lading being endorsed to the said Jute Company, it being stated on 
the li.n k thereof, amongst othor conditions, that “ the company will 
not h*» liable for the loss of or damage to any property delivered to 
them to be carried, unless such loss or damage shall have arisen from 
the negligence or criminal act of their servants or agents : ” 

Held, on a construction of the agreement, that the exemption of cl. 10 did 
not exUnul to hy<s arising from the negligence or criminal acts of the 
carrying company. 15 C.W.N. 220- 38 C. 28- 0 Ind. Cas 364. L 

(tj) farslers’ Act (III of 1865), Ss. 3, 8 and 9 -Through booking of goods by steamer 
and rail— Liability of Steamer Company for lose during transmission by rail 
— Railways Act (IX of 1890), S. 75. 

The plai nulls consigned a parcel of silk articles through the India General 
— Steam Navigation and Railway Company, Ltd., for delivery at Khagra 

knowing that the articles would be carried in the first instanco by the 
defendant company , then by the Eastern Bengal State Railway and 
then by the East India K;i!wa\ Coiupiny. They did not declare the 
value of the articles which exceeded Rs. 100 no r disclose the contents 
of the parcel. It was found that the goods were lost after they had 
been made over to the Eastern Bongul State Railway. 

Held — That the agreement was in substance with both the Steam Navigation 
Company and the Railway Companies and the former could not be 
• held responsible for the loss. 11 C.W.N. 1076. See, also, 11 C.W.N. 

• 1071. X 

“ In this view I am supported by high authority in the Courts in England.” 
(Ibid.) * N 

# In the case of Le Conteur v. The London and South Western Railway Com - 
pany [L.R. 1 Q, B. 54 (1865)] which followed the case of Pianciani 
v. The London ami South Western Railway Company , 18 C.B. 226 

• • (1856), Cockburn, C.J., laid down the law as follows : 
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3.~‘‘ Negligence — agents or servants ’’—(Concluded). 1 

“ Now it cunnnt bo dinputod that the nrtiole in question was an article that 
camo within the provisions of the Carriers’ Act ; but it watsaid that 
t the provisions of the Act were not applicable to the case because the 

contract was one to carry not only to the terminus of the Railway by 
land, but also by water : and that such a contract being to carry 
both by land and by water, the contract was not divisible; and, there- 
fore, although the article was lost on land, that it was not within the 
terms of the Carriers’ Act, I think that that argument foils both on 
principle and on authority because the point was directly before the 
Court of Common Pleas in the case of Pianciani v. The London and 
South Western Railway Company (see supra), in which the Court 
expressed the strongest opiniou that the contract was divisible; and that 
so far as tho carriage by land was concerned, the Carriers’ Act would 
afford a protection and dofencc to the company in tho event of^ tho 
terms of that Act not being complied with, and I must say I entirely 
concur in the viow so taken and oxpressod by the Court. It would be a 
matter of most serious inconvenience if companies established for tho 
purpose of conveying goods by land, but having one of tho termini of 
their Railway connected with water communication, should be pre- 
vented (as they would practically be) from affording the public the 
great accommodation which arises from being able to send goods to 
tho ultimate place of destination, the wator carriage included, without 
tho necessity of separate contracts with separate companies. If that 
accommodation were withdrawn from tho public, as it might be, so 
far as tho land carriage is concerned, companies were deprived of the 
protection tho Act of Parliament affords, it would be a matter of very 
serious inconvenience and damage to the public ; and I see no reason 
why that damago and inconvenience should bo inflicted upon the 
public, at the same time that loss would accrue to the companies 
from not having the opportunity which they at present possess of 
making tho onfciro contract. I see no reason why the contract should 
not be held to be divisible, and tho carrier protected so far as the land 
carnage is concerned by -the Act of Parliament.” (Ibid.) 0 


9. In any suit 

Plaintiffs in suits 
for loss, damages, 
or non-delivoty not 
required to prove 
negligenoe or crim- 
inal aot. 


biought against a common carrier for the loss, damage 
or non-delivery of goods entrusted to him for carriage, 
it shall not be necessary for the plaintiff to prove that 
such loss, damage or non-delivery was owing to the 
negligenoe or criminal act of the carrier, his servants 
or agents l . 


(Notes). 

[See notes under Ss. 6 and 8, supra.] p 

Reason for amendment of S. 9 of the Bill. 

The other amendment was in S. 9 of the Bill and was not v absolutely 
required, but was adopted for the sake of clearness. It provided that, 
when a customer was suing a common carrier, the customer should 
only be bound to prove a contract or delivery and the non-delivery of 
the goods at their destination and then it would be for the oarricr to 
prove that the loss or damage took place under such circumstances as 
would relievo the oarrier from responsibility. (See Proceedings of the 
Counoii.) () 
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/.— u In any suit. . . . agents . " 

(1) Section la accordance with English Law. 

♦his is in accordance with English common Law, Soo Rons v. Hill, 2 Com. B. 
890 ; Richards v. London, Rriqhton it* S. C. Rfj. Co., 7 Com. 6. 839.R 

(2) Section explained. 

S. 9 of tho Carriers’ Act provides 14 that in any suit brought against a common 
carrier for the loss, damage, or non-dolivery of goods entrusted to him 
for carriage, it shall not be noeessarv for the plaintiff to provo that 
such loss, damage, or non-delivery was owing to tho negligonoo or 
criminal act of the carrier, his servants or agents.” 24 C. 780 (822). S 
Tn other words, tho loss of the goods is prim i fitc'u 1 evidence of the negligence 
or criminal act of tho carrier, his servants or agents, and, therefore, 
if the carrior seeks to exempt himself from liability, he must negative 
such prima facie evidence, that is to say, ho must prove that the loss 
* was or must have been occasioned otherwise than by the nogligenoo 

or criminal act of bnnself, his servants or agents, {Ibid.) T 

(3) Proof of negligence. 

• Ordinarily, upon a loss, damage, or non-dolivery, the burden of proof is on tho 

carrier to show that ho oxorcised exact diligence. Story on B. 574. T-l 
By S. 9 Act III of 18(15 tho plaintiff need not prove that loss, damage or non* 
# delivery was owing to tho negligence or criminal act of the carrier, 
his servants or agents ; hut nothing is said as to tho rulo where tho 
loss was owing to some other causes for which the carrior ih liable. 
See Collett on Torts. U 

(4) Carriers— Suit for damages for negligence— Onus probandl. 

(rt) In an action to recover damages for injury caused to tho goods by tho neg- 
ligenco of the defendant as a common carrier it is not necessary for 
the plaintiff to give evidence of such negligence unless tho defondant 
has shown that tho injury was occasioned by a cause which was 
within the exceptions. Then tho plaintiff would bo at liberty to show 

# • that there was negligence so as to deprivo the defendant of tho lionefit 

of the exceptions. 22 W.R. 39. Y 

{b) In a suit for damages occasioned by a loss of goods delivered to a carrier, 
the plaintiff need not prove how tho loss was caused, but on proof of 
_ the loss, the company is bound to show that the loss occurred under 

circumstancos which would exempt a bailee from responsibility for it. 
17 M. 446, W 

(c) In a suit against a carrier by a person who has given an indemnity note to 

free the company of “ all responsibility for any loss or damage what* 
ever arising under certain circumstances,” it is for tho defendant to 
show that the loss of the goods did not occur through tho negligence 
or misconduct of their servants, and that it is covered by tho terms of 
of the note. Appeal No. 92, 26th April, 1879, D.O.B., part. X <31).X 

(d) If goods bailed have been lost, it lies on tho bailees to show that they have 
• 9 taken as much oaro of the goods as a man of ordinary prudence 

would, aud under similar circumstances, have taken of his own goods 
of a similar kind, and that the loss occurred notwithstandiug such 
care. If the bailee fails to satisfy the Court on this point he is liable 

# for tho loss. 22 M. 524. Y 

(«) A Railway Company is not, like a common carrier, liable for not carrying 

safely. It is liable only for culpable negligence. In actions for 

• • damages for negligence against a Railway Company the onus is on 
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/.—“/ii any suit — agents ”— ( Concluded ). 
the plaintiff to prove negligence on the part of the Railway Company. 
5 and 6 M.L.J. 156. # Z 

•(/) The flat carrying jute having caught fire so that it had to be souttled, 
under S. 9 of the Carriers’ Act, it was held (in the absence of evidence 
to the contrary), that the loss was duo to the negligence or criminal 
act of the carrying company or its agents or servants. 15 C.W.N. 
226. k 

10. No suit shall bo instituted # against a common carrier for the loss 
of, or injury to goods entrusted to him for carriage, 

injury C to °be ^°givon un l 0SS riol ’' co 1 * 11 writing of the loss or injury has been 

within six months. given to him before the institution ot the suit and 

within six months oi the time when the loss or injury 
iirst came to the knowledge of the plaintiff. 

(Notes). 

Legislative changes. 

S. 10 was added hy the Indian Carriers Act, 1899 (X of 1899), S. 12. The 
original section was repealed by the Indian Railways Act, 1890 (IX of 
1890). That section was as follows .• 

“Nothing in this Act shall affect the provisions contained in the ninth, tenth, 
and eleventh sections of Act No. XV III of 1854 (relating to Railways 
in India). ” 

“ Notice.” 

(1) Service of notice. 

“ In the Carriers Act there is no direction analogous to bo found in S. 140 of 
the Railways Act as to how tho notice specified in S. 10 is to be ser- 
ved. In tho absence of any statutory provision rogulating the service 
of notice under S. 10, such service is properly made on tho company by 
a letter delivered to its managing agents addressed to them as such.” 
15 C.W*N. 280. * B 

(2) Steamship Company and Railway Company— Notice before suit. 

S, 10 of the Common Carriers' Act as amended by Act X of 1899 placed a 
Stoamship Company in the same position as a Railway, and mako it 
obligatory upon a person wanting to sue a Steamer Company to give 
notice of such suit within the time mentioned in tho section. 8 C.L.J. 
192. C 

(MISCELLANEOUS). 

LIMITATION OP SIHTS AGAINST CARRIER. 

I.— Art. 30, Limitation Act (IX of 1908). 


Description of suit. 


Period of limitation. 


| Time from which period 
j begins to run. 


Against a carrier for com- 
pensation for losing or 
injuring goods. 


One year. 


When the loss or in 
jury occurs. 


N.B. — The limitation was reduced from two years to one by Act X of 1899, 
S. 3, which came into force on the 1st May, 1899. 
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(M1SCEL LAN EOU S) — ( Continued ) . 

. *•— Art. 30, Limitation Act (IX of 1008)— (Conrhuled). 

(1) 8cope of article 30. • 

(<i) Art. 30 of Act XV of 1877 (•- Art. 30, Act IX of 1908) applies only to suits 
for compensation for los* of, or damage to, goods arising from mal- 
feasance or non-fais.inco independent of contract. 8 M. 107 (110). D 

(b) Act X of 1899 provides that “ no suitM shall bo instituted against a common 
carrier for the loss of, or injjiry to, goods entrusted to him for oarriago, 
unless the notice in writing of tUo loss or injury has boon given to 
him before the institution of suit, and within six. mouths of the time 
when the loss or injury first came to the knowledge of tho plaintiff. M 
S. 2, Act X of 1899. E 

(‘2 ^Carriers by sea. 

are within the purview of Ait. 30 of Act XV of 1877 even though they 

arc not * common carrier,' for tho purposes of tho Indian Carriers ' 

• Act (III of 1805), the operation of which is confined to inland carriers. 

3 M. 107 ; 26 U. 562 (570) --4 Horn. L.tt. 447. F 

(3) Date of Jobs— B urden of proof. 

(a) The mere fact of tion-dolivory of the goods on a certain date would not 
give nso to tho presumption that the loss occurred on that date. 

• 7 13. 178. Q 

(5) To liavo the benefit of Art. 30 of Act XV of 1877 tho carrier has to prove 
the actual date of tho loss, provided the plaintiff has given priwrt facie 
evidence that his suit is not beyond the period of limitation prescribed. 
(Ibid.) H 

II. - Art. 31, Limitation Act (IX of 1908). 

* Description of suit. j linn [ah on j 111110 froin wllicl1 period begins to run. 


Against a carrier for com- One yoar. When the goods ought to be delivered, 

pensation for non-delivery | 
of or dolay in, delivering | 
goods. 


N.B. — (1) The limitation was reduced from two years to ono by Act X of 1899, 
S. 3, which came into force on the 1st May, 1899. 

(2) Tho words “ non-delivery of ” introduced by Act X of 1899 have settled tho 
controversy ou the point. For conflict of opinions prior to 1899, see 
3 M. 107 and 240 ; 5 M. 388 ; 7 B. 478 ; 19 13. 165 and 12 C. 477. I 

(1) Suit Jo^non-deliYery of goods. 

A suit for damages for non-dolivery of goods is governed by Art. 81 and not by 
Art. 115, Limitation Act, because such a case is specially provided by 
Art. 31. 26 B. 562-4 Bom. L.R. 447. J 

• In the course of the judgment in the above case, Fulton, J. 8aid~‘ l We entirely 
agree in the reasoning of Baylev, C.J., in 19 13. 165 and hold thftt the 
Legislature having now re-enacted by Act X of 1899, Art. 31, in a form 
* * rather more comprehensive tbau before, there can be no reason for not 



46 


[Soh. 


Aot III of 1866 (the carriers act). 
(MISCELLANEOUS) — (Concluded). 

II. --Art. 31, Limitation Act (IX of 1908)— (Concluded). 

giving effcot to what appears to bo the manifest provisions of tho law. 
Had this amendment been made at the time we think it probable that 
the difficulties folt by Justice Ferran as to the effect of Art. 30 would 
not have arison. It is clear that this is a suit against a carrier for 
compensation. Art. 31, therefore applios and not Art. 115 which 
only applies to suits for compensation for broaches of contract not in 
writing registered and not specifically provided for in the Act. K 

(2) Limitation Act (XY of 1877), Bch. II, Art. 31, as amended by Act X of 1809, 
8. 3— Carrier— Failure to deliver goods— Suit for compensation— Limitation. 

A suit against a carrier for compensation in respect of goods sent through such 
carrier and not delivered is governed by Art. 31 of Sch. II of tho 
Limitation Act as amended by S. 3 of Act X of 1899, and noir by 
Art 115. 13 C.W.N. 851. K-l 

SCHEDULE 1. 

Gold and Silvor coin. 

Gold and silvor in a manufactured or unmanufactured state. 
Precious stones and pearls. 

2 Jewellery. 

Time-pieces of any description ;1 . 

4 Trinkets. 

T3ills and hundis. 

Currency notes 5 of tho Government of India, or notes of any Banks, 
or securities for paymont of money, English or Foreign. 

Stamps and staiftpod paper. 

Maps li , prints, and works of art. f < 

Writings. 

Title-deeds. 

Gold or silvor plate or plated articles. 

Glass 7 . 

China. 

8 Silk in a manufactured or unmanufactured state, and whether 
wrought up or not wrought up with other materials. 

Shawls and lace 9 . 

Cloths and tissues embroidered with the precious metals or of which 
such metals form part 10 . 

Articles of ivory, ebony or sandalwood 10 . 

(Notes). 

“Schedule.” 

Schedule to Carriers’ Aot— What it contains 7 

The sohedule to the Aot oou tains a list of articles of large value in small 
compass, corresponding with the list contained in the English 
Carriers’ Act. 18 Cal. 620 (626). L 
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2— "Jewellery.” 

Jewellery— Scope of the term. 

•Kemble.— * The term jewellery includes tho jewel case in whieh the jewellery 
is contained 11 . LVr Martin 1». Ifenih-rson v. L. and N. W. Ry , Co., 
L.R. 5 Ex. ‘JO. * 

3 — “Time pieces of any description. ” 

Chronometer. 

A — cuiiio> within the expression ’‘fcitnc-pieocs of any description. 1 ’ Le Contcur 
Ij. ami S W.lty.. :J5 I,.J. 1^.11*. 10. N 


4 " Trinkets . ” 


Trinkets. 

(u) l\t>rv, bl ick and agate bracelets, shirt-pins, common gilt rings, broaches, 
* tortoise shell and pearl purse*, gold-chains for eye glass are .Rernstoin 

v Durendale, 0 C U. (N.S.) 251 0 

(6) Hut (ierman Silver fu/ee boxes am not. (Ihul.) ^ 


5 .—* 4 Currency Motes.* * 

Currency notes, what are. 

This clause covers — . Currency notes art promise* to pay, made by a person on 
behalf of the (Jo\ermnout of India, although they are not included in 
• tho definition of promissory note in S. 4, Negotiable Instruments Aot» 

for the purposes of that Act. 73 1\K. l'J07. Q 


6.-“ Maps.” 

Maps. 

With their case* aio included in tin* term — Wyld v. l'ichford . 8 M. and W. 

413. R 

• 7.—“ Glass.” 

• * 

Glass. 

(а) - Smelling bottles and flagons arc “ glass.” Bcrnitcin v. Buxendale , G 

C.H. (N.S.) *251. 8 

(б) So also looking glasses. Owen v. Dili nr it , ‘2 Cr. and M. 363. T 

8. S//As In ... . materials . * * 

(1) Silk in manufactured state, etc., application of the terms. 

The terms “‘■ilk in a manufactured state, etc.,” in the schedule were not 
intended to apply to .m> cloths in which silk may he introduced. 
Where there is a large value A silk than cotton in the article it may 
lie held to fall within the above description of ” silks, etc.” 6M. 420.U 


1*2) “Silk.” 

•(a) Silk watch guards arc silk Bernstein v. Biueiuiale , G G.ll. (N.S.) 251. V 

( b ) So also silk dresses. Flow / > v. S. K. Ry. Co., 10 L.T. N.S. 329. W 

(c) So also silk tights and hose. Hart v. Buxendalt f» Ex. 7(19. X 

(, l) Likewise an elastic silk webbing. Burnt v. Midland By. Co., 2 II and C. 

# 889 cited in 6 M. 420 (42*2). Y 

( e ) a web known in. the -trade as silk web having a silk face and composed in 
• the proportion of 10 oz. of silk to i\ oz. of India rubber and | oz. of 

31 — G 
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8. —“Silks In — materials "—(Concluded). 

Cotton, with relative values of 12 d 13* d (silk) to 7J d (India rubber 
# and 3} <1 (potion) was held to be silk within the meaning of the Act. 

Biunt v. Midland tty. Co., 2 H.L.C. 889. cited in 6 M. 420 (422) Z 

(8) Silk dhotee, value of silk— Evidence, question. 

(а) Whether certain cotton or other cloths woven up with Bilk on the borders 

or otherwise were l< silk ” within S. 3 of tho Act was held to bo a ques- 
tion of fact to bo docided on the evidence in oach case. Serf 4 6.H.G. 
R 129. . * A 

(б) Semble . — The proper test for a Judge to apply in such cases is to deter- 

mine whether or not tho value of silk wrought up with other mate- 
rials is more than half the value of tho fabric. If it be not, tho fabric 
cannot bo considered to be silk within the meaning of the Act. (Ibid .) B 

(4) Liability for lost articles- Uninsured goods. < 

Tlie protection given by S. 8 of the Act oxtends to tho whole paroel in which 
silk goods, such as mentioned in the schedule are contained, whether 
the rest of the parcel is composed of articles mentioned in the Schedule. 
Soo 11 Bom. L. R. 827. C 

9-" Lace." 

Lace vestment. 

A— is a lace. Treadwm v. C. E. tty-, 37 Jj.J.C.P. 83. . D 

10 — “ Cloths — sandalwood." 

Reason for the insertion of these articles. 

The llon'bJc Raja Sahib Dyal Bahadur proposed the addition of the following 
words to the third section : and tho carrier or his agent shall thereupon 
hnnself personally have such property examinod or if that be impossi- 
ble sliall have it inspected and the seal affixed to the box or parcel in 
which such property is contained, and shall, on delivory thereof, Fhow 
such seal to bo in tact. 

Tho custom now prevailing in the country was that jewels and similar valu- 
able property were either shown to the insurer when delivered over to 
him and by him when ho delivered them over in his turn, or that the 
seal was affixed to the box in which such valuables wore contained, 
was pointed out to him, and was by him shown to the party receiving 
delivery from him to be intact. For instance, shawls and such valu- 
able cloths were either packed in the prosence of the insurer, or, if 
given over to him already packed, wore sealed, in which caso, the 
Raja said, the seals remaining in tact absolved the insurer from responsi- 
bility. 

The llon’blc Mr. Maine thought that tho llon’ble Member had overlooked the 
fact that tho particular section referred to was one protecting the 
carrier, and enabliug him to compensate himself for increased risk by 
an enhanced rate of charge. A fraudulent declaration of value under 
the .section by tho consignor would m no way bind tho carrier. 

The Hon'ble tho Maharaja of Vizianagram moved a* an amendment the words 
“ cloths and tissues embroidered with tho precious metals or of which 
such metals formed part and Articles of ivory, ebony or sandalwood ” 
should bo added to the schedule. *T he amendment was agreed to, [See 
Proceedings of the Council.] | R 
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„ Places where Act has been declared to be in force, l), H, 0 , 7 . 
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„ Scope of the Act, K, 8. 
m Short title, S. 1, 18. 

Articles which must be declared under tho Indian, JV\ 22. 

1 ct XXI f of ISM, In respect of what proport}, liability of carrier not limited or 
afkvt.ed by public* notice earners with certain cvscplioiis may limit liability 
hy special contract, S. I > , 27 — 33. 

Liability of owner of railroad or tramroid constructed under, not limited by 
special contract.* In what eve owner of railroad or tramroad answerable for 
loss or damage, S. 7, 33. 

Act £1 V%of ltittii, Post Office, Bailee for biro —Negligence — Condition —Carrier— Convey- 
ance of goods by < lovcmuient bullock train, L, 20. 

Act IX of 1890, RiiiliLaijs, S. 75. through booking of goods by steamer and mil— 
Liability of Steamer Company for lo«»s during transmission by rail, //, /, 24 , 
25; U, 0,41,42. 

Agent, signing special contract — Reason for alterations made, U , 27, 28. 

Common carrier liable for loss or damago caused hy ncgloct or fraud of himself 
or hia, S. 8, 33 — 42. 

Agreement, with jute Company, Q, 32. 

Ambiguotis expression , Construction of, U--X, 36, 

Articles, within S. 1 of the English Carriers Act, 1830, X~ll, 22. 
not within S- 1 of the English Carriers Act, 1830, I — M, 22. 
which must be declared under the Indian Act, N, 22. 

Valuable, not declared— Liability — Protection, '/*, A , 24. 

Los^ <Jf valuable, English and Indian laws similar, A r — 1\ 26. 

Liability for lost,— Uninsured goods, C, 48. 


Baijfe, and common carriers — Distinction — Liability, L , 8. 

for hire— Negligence— Onus of proof— Carrier- -Daka carriage proprietor. F t 19, 

20 . * 

• for hire*-Ncgligcnce — Condition —Carriers— Conveyance of goods by Government 

bullock train — Post Office Act, XIV of 1866, L , 20. 
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Bill of lading , Stipulation relieving shipowners from liability as soon as goods are free 
of ship's tackle, and before dolivory, if enforceable — Loss of goods after deli- 
very to landing agent but before delivery to consignee, 2Z, Z, 30» 31. ♦ 
Cflnstruction — Biver —Navigation in India — Difficulties or casualties of navig- 
ation, 31. 

Provisions as to exemption from liability, effect of — Liability of, for negligonoe 
and damage to goods, Jlf— P, 32. 

Declaration of value and nature of contonts, X, 40, 41. 

Burden of proof , Carriers— Suit for damages for negligence, F— X, 43, 44. 

Date of loss, G, IS, 45. # 

c 

Carriers , [Soe also Common Cakkibus] . 

Common carriers— Liability — Twofold risk of, M, 9, 10. 

Misdelivery, X, F, 13. 

Whon non-delivery is excused, Z, <1, 13. 

Action for non-delivery of goods, B, 13. 

Carrier contracts with ownor of goods, C, 15. 

Who must sue under the contract to carry, D — F, 13. 

Contract— Want of privity — Two companies — Loss romedy, 11, 15. 

Conveyance of goods by Government bullock train — Post Office Act, XIV of 1866 
— Baileo for hire — Negligence— Condition, L, 20. 

S. 1, English Carrier’s Act, 1830, Will. IV, c. 687 , 0, 23. 

If value declared, liable, D, G , 24. 

Absenco of special contract, liability of cases E, 30. 

Reasonable condition —Common carrier — Liability, F , G, 30. 
by sea, F , 45. 

Failure to deliver goods — Suit for compensation — Limitation — Limitation Act 
XV of 1877. Sch. II, Art. 31, as amended by Act X of # 1899, S. 3, 46. 
Ohronometer, raoafts what, N , 47. 

Common carriers. Law applicable to,— Contract Act (IX of 1872), I, 8. 

Contract Act not applicable — Reasons — S. 152, Contract Act (IX of 1872), J* 8. 
Bailee and, — Distinction— Liability, L, 8. 

Liability — Twofold risk of carriers, M , 9, 10. 

Liability of, N, 10. 

Duties and responsibilities of,— English law, O, 10, 11. 

Obligation to carry, P, 11. 

Delivery to, <3, 11, 

Delivery of article, R, 11. 

Liability of, attaches, when, S, 11. 

Liability begins whon, 7\ 11. 

Liability ends, wheu, U, 12. 

Liability under a contract to carry, V, 12. 

Proper address to be given, IF, 12. 

Route to be taken by the, X, 12. 
not entitled to know oontents, Y, 12. 

Defect iuherent—Liability, Z , .4, 12. 

Fragile goods, B, C, 12, 13, 

Misdesoription— Loss goods, D, 13. 

Non-liability as, E , 13. u 

Consignee's olaim— Carrier’s liability, F, 13. . 

Consignee’s delay in taking delivery, (?, 13. 

Delivery of goods to carrier at consignor's risk— Delivery to consignee, I, 13. 
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Duty in case of absence, etc., of consignee, K. L % 14. 

Ro&sal of the consignee to take delivery of the goods, M, N t 14. 

Consignee’s refusal to pay charge* — Detention of parcel. 0, P, 14. 

Time of delivery, Q—T , 14. 

Amount of time allowed to tho consignee to unload and remove his goods, 17, 14. 
no insurer against all ri&ks, A\ 16. 

Natl) ro of tho obligation of, to carry goods, with safety, L—U , ifl, 17. 
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defined, S. 2, 18. . 
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Explained, 7\ 18. 
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• Owners of sea-going morchantehips, C, 19. 
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India, D, 19. 
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Daka-carriage proprietor— Bailee for hire — Negligoncc— Onus of proof, F % 19. 
Carriers, note to be liable for loss of certain goods above one hundred rupees in value 
unless delivered as such, S. 3, 21—26. 

Valuable article riot declared —Liability — Protection, Z, A, 24. 

* For carrying such property, payment may be required at rates fixed by, 8. 4, 
26, 27. 

Waiver of declaration, S. 27. 

The person eutitlod to recover in respect of property lost may also recover money 
piid for its carriage, S. 5, 27. 

In respect of what^roperty, liability of. not limited or affected by public notice, 
with certaiu exceptions may limit liability by special contract, S. G, 27—83. - 
Law prior to 18G5, V, 28. 
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principles of English Common Law recognized in Carriers Act, Z), 29. 

Liability — Reasonable condition, F, <7, 30. 
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tion, J, 31. 

Foreign — Carriers — Applicability of law lex loco contractus — Common law of 
England — Contract protecting carriers from liability — Legality, A", 81. 
Liability of, for negligence and damage to goods— Bill of lading — Provisions as 
to exemption from liability, effect of, M — P, 32. 
liable for loss or damage caused by neglect or fraud of himself or bis agent, 8. 8, 
33—42. 

Gross negligence, difinition, A, £, 39. 

Negligence— Liability for injury, C, 39. 

Negligent conduct of servants of, F, 40. 

Decree of care required, Q — 7, 40. 

Contract of carriage— Excepted risks— Construction of agreement, L, 41. 
Plaintiffs in suits for loss, damages or non-delivery nob required to prove 
negligence or Criminal Act, 8. 9, 42—44. 

• Suit for damages for negligence— Burden of proof, V— X, 43, 44. 
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Compensation, Suit for — Limitation— Limitation Act XV of 1877, Sch. II, Art. 81, ae 
amended by Act X of 1899, 8. 8— Carrier— Failure to deliver goods, K~-2, 46. 
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of agreement — Contract of carriage— Excepted risks, L , 41. 
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27-33. 
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29. 

Absence of special, liability of carrier, K, 30. 
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partly by steamer and partly by rail— Omission of consignor to declare value 
and description of goods, 7, J, 16. 

Criminal Act, Plaintiffs in suits for loss, damages or non-delivery not required to prove 
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Damage, Liability for, to goods— Negligcnco, J , 13, 14. 

The person entitled to recover in respect of property lost may also recover money 
paid for its carriage, S. 5, 27. 

, Liability of, for negligence and, to goods - Bill of lading — Provisions as to exemp- 
tion from liability, effect of, M — P, 32 

Liability of owner of railroad or tramroad constructed undor Act XXI J of 19G3, 
not limited by special contract. In what case owner of railroad or tramroad 
answerable for loss or, S. 7, 33. 

Common carrier liable for, caused by neglect or fraud of himself or his agent, 
S. 8, 33—42. 

for breach of oontract to carry goods— Notice, C, D , 37. 

When speoial, can be recovered, E , 37. 

Spatial damage when not recoverable, F, G, 37. « 

Loss of oontract, H, 37. 
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Action for loss of goods— Damages. A', 37. 

Pfaintiffs in suits for loss or non delivery not required to prove nogligenco or 
Criminal Act, 9. 9, 42—44. 
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. * E 
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* Articles not within 9. 1 of the, l — M, 22. 

S. 1, 0, 23. 

S. li of the, and the present section, W, A', 28. 

9. 8 and S. 8, Act 1 LI of 1803 compared— Steamship Companies— English and 
Indian Law, T , 33—36. 

English Common Law, Combined effect of Ss. 0 and 8 of the Act — Duties and liabi- 
lities of common carrier governed b> principles of, recognized in Carriers Act, 

. D, 29, 30. 

• • 

F 

Foreign carriers, Applicability of law lex loci contractus —Common law of England — 
Contract protecting carriers from liability— Legality, K, 31. 
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Glass , Instances, S, T, 47. 
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Carrier contracts with owner of, C, 15. 
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loss during transmission by rail- Railways Act, IX of 1690, S. 75, H, /, 24,25, 
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Liability for lost articles — Uninsured, C, 48. 

Government , Indian, -Pest Master General, J , K, 20. 
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hiro — Negligence— Condition — Carriers, L, 20. 

Gross negligence, Defined, A, B, 39. 
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Hotel expenses, in waiting for goods, not recoverable, J, 37. 
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Jwellery, Scope of the term, M , 47. 
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La ce, vestment is lace, 7), 48. 

Limitation Act, XV of 1877 , Art. 31, Sch. II as amended bv Act X of 1899, S. 3— Carrier 
— Failure to deliver goods— Suits for compensation — Limitation, K-l, 46. 
Limitation Act, IX of 1908, Art. 30, 44, 45. 

Art. 30— Scope of, D, K, 45. 

Carriers by sea, F, 45. 

Date of loss — Burden of proof, G — II, 43. 

Art. 31, 45, 46. % 

Suit for non-delivery of goods, J, K , 45. 
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Delay, where no, V, 22. 

of valuable artiolea — English and Indian laws similar, N—P, 26. 
by accident — Negligence, L , 31, 32. 

Liability of owner of railroad or tram road constructed under Act XXII of 1863 
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answerable for, or damage, S. 7, 33. 
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S. 8, 33 — 42. 

Meaning of, A, £,37. 
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criminal act, S. 9, 42—44. 

Notice of, or injury to be given within six months, S. 10, 44—46. f ( 

M 

Maps , include their Cases, R, 47. 

Misdelivery, X, Y, 19. 

N 

Negligence , Ohms of proof— Carrier— Daka-carriage proprietor— Bailee for hire, F, 10, 20. 
Condition— Carriers— Conveyance of goods by Government bulloek-train— Post 
, Office Aot XIV of 1866, Bailee for hire, L, 20. 
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what amounts to, Q— Z, 38, 39. 
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Ship-owner not taking pro-cautious— Liability, ./, 40. 

Plaintiffs in suits for loss, damages or iiou-dclivery not required to prove, or 
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27-33. 
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Service of, B, 44. 

before fuit — Steamship Company and Kailway Company, C, 44. 

Number , Includes what, S. 9, 18. 

P 

Person , Includes what, S. 2, 18. 

Definition of, M, 20. 

Post Master General , Indian Government, J } X, 20. 
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Railroad, Liability of owner of or tramroad constructed under Act XXII of 18C3 not 
limitod by special contract. In what case owner of, or tramroad answer iblo for 

loss or damage, S. 7, 33. 

• • 

Railway Company , not affected, Y , Z, 36. 

Steamship Company and,— Notice before suit, C, 44. 

Railways, dealt with in exceptional manner — Kcason, G — 1, 20. 

s 

Schedule, to Carriers Act — What it contains, L, 46. 

Service, of notice, B, 44. 

'Silk, in manufactured stato, etc., application of the torms, U, 47. 

Instances, V—Z, 47, 48. 

dhotee; value of, — Evidoncc, question, A, B, 48. 

Steamship Company, and Railway Company— Notice beforo suit, C, 44. 

T 

Tramroad? Liability of owner of, constructed under Act XXII of 1863, not limited by 
special contract. In what case owner of railroad or, answerable for loss or 
damage, S. 7, 33. 

Trinket, Insurance, O, P, 47. 

• Y 

Value, Carriers not to be liable for loss of certain goods above one hundorod rupees in 
t value sunless delivered as such, S. 3, 21—26. 

Declaration of, necessary, Q, R t 23. 
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Omission to doclare, and nature of goods, effect of, F, 23. 

1^ declared, carrier liable, D— G, 24. 

Meaning and scope of the term, J— M, 25, 26. 

For carrying such property, payment may be required at rates fixed by carrier, 
S. 4, 26, 27. 

Omission to demand extra charge for valuation, Q } 26. 

Declaration of, and nature of contents— Bill of lading, K, 40, 41. 
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THE 

MESNE PROFITS AND IMPROVEMENTS 
ACT. 1855 

(ACT XI OF 1855.) 


[Paused on the !>7th March , 

HISTORICAL MEMOIR. 


Year, j 1 Name of Act. ! How affected. 

1855 ' XI : Mesne Profits and Improve-i Rep. in part (locally)* Act IV of 
! ments. 1 1 H 82 . 


An Act relating to mesne profits and to improvements made by holders 
* under defective titles in cases to which the English Law is applicable . 
WHEREAS it is expedient, in cases to which the linglish law is applicable, 
p ^ to limit the liability for mesne profits ami to socuro 

4 to bona fide holders under defective titles the valuo of 

improvements made by them ; It is enacted as follows : — 

(Notes). 

• • /.—“The Mesne Profits and Improvements Act , 1855 

(1) Short title. 

Tho mosne profits and Improvements Act, 1855. Sec the Indian short titles 
Act, 1897 (XIV of 1897). A 

(2) Act has been declared to be in force. 

The —in the whole of British India, except as regards the Scheduled 

Districts, by tho Laws Local Extent Act, 1874 (XV of 1874), 8. 8. 

It has boon declared, by notification under 8. 3 (a) of the Scheduled Districts 
Act, 1874 (XIV of 1874) to be in force in tho following Scheduled 
Districts namely 

gindh See Gazette of India, 1880, Pt. I, p. 072, 


West Jalpaiguri 

Do. 

1881, Pt. I. p. 74. 

The Districts of Hazaribagh. Lohardaga 
(now th£ Ranchi District, See Calcutta 
Gazette, 1899, Pt. I, p. 44), and Manbhuin, 
and Pargana Dhalbhum and the Kolban in 
the District of Singbhum 

Do. 

1881, Pt. I, p. 504. 

fhe scheduled portiou of tbe Mirzapur 
District 

Do. 

1879, Pt. I, p. 863. 

• Jaunear Bawar 

Do. 

1879, Pt. I, p,889. 
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1879, Pt. I, p, 771. 


1898, Pt. I, p. 870. 
1879, Pt. I, p. 631. 

1897, Pt. I, p. 999. 


" The Mesne Profits and improvements Act, 1855 "—{Concluded^. 

The Oiatriots of Hazara, Peshawar, Kobafc, 

Banna, Dera Ismail Khan and Dera Ghazi 
Khan. •( Portions of the Districts of Hazara, 

Bannu, Dera Ismail Khan and Dera Ghazi 
Khan and the districts of Peshawar and 
Kohat now form the North-West Frontier 
Provinces, see Gazette of India, 1901, Pt. I, 
p. 867, and ibid., 1902, Pt. I, p. 575 ; but 
its application to that portion of the Hazara 
District known as Upper Tanawal* has been 
barred by the Hazara (Upper Tanawal) 

Regulation, 1900 (II of 1900), Punjab and 

N. W. Code) ... See Gazette of India, 1886, Pt. I, p. 48. 

The Scheduled Districts of the Central 

JProvinoes ... Do. 1879, Pt. I, p. 771, 

The Scheduled Districts in Ganjam and 

Vizagapatam ... Do. 1898, Pt. I, p. 870. 

The District of Sylhet ... Do. 1879, Pt. I, p. 631. 

The rest of Assam (except the North 

Lushai Hills) ... Do. 1897, Pt. I, p. 299. 

It has been extended, by notification under S. 5 of the last -mentioned Act, to 
the Scheduled Districts of Kumaon and Garwal. See Gazette of 
India, 1876, Pt. I, p. 606. 

It has been declared, by notification under S. 3 (5) of the same Act, not to be 
in force in the Scheduled District of Lahaul. See Gazette of India, 
1886, Pt. I, p. 301. B 

(3) Legislative Ghariges. 

The words “ to mesne profits and ” in the Title and “ to limit the liability oj 
mesne profits and ” in the Preamble, together with S. 1, are repealed 
in places to which Aot IV of 1882, extends or is extended. See Act 
IV of 1882, gee. 2. . C 

1, No person shall be* chargeable with any rents or profits of any 

, immoveable property whioh he has bona fide paid over 

able with rent 6ona to any person of whom he bona fide held the same, not- 

fide paid to holder withstanding it; may afterwards appear that the person 
under defective , , , , , . . . , , ^ 

title l. whom such payment was made had no right to 

receive suoh rents or profits. 

(Notes). 

General. 

(1) Analogous Indian Law. 

(a) This section is almost word for word the same as S. 60 Transfer of 
Property Aot, 1882. That section runs thus : — D 

50. No person shall be chargeable with any rents or profits of any immoveable pro- 
perty, which he has in good faith paid or delivered to any person 
Rent bona fide paid °f whom he in good faith held such property, notwithstanding 
to holder under de- it may afterwards appear that the person to whom suoh payment 
feotive title, or <j e ito‘ e ry was made had no right to receive each rents or 

profits. 


No person charge- 
able with rent bona 
fide paid to holder 
under defective 
title 1. 


to holder under do 
feotive title. 
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General- ( Concluded ), 

Illustration . 

A leta a field to B at a ront of Rs. 50, and thon transfers the field to C. B, having 
no notice of the transfer, in good fath pays the rent to A. B is not ohargcable foith the 
rent so paid. 

(6) Compare also S. 100, para 2 and S. 130 proviso of the Transfer of Property 
Act, 1882. 

(e) It corresponds to S. 148 of the N.W.P. Hont Act. E 

(2) Analogous English Law. 

This section is drawn up in conformity with the Statute of Anne, 4 Anno C. 16 
S. 10 which similarly protects tenants in England. Sections 9 and 10 
of this statute run thus : — 

“ 9. Prom and after the first day of Trinity Term (1705) all grants or convey- 
ances thereafter to l>o made, by fine or otherwise, of any manors or 
reals, or of the reversion or remainder of any messuages or lands shall 
be good and effectual to all intcufcs and purposes without any attorn- 
ment of the tenants or such manors or of the hind out of which 
such rent shall be issuing, or of the particular tenants upon whose 
particular estates any such reversions or remainders shall and may bo 
expectant or depending as if their attornment had been had and mado.” 

“10. Provided, nevertheless that no such tenant Bhall be prejudiced or 
damaged by payment of any ront to any such grantor or oonusor, or 
by breach of any condition for non-payment of rent, before notice 
shall bo given to him of such grant by tho conusoe or grantee.” F 

(3) Legislative changes. 

S. 1 ^repealed in places to which the Transfer of Property Act extends or is 
extended. Sec Act IV of 1882, fl. 2. O 

l,—** No person — defective title .* 1 

(1) principle. 

Tho rulo here enacted depends upon a rule of general jurisprudence, that if A 
person enters into a contract, and, without notice of an assignment, 
fulfils it to the person with whom be made the contract, ho is dis- 
charged from his obligation. Here tho same rulo has been enacted, 
and express provision mado, for the protection of the tenant, who 
bona fide pays rent to his landlord, having no notico of tho transfer, 
or of some flaw in his title. 23 C. 87 (101) (F.B.). H 

A tenant is not bound to canvas bis landlord’s title more than is necessary for 
his purpose. Indeed, any attempt to probe into secret flaws In his 
landlord’s title would in most cases have the effect of quickly deter- 
mining bis own tenancy. He is, therefore, protected from being 
again made liable for rent if already paid by him to bis ostensible 
, landlord. But it does not givo to the payee the right to retain money 

• so paid, or debar tho person entitled to the money from recovering it 

from him. 23 C. 87 (101) (F.B.). I 

(9) Section wider than the English Statute. 

# While the English Statute 4 Anne C. 16, 8. 10 refers only to "rents,- this 
section refers both to " rents and profits ” and is thus wider In its 
operation than the Statute. The rule here enacted hae a wider 
• * application than its English prototype whioh is limited to caeee 
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/,— 44 No person — defective title "—(Continued). 

arising only as bctwoon landlord and tenant, whereas the principle 
hero enunciated may equally well apply to co-sharers and«indeed to 
any case in which profits may become realizable. 

Tho rule, again, is not only limited to rises anting on transfer, for the section 
is more general m its wording, and enunciates what may be regarded 
as a general equitable maxim, rotating to the enjoyment of property. 
The question may bo looked at from the different aspects in which it may 
represent lUolf, 

(a) in cases between landlord and tenant, protecting tho latter from having to 
pay his rent twice over ; 

(/>) in eases arising on a transfer of proper!.} ; 

(c) its application to reali/.atum of profits hv a person in possession. J 

I. -Protection as to rent. 

(1) Payment of rent In Advance. 9 

As regards protection as to rent it i*. siiflieiont to s.iv that while tho tcnint is 
protected agimst having fo pav his rent twiee over if he had piid it in 
good faith to hi.s grantor, it is.also dear that if he has piid rent 
before it fell due, it could not be m fulfilment of the obligation 
imposed by the covenant to piy rent., but is looked % upon in tho 
shape of an id vance made to the landlord, with an agreement that 
on the day when tho rent becomes due such advance shall bo treated 
as u fulfilment of f he obligation to pay rent. If, therefore, Aicfore 
that day, the landlord assigned the reversion, the receipt of the rent 
could not lie trotted as a discharge hv the landlord, because by 
assigning the reversion before the rent fell due, be had parted with 
the power of giving such a dichcrgu. De Nichnlls v. Saunders, L.R. 
5 O.P. 589 (Ml) ; 1 i C.IMj.U. Oft (fill). # K 

(‘J) Good plea against landlord and his legal representative. 

As against the landlord and his legal person il represent, itivcs a tenant who 
pays rent in advance is secure because, a* the rent becomes Sue* the 
previous advance becomes actual payment. H C.P L.R, f>5 (6G). L 

(3) Assignee not bound by payment in advance. 

But if the landlord should assign Ins rtghts, tho assignee will, by giving notice 
to the tenant before the- proper rent-dav to p.iy rent to him, become 
entitled to the rent then falling due. Ibid., citing De Nicola v. 
Saunders, 39 L.J.C.V. ‘297 ; Cook v Guerra, 41 L.J.C.P. 89. M 

(4) Tenant not discharged from further liability by payment of rent In advance. 

Under this section, as aDo under the English law, payment of rent boforo it 
fell duo, would not discharge tho tenant from further liability, Cook 
v. tfuerra, L.R 7 C.P. 13*2. N 

In such a case it may bo said that, if tho tenant had waited, he might have 
learnt of the transfer. Such payment, moreover, is to bo looked 
upon as an advance made to the landlord. This scotidh.git will be 
notod, would equally apply to eases whore there has been no transfer, 
in which case it would protect the tenant from liability on account of 
his landlord’s defective title. 'Indeed, any other view might indict 
an obvious injustice on the purchaser who bought the reversion on^fche 
faith that the rent was becoming due, but who would be defeated by 
a transaction between tho landlord a,nd tenant of which be had no 
notice. De NickolUv, Saunders, L.R. 5 O.P. 589 (59$. 0 
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l.—“ No person. . . detective title " -(Cancludml). 

I.— Prosecution as to rent— (LWfafai). 

(S) One cannot be treated both as a tenant and a trespasser. 

(fi) A mortgagee m possession once recognising a tenant ns in lnwlul possession 
is estopped from subsequently treating him ua rv trespasser. Hrxch v. 
Wright, 1 T.R. 378. p 

(b) Merc receipt of tent by the mortgagee has boon held to be sullioient to 
. creat0 ,l » ^toppcl, lh* Hales, 7 Ring. 322 : Dot v. Lttru. 13 M. 
-md W. 241 ; Due v. ( imlu t , 10 Q.U. 967. Q 

II.— Cases arising: on transfer of property. 

(1) On transfer of property. 

As regards cat»cs arising it is M\troel\ necessary to add that the tenant is 
only protected for payments mad- bona tide. R 

(2) Payment made in collusion with transferor. 

Payments made by the tenant either m collusion with his grantor or after 

• receiving notice of the right oi x third party are not protected undor 

the section. Moss v. (ialhmnre. 1 Doug 279; Pape v. / It ggs, 9 B. 
and 0.245; Cnyk v. (luemi. L.R. 7 C.P. M2; (IK04) W.H. Act X 
• Rulings, p. f» , 8.1). A. 822. 8 

0) Rent paid to mortgagee under threat of eviction. 

Tho tenant paying rent to the mortgagee under the thioat of eviction could 
set off such payment m answer to the claim for the rent by the lessor. 
Underhay v. Head. 20 (J.B D. 209 ; sen also, .lali7i\on v. Jane. s, 9 A. 
and K. 809; J inutile v- Campbell, 7 M. and (1. 380; Hickman v. 
Machm, 1 H. and N. 7U'». T 

(4) Plea of payment to former landlord. 

(i) Frame ok suit. 

A suit fo rent alternatively against the tenant, his previous landlord (the 
m vendor of the plaintifl), upon the allegation by the tenant that the 

rent for the year in question had been paid to the previous landlord, 
was held unobjectionable m form. 12 C. 550. U 

(ii) Form of decree. 

Whore in such a case the Court finds’ that the tenant had in tact paid the rent 
to tho previous landlord, in good faith, the transferee is entitled to a 
decree against the previous landlord his (vendor) for the amount paid 
. to him. (Ibiti.) Y 

III.— To Realization of profits by person in possession. 

Mecne profits. 

Lastly, the doctrine promulgated in the section should be equally applicable to 
profits realized by a person in possession, as distinguished from the real 
owner, protecting payments made to a benamidar, or other ostensible 
owner. In a suit for mesne profits or rent brought by the real owner 
of land against a person in possession, it is a good defence for the 
latter to aver that he had without notice of any adverse claim paid 
over the rent or profits to one, of whom be, in good faith, bad hold tho 
property although the latter had really no right to it. In such a case 
the real ownet will have no remedy except against the person to whom 
* payments had been made. Litchfield v. Ready, 5 Chcb. 919. W 
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2. If any person shall orect any building or make an improvement 
upon any lands held by him bond fide in the belief 
n»»u U ^Ideby r ^ that ho an estate in fee-simple, or other*bbsolute 
fide holdera under obtate <2 , and such person, his heirs or assigns, or his 
wound to or ^ ie i r under-tenants, he evicted from such lands by 
any person having a belter title, the person who 
orooted the building or made the improvement, his heirs or assigns, shall 
bo ontitlod ^ either to have the v;&lue of tho building or improvement so 
erootod or made during such lidding and in such belief, estimated and 
paid or secured to him or them, or at the option of the person causing the 
eviction, to purohoso the interest of such person in tho lands at the value 
thereof, irrespective of the value of such building or improvement : 

Provided that the amount to ho paid or, socurod in respect of gflch 
building or improvement shall bo the estimated 
value 1 of tho same at tho time of such eviction. 

(Notes). 

General. * m 

(1) Analogous Indian Law. 

S. 51 of tho Transfer of Properly Act, 1882 practically reproduces the provi- 
sions of S. 2, Act XL of 1885, 2 N.L.R. 34 (40). • X 

That section runs thus 

61. M When the transferee of immoveable property makes any improvement on the 
property, believing in good faith that he is absolutely entitled 
thereto and he is subsequently evicted therefrom by any porson 
having a better title, tho transferee has a right to require the 
person causing tho eviction either to have the value of the im- 
provement estimated and paid or socurod to tho transferee or 
to soli his interest in tho property to tho transferee at tho then market value thereof 
irrespective of tho value of such improvement. 

The amount to be paid or secured in respect of such improvement shall bo the esti- 
mated value thereof at the time of the -eviction. 

When under the circumstances aforesaid, the transferee has planted or sown on 
the property crops which are growing when he is evicted fherefrom. ho is entitled to 
Buoh oeope and to free ingress and egress to gather and carry thorn.” 

(3) Analogous English Law. 

(а) CJ. tho Improvement Land Act, 1804, 27 and 28 Vic C 1U V 

(б) C/. also the Settled Land Act, 1882, 15 and 16 Vic C in « . . * 

60 and 61 Vie. C. 80. C> 30,1 as ftmended 

(e) See also 8. 3 ol the Board of Agriculture Act. 1889, 53 and 63 Vie 0 30 l 

(3) Principle of the saetion. • u * 30 * 

(«> This section is based upon the principle that he. who will haJLnir 

do equity. See Ltigh v. Dickon. 15 D B mus ‘ 

(6) - A constructive notice trust may also arise whoro'a person who , 
part-owner, .toting bo,ui fide, permanently benefits J 

repairs or improvements ; for a lien or tm t ^ 8 an estate* by 

respect of the sum he ha. expend “•**««« 

Sne,,, s w- ■«. v. (liC. ?E r q : eaTb m m e 


Improve merits 
made by bona Juie 
holdera under defec- 
tive titles. 



7 


\ ® - ^ ® ^858 (mesne PROFITS \NI) improvements). 

, General- (cWMI). 

# (c) Thus although a person expending money by ini.'tuke upon the property 
of another has no equity against the owner who is ignorant ol and 
did not encourage him m his expenditure yet if it were necessary for 
the true owner to proceed in equity he would only bo entitled to its 
assistance according to the ordinary rule by doing equity and making 
compensation for the expenditure, so far, of course, and only so far, as 
• the expenditure vsas neec-san and ha** proved permanently bonctL 

cial. ” {Ibid.) , X eev.n w.Ci.o h^m, -1 Hare 07. D 

(d) “ But a person will li.vve no equity \n lib la\s out money on the property of 
anothor with full knowledge of tin* state of the title ; or who lays out 
money unnecessarily or improperly.” Snells Equity, pp. HH, MU; 
Rennie v. Young , 2 l>e (1. and J. and (>., 1JG, ltiimsdenv. Dyson, L.li. 
1 ILL. 1*211. R 

(lT Scope of the section. , 

(a) In order that transferee miking the iniprovenic.nt.s may get the right under 

m the section, the iml\ requisite condition e, that he must have made 

the iinpro\ements believing in good f nth that ho is absolutely entitled 
to the land. 2 NX. It 31. F 

(b) m ft has long been judicially M»ttlcd (11 L K Sup V«l. 505) that the maxim 

of the English law “ {Juu'quid m ledi/iruiut snlo Wo c* edit " has no 
general application m lndi i and even eases to which the English law 
as such was applicable, the Indian Legislature by Act XJ of 1855 has 
departed from the above maxim in tho cases specified in S. 2 of that 
Act. 14 M Ii.J. 25-27 M 211. 0 

(c) By Act XI of 1855 tho Legislature made provision for mitigating tho rigor 

of the English law on thin subject by ^curing to persons holding 
bona lute under defective titles the value of improvements made by 
them in cases to which English law h applicable. But by 8. 3 it was 
enacted that nothing in that Act should extend to any case in which the 
English law was not applicihlu. B L K. (F.B.) Rulings 505 (507). H 

(5) Doctrine of Civil law 

According to the Civil law, if a person, building on the land of another, used 
his own materials not knowing that the laud was not his own when 
the building was destroyed, ho could reclaim the materials, or if be 
was in possession of the building could refuse to deliver it to the 
ownor, unless ho was indemnified for his expenses, at least so far oh 
they had been incurred prontably to the owner of the soil. (See 
Justinian’s Institutes by Sandftrs, Book 2 Tit. 1, para 30 -Per 
Curiam). {Ibid ) I 

The Civil law carried its doctrine in cases of this sort much further, and 
allowed tho purchaser or other person making improvements inno* 
cently and under the belief that ho was the true owner, compensa- 
tion for the benefit actually conferred upon the property. Dig, Bk., 
50 Tit. 17, I. 206. “ Jure nature aequment neminem cum alteriea 
detrimento et injuria fieri locnpletioremJ ’ A creditor was allowed 
lien for meliorations (Dig. Bk. 12, Tif.. 1, 1-25 ; 1 Dornat Bk. Tit. 1, 

S. 5, Arts. 5-7). J 

And Dornat lays down as a genenl doctrine, that those who have spent money 
on improvements of all estate, have by the Civil law. a privilege upon 
those improvements, as upon a purchase with their own money. 

1 Dornat Bk. 3 Tit, I, Para 5, Art. 7. K 
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l,-" Bona tide in the belief 

(1) Bone tide belief —Meaning. 

A bona Jlde “ belief” under thi 9 section means not only acting honestly and 
fairly but includes due enquiry. 13 C.W.N. 931. 

(3) Boom tide It equivalent to honesty. 

Tho term ” bona fide ” appears to be used merely as an equivalent for honesty. * 
Bee 2 N.L. JR. 34 (41). ■ * 

(3) Mistake of law Bone tides . . 

A party who acts under a mistake of law, may still act bona fide within the 
meaning of the section. 17 M.L.J. 9-1 M.L.T. 433 = 30 M. 197. N 

(4) Good faith -Negligence In investigating title. 

Good faith within tho meaning of this soction is not necessarily proolude^by 

r facts showing negligence in investigating tho title. To hold other- 

wise would bo to exclude a very largo class of cases from a rule which 
is based on obvious consideration of justico. 6 M.L.T. 284. 0 

(5) Person making Improvement must have bona fide belief as to hie title. 

(a) Tho foundation of the right to compensation is the erection of the build- 
ing or tho nuking of the improvement by tho trespasser in the bona 
fide belief that he had a title. If he has not such a bona fide belief, 
he is mere trespasser. Ho spends his money at his own risk and can 
claim no compensation. 3 C.L R. (195, 196), p 

(fc) If a person has made improvements in good faith as a bona fide occupant of 
the land and in the bolief that tho land is his own, he may be entitled 
in equity to recover the value of the Improvements. 3 C.L.J. 616 = 10 
C.W.N. 765 -33 G. 1119 citinij ‘2 Story 478., Q 

(c) Where a stranger builds on the land of another knowing setting up a mani- 
festly false title thereto, mere delay cannot bo regarded as sufficient to 
deprive him of his legal rights to eject the stranger. 1 A. 92. * R 

(6) Question of bona fide ia a question of fact. 

Tho question whethor the transferee of immoveable property believes bona fide 
that he is absolutely entitled thereto is a question of fact 30 M 
197-17 M.L.J. 9 -1 M.L.T. 433. ' g 

(7) Absence of bone fide belief may be inferred from circumstances. 

Absence ol bona fide belief on the part of tho defendants that thev were buildine 

had,U ' UOnWy bein, ° rr0d * rom oiroumstanoes. 

T 

(8) Conscious avoidable of enquiry. 

Whew a person consciously avo.da mak.ng an enquiry though he mav be said 
to have a behef on the matter, it would not be a belief Lia fide 
13 C W.N. 931. ««jei„ •'***• 

0 

2a—" That he had,, -absolute estete.’ 

(1) 8octlon wider than English law. 

(«) Under the law in England, to raise an equity iu favour of a stranger Hliifd- 
ing on another’s land, two things are required. 

First— That the person expending the money must suppose that he is build- 
ing on his own land. 
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' ^•’—“That he had — absolute estate •*— ( Concluded), 

Secondly That the real owner, at the time of the expenditure mysfe know 
that the land belongs to him and not to the person expending the 
money in the belief that ho is tho owner. Per Lord Cmnworth, L.C. 
in Ramsden v. Dyson , LR.H.L., m (141) ; 1*2 M. 3‘JO; 2N.L.R. 34. Y 
(b) Blit under this section the second condition mentioned above is not noccs* 

• sary to claim tho bene tit. of the section and tho real owner need not 

know at the time of tho expenditure, that tho land belongs to him Ml 
required by English law Tho Sivtion roquircs merely that the per- 
son effecting improvement sh ill have made tho improvomehts botia 
fide in tho belief that ho uab^olnudy entitled to the property. 3 N.L. 
R. 34 ; B.L.R. F.B., Sup. Vol. ,7.15. W 

(2^ Reasons for the rule. 

('«) “ Eor, if a stranger builds on mv land knowing it to be mine, there is no 
principle of equity which would prevent my claiming the land with 
the benefit cf all tho expenditure mi do on it. Thore would be noth- 
ing in my couduct, active or passive, making it inequitable in me t 
to assert my lqgul rights." Per Loyd Cransworth, L.C. in Ramsden v. 

• Dyson, I,.R. 1 ILL. 123 (111) ; 2N.L.R. 4 ; 2 N.L R. 34 ; 20 B. 298.X 
(6) 11 It follows as a corollary from these rules, or perhaps it would bo more 

accurate to say it forms part of them, that if my tenant builds on laud 
which ho holds under me, ho does not thereby, m the absence of special 
cicumsUnccs, acquire any right to prevent me from taking possession 
of tho land and buildings when the tenancy has determined. He 
knew the extent of his interest, and it was his folly to expend money 
upon a title which ho knew would or might soon come to an ond. M 
ilbid.f Y 

3.-“ Shall he entitled.” 

(if Right to compensation for Improvements on ejectment— Act XI of 1835, 8. 2. 

A purchaser at a sheriff’s sale wa» not entitled to compensation under Act XI 
of 1835, S. 2, for improvement-* to tho land during his occupation it 
ho had relied solely on the bill of sale. Uourko O. C. 153. Z 

(ty Bona fide purchaser -Inquiry as to title— Act XI of 1855. 

* A person did not become a bona fide purchaser within the meaning of Act XI 
of 1855, unless he had in ide all reasonable enquiries as to the title. 
Enquiries from neigh hours were not sufficient. When therefore a 
purchaser who had bought property ou no further information than bo 
could obtain from neighbours was ejected by one who showeda better 
title. Held that he was not entitled to compensation under Act XI 
of 1865. Cor., 41. A 

• 4.— “Amount to be paid — estimate value.” 

i,t Keaaare of compensation. 

The value of the improvement* ehould not be calculated upon their capitalised 
value, or upon the basis ot the return they are likely to return but 
* upon their fair market value at the time ot the surrender. Tha 

value must however be “ estimated ”, that ie. calculated upon eome 

• intelligible basis, taking into consideration the prime cost a* wall aa 
the time trouble ot labour expended thereon. 
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4*— 11 Amount to be paid . . . .estimate value " — ( Continued ). 

In short a correct ralculation involves solution of tho question: “ whaf was the 
value of the improvements* at the time of the institution of the eject- 
ment suit ? In computing compensation a good deal must nocessarily 
be left to conjecture." As their Lordships of the Privy Council observed: 

“It is quite true that m all valuations, judicial or other, there must * 
be room for inferences and inclinations of opinion which, being more 
or less conjectural, arc dijheult to reduce to exact reasoning or to 
explain to others. . Kvery one who has gone through the process is 
. aware of this lack of demonstrative proof in his own mind, and knows 

that every expert witness called before him has had his own set of 
conjectures, of more or less weight according to his experience and 
personal sagacity. 

In such inquiry as the present, relating to subjects abounding wfffh 
uncertainties, and on which them is little experience there is more 
than ordinary room for guess work end it would bo very unfair to 
require an exact exposition of reaso is for the conclusions arrived at. ” * 

20 It. 1 (21) (P.C.). B 

(2) Market-value as a measure of compensation. 

(«) Tho term “market-value” is usoil by the courts in three distinct souses: to 
denote (L) current price . [see Ihxnn v. Fiddler, 12 N.Y. 40 ; Cliquot's 
i 'hantpnqnr 3 W ill, (T S.) 111.] (2) Cash value; [sec Lawrertte v. 

I Mon (110 Mass. 120.)] (.1) The measure of recovery. [See Read v. 

O. mid M. U>f. Co., 120 111. |m] [See Harvard Law Review, 1910.] C 
(h) hi this last sense, the term ohvioush means nothing. (Ibid.) D 

(c) By cash vain** is meant the oa>h sum for which the proporty in question 

could probably he *ohl h> the minor, making reasonable efforts, and 
taking reasonable time in effect a sate, (ibid.) E 

(d) It is sometimes expressed as the price the property “would bring at a £air 

public sale, when one party wanted to sell and the other to buy.” 

(S-'o Lam ever v. LWoij, 119 Mh*h. 120,] {Ibid.) F 

M It would seem le*s confusing to con fine the term “market-valuo” to the 
current piieo in the vicinity at the tune tho property is to be valued. 
(Ibid.) Q 

(/) It is generally so routined when chattels are the subject of valuation 

UM). H 

(<j) But assuming that thoro is not current price, the determination^ value 
bocomos a complicated question. The law as to chattels is fairly 
definite to tbo effort that the cost of reproduction, or the original cost 
with deduction for depreciation, whoro practicable, shall govern. 
[Mather v. American Kx press Co., UkS Mass. 55 (plans of a house) ; 
Starkey v. Kelly , 50 N. \ . 677 (household furniture). Set Simpson v. 
N.\M\IL it It MM., 38N.\ ,S. 311 (Wearing apparel) ; Heald v. Me - 
Gouv. !5 Daly (N.Y.) 233. affirmed. 117 N.Y. 643 (electrotype plates) ; 
Wiimsley v. Atlas Steamship Cos, 50 N.Y. App. Div. 199, rerorsod on 
another ground, 163 N.Y. 533 (Photograph negatives). Conversely, 

If there is a current price, evidence as to cost, etc., is inadmissible. 
AWwuse v. A Ivor d, 28 Wis. 577 ] (Ibid.) I 

(h) Strictly there can be no current price on a tract of land, because there are 
no two tracts exactly alike. (Ibid.) j 
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Amount to be paid .... estimate value” — {Continued), 

(I) Consequently, in the majority of condemnation proceeding* courts are driven 
to determine market value in the sense of cash value. The test of aash 
value is the bid of a reasonable wjlliug \ u\er who has in mind certain 
elements of valuation, such as prices paid at sales of similar property, 

[ Denham v. Dunbar , 103 Mass. 305, Patch v. IlMton , 146 Mass. 52. 
The similarity between tho properties must bo atVvnnatively shown. 
Cummins v. D.M . «l ; St. h . liy Co , 03 L A. 397. In Pennsylvania evi- 
dence of sales of similar property is inadmissible. liailrold Co . V. 
Patterson , 107 Pa. St. 401. Seo also Stinson v. Cl , St. P. liy., 
27 Minn. 284], any lisa to which iho property is reasonably adopted, 
Boom Co v. Pattei&on, 9rt U S. 40M. (A recent case strikingly Illus- 
trates th?u an improbable use will not bj considered. A owned an area 
of land over which B had an easement of light, air, and access. The 
city condemned it for .strict purposes. A and B joined in a stir, 
demanding tho full current v due of the land. IPs casement wan not 
materially damaged. The amount demanded involved the valuation 
for use wilh casement removed i.e , for building purposes. Tho pros- 
pect of B’s releasing the easement was improbable. Held, that tho 
plaintiffs are not entitled to the compensation demanded. Boston 
chain bm of commeire v. Boston, C. S Sup. ('t. April, 4, 1910,] 
Original cost, [ /.frown v. Cat anient liner By, Co., 125111. (XX) ; *S7. /,.« 0 
S h\ lly. v. Smith, 12 Ark. 265 Original cost is of veryiug weight as 
evidence of cash value . unices the purchase was r-cent, the evidence is 
inadmissible. Lauqunt v. Chwaqo, 200 111. (X)], coat of reproduction 
of improvements depreciation. [See Gloucester Hater Co. v. Gloucester , 
179 Mass. 3G5] "going concern” value (Ibul.) and the like. {Ibid ) K 

{j) Where thrro* are buildings on tho land an important element to be consi- 
dered is the cost of reprodution. tlbul ) L 

m (lc) As to when such evidence is admissible, the law is in some confusion. 

Where a city is condemning a water plant, reproductive cost is usually 
the controling, if not the only basis of valuation. [See Kennebec 
Water District v. Watervilte, 97 Me. 1H5 ; Ncwburyport, Water Co. v, 
A eu'bmyport, 1G3 Mass. 541. Gloucester Water Co, v. Gloucester , 
supra]. [Ibui). M 

(l) But tho New York rule has been that it is inadmissible in evidence [Matter 
of Simmons, 130 N.Y. App. Div. 350, affirmed, 195 N.Y. 573] except, 
possibly, in cross-examination of an expert on real estate values. 
(Ibid). K 

(vi) This rule, however, seems unnecessary ; for the jury is as competent as 
the expert to determine whether the cost of reproduction would 
9 influence the bid of the imaginary reasonable buyer. (Ibid). O 

• 

(n) And iu a recent New York eminent domain proceedings, direct evidence of 

the reproductive cost. of tenements on the premises was hold admissible. 
[Matter of Blackwell's Island Bridge, 91 N.E. 278 (N.Y.).] (Ibid,) P 

(o) The Court adopted ae the sole test, whether the structures were so adopted 

to the land as to increase its value proportionately to the ooet of the 
• structures. This is but another way of stating the imaginary reasonable 
buyer test. (Ibid), Q 
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d.— 9 * Amount to be paid. . •.estimate value 9 '—(Concluded). 


9 (p) It may be supposed that an eooeu trio millionaire has built an Expensive 
country establishment distant from any fashionable resort or transpor* 
tation, so that no reasonable buyer would conceivably pay anything 
like the amount expended. (Ibid). H 

(q) Surely a railroad condemning the property could not limit compensation 
to the enhanoed value of the land in the eyes of a buainess man ; it is 
submitted that reproductive cost should hero also be evidenoe of value* 
iltid). . S 

* ( r ) Although the exact problem seems not to have arisen. [8ee Wall v. Playy t 
16tf Mass. 308] it oauses one to doubt the infallibility of the reason- 
able buyer test. (Ibid). X 


Aot to apply only 
/o oases governed by 
English Law. 


3. Nothing in this Act contained shall extend^to 
any case to which the English law is not applicable. 
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THB MESNE PROFITS AND IMPROVEMENTS ACT, 1#55. 


INDEX. 

Mot* 1 : — The tbiok figures at tlie end of aach line refer to the pages of this Act 
and tho alphabets in italic* preceding the thick figure* refer to the 
case* having corresponding thick letter* against them in those page*. 
2 j— S in Brevier Homan denotes tho section. 
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Act XI of 1855 . Short title, A, 1. 

Places where it has been doolared to be m forco, B, 1, 2. 

• Eight to compensation for improvements on ejectment, Z, 9. 

* Bona fide 1 purchaser— Inquiry a* to title, A, 9, * 

to apply only to cases governed hy Knglish Law, 8. 3, 12. 

B 

Bona fide. Belief- Meaning, L^8. 

is equivalent to honesty, M, 8. 

Mistake of law, N, 8. 

Good faith — Negligence in investigating title, 0. 8. 

• Person making improvement must have, belief a* to his title, P— R, 8 . 

Question of,— s is a question of fact, S, 8. 

Absenoe of, belief may be inferred from circumstanooa, T , 9. 

Conscious avoidable of enquiry, U, 8. 
purchaser— Inquiry as to title— Act XI of 1855 , A, 9. 

Bona fide holder s, Value of improvements made by, under defective title* secured to 
them, S. 2, 6— 12. 

Principle of section, B— E, 8, 7. 

• ^3cope of section, F — II, 7. 

Doctrine of Civil Law, i — AT, 7. 

Bona fide payment. No person chargeable with, made to holder under defeotive title, 
- S. 1, 2—8. 

c * 

Compensation, Right to, for improvements on ejectment, Z, 9. 

Measure of, B, 9, 10. 

Market value aa a measure of, C— T % 10—12. 

E 

Ejectment, Bight to compensation for improvements on, Z, 9. 

English law. This Act to apply only to cases governed by, S. 3, 12. 

G 

Good faith, See under * Bona fide.' 

1 

Improvements , Value of, made by bond fide bolder under defective title* secured to them, 
8. 2, 612. 

• Principle of section, B—E , 6, 7. 

Scope of section, 7. 

9 Person making, must have been bona fide belief ae to hie title, P—8, 8« 

Bight to compensation for, on ejectment, £, 9. 
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Landlord and tenant, Payment of rent in advance, K, 4. 

0«od plea against landlord and his legal representative, L, 4. • 

Aseignoo not bound by payment in advance, M, 4. 

Tenant not discharged from furthor liability by payment of rent in advance, 
0, 4. 

One cannot be treated at tonant and trespasser, P, Q , 9. 

Plea of payment to former landlord, U, V, 5. 
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Market value. As a measure of compensation, C — T, 10—12. 

Mesne profits. Idealization of, by porsou in possession, IV', 5. 

R 

Pent, No portion chargeable with, bona fide paid to holder under defective tifclo, S. \ 
• 2 9 ^ 

bona fide paid to holder under defective title, 8. I, 2—9. 

Protection as to, K — (J, 4, 5. 

Payment of, in advance, A', 4. 

flood ph»a against landlord this legal ropresontiyjdvo, L, 4. 

Assignee not hound by payment in advarieo, M, 4. • 

Tenant not discharged from further liability by payment of, m advance, N, 0 , 4. 
One cannot be treated both as tenant and trespasser, P,Q, 5. 


litle, No person cbargoablo with rent, bona tide paid to holder under defective S 1 
2—3. ’ ' 

\aluo of improvements made hy bona fide holders under defectivo titles secured 
to them, S. 2, 6—12. 

Principle of section, 6, 7. 

Scope of section, F — IL 7. 

Doctrine of Civil law, l - K, 7. 

Good faith - 'Negligence in investigating, 0. 8 

Porsou unking improvements must hove bom fide belief as to his, P—R 8 . 
Transfer of property, Oas*s arising on, 72 — 7/, 5. 

lament made in collusion with transferor, $, 8. 

Bent paid to mortgagee) under throat of eviction, T, 5. 

Plea of payment to former landlord. r,P, 9. 
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